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SIR FRANCIS BULLER, Bazr. 


ONE OF THE JUDGES OF HIS MAJESTY's 


'To THE HONOURABLE 


COURT OF COMMON PLEAS. 
&c. &c. &. | 


SIR, | 
THE venerable and illuſtrious perſon, to 
whom the former impreſſions of this Work 
were dedicated, being now no more, I am de- 
ſirous of inſcribing this Edition to you, who, 
with the late Earl Mangfield, firſt patronized 
and encouraged me in the proſecution of this 
undertaking. Thoſe early proofs of your at- 
tention and regard can never be effaced from 
my memory: and I rejoice in this opportunity 
of publicly declaring my grateful ſenſe of your 
uniform and continued friendſhip. Neither 
can I omit to mention upon this occaſion the 
obligations I am under, for many valuable im- 
provements of this Work ſuggeſted by you, 
with that liberality and condeſcenſion, which 
are ever found to accompany extenſive know- 
ledge. and eminen: talents ; and which demand 
Az from 


DE DICATION. 


from me every publick and private teſtimony 
of unfeigned reſpect and gratitude. 


It was my wiſh to have given a ſketch of the 
judicial life and character of Lord Mansfield, by 
way of preface to this edition of a book, the con- 
tents of which might be conſidered as ſo pecu- 
| larly his own: and I was the more anxious to 
have done ſo, becauſe no other perſon had under- 
taken to pay this ſort of tribute to his memory, 
and becauſe the idea was approved of by you. 
But when I came to reflect upon the ſubject, 
when I conſidered his extraordinary talents, his 
great penetration, his perſuaſive eloquence, and 
the greatneſs of his whole character, I found my 
Powers very unequal to ſuch an undertaking. 
However great my veneration and affection for 
his memory, and however gratifying ſuch a 
Work might have been to my own feelings, I 
ſhrunk from attempting the portraiture of a 
man, who, for above thirty years, had fo emi- 
nently diſtinguiſhed himſelf in the adminiſtra- 
tion of juſtice, as to excite the general admira- 
tion of Europe; who fixed the principles of 
Commercial Juriſprudence on the immutable 
baſis of reaſon and natural juſtice; and who, as 
it was well expreſſed by you, Sir, explained and 
commented upon thoſe principles, till his hearers | 
were 


DEDICATION. 


were loſt in admiration at the ſtrength and extent 
of the human underſtanding. 


A conſciouſneſs of my own inability, there- 
fore, 1s the only cauſe for my declining a work, 
which I ſhould have thought it my honour and 
my happineſs to have accompliſhed. But when 
hereafter it ſhall be undertaken by ſome faithful 
hand adequate to the execution of it, Lord 
Mansfield will then appear to poſterity to have 
been, what you well knew him to be, one of 
the wiſeſt and beſt men of the age in which 
he lived, 


I have the honor to be, with ſincere reſpect 
and gratitude, 
SIR, 
Your much obliged 


and faithful humble ſervant, 


J. A. PARK. 


CAREY-6TREET, 
May 27, 1796. 
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THIRD EDITION. 


A* New Edition of this Work being called for, 
it was my duty to render it as valuable as 
poſſible, by inſerting the various important caſes, 
which have been decided both in the Court of 
King's Bench, and Court of Common Pleas, 
ſince the former impreſſion was publiſhed. I 
have, however, preſerved the pages of the 
ſecond edition; and when new matter has oc- 


curred at the bottom of a page, I have conti- 


nued the old page with the addition of a letter, 
thus 240 4. 240 6.—l1f the new matter happen 
to be inſerted in the middle of a page, I have 
been obliged to continue the old page beyond 
the uſual length: but this I hope will be at- 
tended with no inconvenience, as the page 1s 
always numbered at the top, and the caſes may 
eaſily be found, the names being viſible in the 
margin, even though the ſame page be in ons 
or two inſtances neceſſarily protracted, 
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PREFACE 
THE FIRST EDITION, 


W HEN a man preſumes to ſolicit publick 
notice for any work of a literary nature, 
the world have a right to know the motives, 
that induced him to write, and upon what foun- 
dation he builds his claim to their attention. 
Notwithſtanding the number of caſes, which 
have of late years been determined in the Engliſh 
courts of juſtice upon the law of inſurance, and 
the uniformity of principle, which pervades them 
all; yet the doctrine of inſurances is not fully 


known and underſtood. This in ſome meaſure 


happens from the decifions upon the ſubject be- 
ing ſcattered 1n the various books of reports, ac- 
cording to the order of time, in which they were 
determined; and the connexion of which, from 
the nature of thoſe publications, cannot be pre- 
ſerved As many perſons cannot ſpare time, and 
few will take the trouble, to collect the caſes into 
one point of view; and as all cafes of inſurance 
muſt neceſſarily be attended with a number of 
facts, it is not to be wondered at, if from a cur- 
lory, inattentive, and unconnected peruſal of 
them in a chronological order, a great part of the 
world ſhould remain unacquainted with the true 
principles of inſurance law. No book that I have 
met with in the Engliſb language, has ever yet at- 
tempted to form this branch of juriſprudence 7 75 
. A ſy{- 
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a ſyſtematick arrangement, or to reduce the caſes 


to any fixed or ſettled principles. 


Convinced of the utility of ſuch a work, I 


thought I could not employ my time more ad- 
vantageouſly to my profeſſion or myſelf; nor 
better expreſs that reſpect which I, in common 
with every lawyer, feel for the venerable magi- 
ſtrate (a), to whom this work is inſcribed, and for 
the other learned judges, who have aſſiſted in 
erecting this fabrick, than by extracting all the 
caſes upon this ſabject from the maſs of other 
learning, with which they lie buried in the re- 
porters; and thereby endeavouring to prove to 
the world that the doctrine of inſurance now 
forms a ſyſtem as complete in every reſpect as 
any other branch of the Engliſb law. Could any 
other incitement have been requiſite, the opinion 
of Mr. Juſtice Blackſtone would have had conſi- 


derable weight. The learning relating to 


« marine inſurances,” ſays that elegant com- 
mentator (5), has of late years been greatly 
« improved by a ſeries of judicial deciſions, 
* which have now eſtabliſhed the law in ſuch a 
« variety of caſes, that (if well and judici- 
6 


& plete title in a code of commercial juriſpru- 
&« dence.” Urged by theſe motives, I was in- 
duced to undertake this work, which is now pre- 


ſented to the world, 


No ſubject can be properly underſtood, unleſs 
the materials be methodically arranged ; and 
therefore the firſt object I had in view was to fix 
upon certain heads, which would be ſufficient 
to comprehend all the law upon inſurances. 


(a) The late William Earl Mansfield, to whom the firſt and 
{ccond editions of this work were dedicated. 


(5) 2 Blackf. Com. 490. | 
3 . 


ouſly collected) they would form a very com- 


; 
| 
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PREFACE ro THE FIRST EDITION. | 
For this part of the work I alone am accounta- 


ble, the deſign being entirely my own. It may 


however, in ſome degree abate the ſeverity of cen- 
ſure to recollect, that in the arrangement of the 
ſubject I had no example to follow, no guide 


to direct me; and I was left entirely to the im- 


pulſe of my own judgment. But to enable the 
profeſſion to judge of the nature of my plan, I 
will ſtate the reaſons that influenced me in the 
mode I have adopted. | 


As the policy is the foundation, upon which 


the whole contract depends, I have begun with 
that, and endeavoured to ſhew its nature and 
its various kinds; and I have alſo pointed out 
the requiſites which a policy muſt contain, their 
reaſon and origin, as they are to be collected from 
decided caſes, or the uſage of merchants. When 
we have aſcertained the nature of a policy, the 
next object is to diſcover by what general rules 
courts of juſtice have guided themſelves in their 
conſtruction of this ſpecies of contract. It is 
then neceſſary to deſcend to a more particular 
view of the ſubject, and to fix with accuracy 
and preciſion thoſe accidents, which ſhall be 
deemed loſſes within certain words uſed in the 
policy. Thus loſſes by perils of the ſea, by 
capture, by detention, and by barratry, wall 
be a material ground of conſideration. When 
a loſs happens, it muſt either be a partial, or a 
total loſs; and hence it becomes neceſſary to 
aſcertain in what inſtances a loſs ſhall only be 
deemed partial, in what caſes it ſhall be conſi- 
dered as total ; and how the amount of a partial 
loſs is to be ſettled: hence alſo ariſes the doc- 
tne of average, ſalvage, and abandonment. 
Theſe points therefore will be the next object of 
attention, 


| Having 
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Having conſidered the various inſtances in which 
the underwriter will be liable upon his policy, 
either for a part, or for the whole amount, of 
his ſubſcription ; we ſeem to be naturally led 
to the conſideration of thoſe caſes in which the 
underwriter is releaſed from his reſponſibility. 
This may happen in ſeveral ways: For ſometimes 
the policy 1s void from the beginning, on ac- 
count of fraud; of the ſhip not being ſeaworthy ; 
or of the voyage inſured being prohibited. There 
are alſo caſes, in which the inſurer 1s diſcharged, 
becauſe the inſured has failed in the performance 
of thoſe conditions, which he had undertaken 
to fulfil; ſuch as the non-compliance with war- 
ranties; and deviating from the voyage inſured : 
Theſe and many other points of the ſame nature 
occupy ſeveral chapters. 


When the under-writer has never run anyriſk, 
1t would be unconſcionable that he ſhould re- 
tain the premium: Therefore after conſidering 
thoſe inſtances, in which this is the caſe, it is 
natural next to aſcertain in what caſes the un- 
derwriter ſhould retain, and in what caſes he 


{ſhould return the premium, 


It would be in vain to tell a man, that he was 
entitled to the aſſiſtance of the law, and that his 
caſe was equitable and right, without pointing 
out in what forum, and by what mode of pro- 
ceeding he ſhould ſeek a remedy. 1 have endea- 
voured to point out the proper tribunal, towhich 
a perſon injured is to apply; the mode of pro- 
ceeding, which he is to adopt; and the nature 
of the evidence he muſt adduce to ſubſtantiate 
his claim, with reſpect to this contract: After 
the diſcuſſion of marine inſurances, I have added 


three chapters upon ſuhjects, which, though | 


they do not form a part of the plan, are ſo ma- 


terially | 


= — — — — a. 
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terially connected with it in the rules and princi- 

les of deciſion, that it ſeemed to me the work 
would be deficient without them : Theſe are, 
bottomry and reſpondentia, inſurances upon 
lives ; and inſurances againſt fire. 


When I planned this work, I intended to pre- 
fix an introduction, containing a ſhort, hiſtorical 
account of the rife and progreſs of inſurances in 
this country only. But upon the ſuggeſtion of 
one, to whoſe opinion I bow with deference, and 


whoſe judgment will always command obedience; 


I was induced to enlarge my deſign. The reader 
will now find a ſhort account of ſuch of the 
antient maritime ſtates, as have promulgated any 
ſyſtem of naval juriſprudence; and alſo, of the 
progreſs of marine law among the various ſtates 
of Europe. I have endeavoured to trace the 
origin of inſurance to its ſource; to point 
out thoſe countries in which it has flouriſhed, 
and the progreſs and improvement of it in ouc 
own. Such 1s the arrangement, which I have 
adopted, and on the propriety of which, the 
world and the profeſſion are to decide. 


As to the mode of treating the ſubject, it will 


be proper to obſerve that, at the head of eac!1 
chapter, I have ſtated the principles, upon 
which the caſes on that point depend; and then 
have quoted the caſes themſelves to ſhew, that 
they are agreeable and conſonant to the princi- 
ples advanced. If there are any caſes, which 
ſeem to differ from the others, I endeavour to 
Prove, either that they depend upon different 
principles, or that there are circumſtances in 
them, which make them exceptions to the 
general rules. In quoting caſes, I have been 
careful minutely to ſtate all the circumſtances, 
and alſo the opinion of the court without any 

altera- 
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alteration, or comments of my own ; convinced 

that the utility of a work of this kind conſiſts 
in the true and accurate account of what the 
law is, not in idle ſpeculations of a private 
man, as to what the law ought to be. Beſides, 
one main purpoſe of ſuch a compoſition is, to 
fave the profeffors of the law the trouble of turn- 
ing over vaſt volumes of reports, by collecting 
into one book, all the caſes upon a particular 
ſubject. | 


But unleſs the cafes are fully and faithfully 
reported, recourſe muſt ſtill be had to the 
original reporters, and the end of ſuch a compi- 
lation 1s defeated. At the ſame time 1t ought to 
be obſerved, that ſometimes, though not very 
often, ſeveral different points ariſe in one cauſe; 
and then, in order to preſerve the ſyſtem com- 
plete, it is neceſſary to ſeparate them, and to 
aſſign to each its proper place. But ſtill the 
opinion of the court 1s given fully on each of 
the points; and a reference is made from one 

part of the caſe to the other. 5 


I had it in contemplation to have had a diſtinct | 
chapter for the conſideration of the law relative 
to this ſpecies of contract in other countries of 
Europe But upon reflecting that inſurances are 
founded upon the great principles of natural 
juſtice, rather than upon any municipal regula- 
tions; and that conſequently the law muſt be 
nearly the ſame in all countries, I relinquiſhed 
the idea. Beſides, I have throughout the work; 
which ſeemed to be a better plan, taken notice 
in what reſpects the poſitive inſtitutions of 
other maritime ſtates agree or diſagree with thoſe 

of our own: A plan, which ſerves to 1lluſtrats 
and confirm the Engliſb iyſtem. 


Tt 
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Tt remains to ſpeak of the materials I have 
uſed. Conſcious that the value of a law book 
depends upon the purity and excellence of the 
ſources, from which its contents are taken, I 
have never advanced any poſition, without re- 
ferring to the book in which it was found; un- 
lefs it be upon ſome unſettled point, where I 
have ſtated the arguments that may be adduced 
on both ſides, and left it to the reader to form 
his own concluſions. In my reſearches upon 
this occaſion, I have conſulted every foreign 
author that I could poſſibly obtain; and have 
| made as much uſe of their labours, as the na- 

ture of the plan would admit. 


courts of juſtice, I believe I have not omitted 
2 ſingle caſe, that ever has appeared in print 
upon the ſubject : Beſides which, this collection 
e contains a great number of manuſcript caſes, of 
f which ſome have been determined at Ni Prius 
e only, and many have been the ſubject of delibe- 
ration in court upon caſes reſerved, or upon mo- 
tions for new trials. For the latten, I myſelf 
tam chiefly reſponſible, and upon ſome future 
„e ccaſion, I ſhall be happy to correct any errors, 
of which they may contain; as moſt of them were 
taken while I was a ſtudent, merely for my pri- 
vate uſe, without any view to future publication. 
[ have, however, by comparing them with ſuch 
notes as I could obtain, done every thing in my 
power to render them worthy of the attention of 
the profeſſion. As to the NH Prius notes, I am 
Indebted for them to the very liberal and 2 
ſous communications of my young profeſ onal 
friends ; and to ſome alſo of thoſe, who are in 
the firſt rank at the bar. Indeed, to name any 
me would bean injuſtice to the reſt ; and there- 
9 | fore, 


) | 
7 With reſpect to the decifions of the Engliſb 
d 
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fore, I muſt beg they will accept my general 


acknowledgments. I ſhould, however, be un- 
deſerving of that attention and aſſiſtance with 
which 1 have been honoured, were I to omit 
this opportunity of returning my ſineere and 
grateful thanks to Mr. Justice Buller, whoſe 
abilities are only equalled by his eaſineſs of ac- 
ceſs, his ready and liberal communication of that 
knowledge, which is the natural reſult of ſuch 


talents, and ſuch unwearied application to ſtudy, 


The many valuable hints I have received from 
that learned judge, will no doubt contribute 
much to the utility of this work, 


To thoſe whoare much engaged in the labours 
of the profeſſion, a full and complete table of 
the principal matters is of the utmoſt conſe- 
quence. I have uſed my endeavours to render 
this part of the work as uſeful as poſſible, by 


| ſtating each point under all the heads, that will 


naturally be reſorted to for the ſolution of any 
doubt, 


Having thus explained the nature of my ar- 
rangement, the mode which I have adopted in 
the diſcuſſion of each chapter, and the ſources 
from which my information 1s derived, I preſent 
this volume to the public. The utility and 
neceſſity of ſuch a work are univerſally acknow- 
ledged; the attempt is therefore deſerving of 
ſome praiſe, and for the defects in the execution, 
I throw myſelf upon the candour of my profeſ- 
ſion. The ſubject was noble, and required 
greater talents than mine, to treat it as it de- 
ſerved; but if I ſhall have at all done juſtice to 
the great abilities of thoſe diſtinguiſhed charact- 

| ers, 


# 


PREFACE To Taz FIRST EDITION, 


whoſe names appear in every page, I ſhall in ſome 
meaſure have attained the object of my wiſhes, 
and ſhall have the pleaſure of reflecting, that the 
time I ſpent in the compoſition of this work, has 
been at leaſt productive of much perſonal ſatis- 
faction and improvement, 
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INTRODUCTION. 


HEN we conſider the wonderful effects 
which commerce has produced on the man- 
ners of men, when we obſerve that it tends to wear 
off thoſe prejudices which give birth to diſſenſions 
and animoſities, that it unites mankind by the 
ſtrongeſt of all ties, the deſire of ſupplying mutual 
wants; and that it diſpoſes them to peace and 
concord, by eſtabliſhing in every community an 
order of men, whoſe intereſt it is to preſerve pub- 
lic tranquillity; we are led to think that the hiſ- 
tory and progreſs of it would not onlybe amuſing, 
but highly important and inſtructive to the inha- 
bitants of every civilized ſociety. Such a work 
would be in fact the hiſtory of the intercourſe and 
communication of mankind, and muſt neceſſarily 
abound in events the moſt intereſting to every ſo- 
cial being, but particularly ſo to the people of this 
country, whoſe great importance in the eyes of 
Europe originated in commerce, and will endure 
no longer than whilſt the ſame attention continues 
to be paid to her commercial intereſts. In a diſ- 
ſertation upon commerce, Inſurances form a very 
diſtinguiſhed part, and therefore it cannot but be 
agreeable to the ſcholar as well as to the lawyer, 
to trace this branch of commercial law to its ſource, 
and to give ſome account of thoſe various nations, 
which have been rendered famous by the extent 
of their commerce, and by the excellency of their 
a itime 


INTRODUCTION. 


maritime regulations. Indeed, in tracing the ori- 
gin of Inſurances, an account of the maritime ſtates 
that have exiſted in the world, neceſſarily forms * 


8 part of the * 


2 Blackſt. Inſurance then is 2 contract by which the inſurer 
Comm. 458. undertakes, in conſideration of a premium equiva- 
lent to the hazard run, to indemnify the perſon 

inſured againſt certain perils or loſſes, or againſt 

ſome particular event. When inſurance is ge- 

nerally mentioned by profeſſional men, it is under- 

ſtood to ſignify marine inſurances. It is in this 

light we are at preſent to conſider it; and from, 

the preceding definition it appears to be a contract 

of indemnity againſt thoſe perils, to which ſhips 

are expoſed in the courſe of their voyage from one 

place to another. The utility of this ſpecies of 

contract in a commercial country is obvious, and 

has been taken notice of by very diſtinguiſhed 
Smith's writers upon commercial affairs. Inſurances give 
N ealth of great ſecurity to the fortunes of private people, and 
ations, „ : | 
p. 148, ot. by dividing amongſt many that loſs, which would 
ed. run an individual, make it fall light and eaſy upon 
the whole ſociety. This ſecurity tends greatly to 
the advancement of trade and navigation, * becauſe 
the riſk of tranſporting and exporting being dimi- 
mſhed, men will more eaſily be induced to engage 
in an extenſive trade, to aſſiſt in important under. 
takings, and to join in hazardous enterpriſes; ſince 
a failure in the object will not be attended with 
"28 thoſe dreadful conſequences to them and their fa- 
is milies, which muſt be the caſe in a country where 
I inſurances are unknown. But it is not individuals 
only that derive advantages from the encreaſe of 
commerce, 
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commerce, the general welfare of the public is alſo 
promoted. It is an obſervation juſtified by ex- 
perience, that as ſoon as the commercial ſpirit be- 


gins to acquire vigour, and to gain the aſcendant in 


any ſociety, we immediately diſcover a new genius 
in its policy, its alliances, its wars and negociations. 
No nation, that cultivated foreign commerce, ever 
failed to make a diſtinguiſhed figure on the theatre 
of the world, as the hiſtory of the ancients ſuffi- 
ciently provesz and in proportion as commerce 
made its way into the vatious ſtates of Europe, they 
turned their attention to thoſe objects, and aſſumed 
thoſe manners, which diſtinguiſh poliſhed nations, 
and which lead to political conſequence and emi- 
nence amongſt the neighbouring powers. (a) 


The origin of inſurance, like that of many other 
cuſtoms, which depend rather upon traditional than 
written evidence, and for the honour of inventing 
and introducing which rival nations contend, has 
occaſioned much doubt among the writers upon 
mercantile law. Indeed it is involved in fo much 
obſcurity that, after all the reſearches which have 
been made on the preſent occaſion, any very fatis- 
factory ſolution of this doubt cannot be promiſed, 
One truth however 1s clear, that, wherever foreign 


commerce was introduced, inſurance muſt have 


ſoon followed as a neceſſary attendant, it being im- 
poſſible to carry on any very extenſive trade without 


E: 


it, eſpecially in time of war. Some of theſe writ- Molloy, Mas 


ers have aſcribed the origin of this contract to 
Claudius Caſar the fifth Roman emperor, on ac- 


(a) Vide Robertſon's View of the Progreſs of Society in 
Europe, 
Tx. count 


lyne. 
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count of a paſſage to be found in Suetonius. Other 
reſpectable authorities have given the honour of it 
to'the Rhodians, thus laying a foundation for the 
idea entertained by many, that the law of inſurance 
had obtained a place in moſt of the ancient codes 
of juriſprudence. As the conſideration. of this 
queſtion will be attended with pleaſure, it will tend 
much to the complete inveſtigation of .it, to con- 


ſider the ſtate of commerce amongſt the moſt dif. 
tinguiſhed of the ancient nations, from whence it 


will appear, that inſurances were in thoſe days 
wholly unknown ; or, if they were known, that 
the ſmalleſt proofs of the exiſtence of ſuch a cuſ- 
tom have not come down to the preſent times. 


The Rhodians claim the firſt place in this en- 
quiry : for although there is undoubted teſtimony, 


that nations of much greater antiquity than the 


people of Rhodes, (a) cultivated commerce, and 
carried it on to a conſiderable extent, yet there 
does not appear to be the ſmalleſt ground for en- 
tertaining an opinion that any of theſe naval pow- 
ers had eſtabliſhed amongſt themſelves, much leſs 
communicated to mankind in general, any code or 
ſyſtem of marine law. Rhodes obtained the ſove- 
reignty of the ſea, about 916 years before the 
Chriſtian Ara, which was almoſt two hundred 
years before the building of Rome. The fituation 
and fertility of this iſland were peculiarly favour- 


(a) Euſebius, in his account of maritime ſtates, mentions 


three anterior to the Rhodians; namely, the Cretans, the Ly- 
dians, and the Thracians; the firſt of whom flouriſhed about 
five hundred years before the Rhodians, the next two hundred, 


and the laſt, about eighty years. Euſeb. Chronicon, lib. 2. 


able 
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able for the purpoſes of navigation, for it lies in 
the Mediterranean ſea, a few leagues from the 
continent of Leæſer Aſia; and its wealth and ferti- 
lity have always been celebrated by the poets and 
hiſtorians of antiquity. From theſe circumſtances, 
joined to the activity and induſtry of the people, it 
long maintained that ſuperiority which it had ac- 
quired; its inhabitants were rich, its alliance was 


_ courted, though, from principles of policy, it ge- 


nerally obſerved a ſtrict neutrality. Notwithſtand- 


ing this pacific diſpoſition, which commerce natu- 
rally inſpires, the Rhodians at laſt became an obje&t 


of jealouſy, and were moſt furiouſly attacked and 
beſieged by various foreign powers, But in all 
their wars they diſcovered their great ſtrength and 
ſuperiority at ſea, and conducted their enterpriſes 
with ſo much activity and ſkill, as to attract the 
admiration of their enemies, and the applauſe of 
thoſe hiſtorians who have given an account of the 


wars in which they were engaged. In the Punick 


wars, the Romans found the benefit of their alli- 
ance, by the very eflential ſervice which they per- 
formed, in attacking the naval armaments of the 


Carthaginians. 


Wealth naturally produces luxury, which gra- 


dually enervates the powers of a ſtate. This was 
the caſe with the Rhodians ; for after maintaining 


their political importance from the time already 
mentioned till the termination almoſt of the Roman 
republic, they viſibly began to decline in wealth 
and power. Cicero, in his ſpeech on the Manilian 
law, obſerves, that they were a people, whoſe naval 
power and diſcipline remained even to the time. 

Bo a 3 | 0 f 
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of his memory; and Cicero expired with the re- 
public. 


From this ſhort hiſtory it appears, that the RHo- 
dians were very famous for their naval power and 
ſtrength: but however reſpectable they might be 
on that account, they were much more illuſtrious, 
and obtained a much higher praiſe among the na- 
tions of antiquity, for being the firſt legiſlators of 
the ſea, and for promulgating a ſyſtem of marine 
juriſprudence, to which even the Romans themſelves 
paid the greateſt deference and reſpect, and which 
they adopted as the guide of their conduct in naval | 
affairs. Theſe excellent laws not only ſerved as a 
rule of conduct to the ancient maritime ſtates ; 
þut, as will appear from an attentive compariſon of 
them, have been the baſis of all modern regula- 
tions reſpecting navigation and commerce. The 
time at which theſe laws were compiled is not 
preciſely aſcertained : but we may reaſonably ſup. 
poſe, it was about the period when the Rhodians 
firſt obtained the ſovereignty of the ſea, which was 
about 916 years before the æra of Chriſtianity. 
Selden ſays, that the Rhodians maintained the ſo- 
vereignty of the ſeas 23 years; and that their laws 
were compiled in the days of Feh:/aphat, king of 
Judab. This opinion agrees exactly with the 
preceding calculation ; for this king began his 
reign about 914 years before the birth of Chris. 
Notwithſtanding this, it will always remain a 
doubtful point, when they were compiled ; nor 
perhaps is it very material that it ſhould be accu- 
rately aſcertained, It is of more conſequence to 
know when they were adopted by the Romans 3 
| but 
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but that is alſo a fact involved in ſome obſcurity. 
We meet with no traces of them in the time of 
the republic; and from the manner in which Ci- 


cero mentions them in the ſpeech laſt alluded to, 


he treats of them as laws, which had gained the 
admiration of the world, rather than of ſuch as 
then made a part of the Roman code. Selden ſays, 
that they obtained a place in the Roman law in the 
reign of Tiberius Claudius, a conjecture in which 
he is ſupported by Peckius, one of the commenta- 
tors on the laws of Rhodes, and by the well known 
character of Tiberius himſelf, who diſcovered the 
greateſt attention to maritime affairs, and gave 
many ſignal inſtances of his attachment to Rhodes. 
But although theſe iſlanders were thus famous for 
their laws, we cannot diſcover from the fragments 
that have come down to our times, that they had 
the ſmalleſt idea of the contract of inſurance; nor 
is there any tradition to induce us to conjecture, 
that they ever were acquainted with that mode of 
ſecuring their property. It is true, that this is 


not a concluſive argument; becauſe, although 


no ſuch contract is mentioned in the fragments 
which we have, it by no means follows that 
it did not form a part of their whole ſyſtem, 
more eſpecially as Emerigon, a very celebrated 
French writer of the preſent day, is of opinion, 
that the real laws of the Rhodians have never 
reached us; and that the fragments which we ſee, 
are certainly apocryphal. But as theſe laws were 
adopted by the Romans, it is fair to conjecture, 
that whether we have the real regulations of Rhodes 
or not, we ſhould have the contract of inſurance, 
a 4 | ik 
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if it had been known to them, incorporated with 
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the other naval laws in the Imperial code. This 
idea is countenanced by the contract of bottomry, 
which is to be found in the fragments of the laws 


of Rhodes, and with which the people of that iſland 


were certainly acquainted ; and in every book of 
the civil law, the contract de nautico fenore, de uſurd 
maritime, alſo forms a conſiderable part. It is not 
going too far then to preſume, that, as the Ro- 
mans adopted a contract ſo beneficial to commerc:, 
as that of bottomry, they would not have paſſed over 
a contract, of which the influence is {till more ex- 
tenſively uſeful in the promotion of navigation and 


trade, if thoſe, from whom they borrowed their 


naval laws, had themſelves been acquainted either 
with its nature or e 


Having ſaid thus much of Rhodes and its laws, 
let us turn our attention ſhortly to the commerce 
of the Greeks. It is certainly true, that commerce 
flouriſhed very much in ſeveral of the ſtates of 
Greece, particularly in Corinth and Athens. The 
former ſeparated two ſeas, was the key of Greece, 
and a city of the utmoſt importance; its trade 
was extenſive, having a port to receive the mer- 
chandizes of Aſia, and another, thoſe of Italy; 
and there have been but few cities where the works 
of art were carried to ſo high a degree of perfec- 
tion. Athens indeed was particularly famous for 
commercial knowledge; for their manufactures of 
all ſorts were in high repute, and emulation was 
excited by the public rewards and honours which 
were beſtowed upon thoſe who attained to excel- 

| lence 
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lence in any of the uſeful arts. The attention of 
this people to maritime affairs, (for they aimed at 
the ſovereignty of the ſea and obtained it), con- 
tributed much to their ſkill in navigation. The 
many laws which they left to poſterity, with regard 
to imports and exports, and the contract of bargain 
and fale ; the many privileges granted to the mer- 
cantile part of the ſtate ; the appointment of ma- 
giſtrates, who had the cognizance of controverſies 


Potter's Gre- 
cian Antiq. 
vol. i. p. 80, 


83, 84, 167. 


that happened between merchants and mariners; 


the attention which they paid to their market, and 
the many officers concerned in that department, 
give us a very favourable idea of their judgment 
in the true principles of commerce. But notwith- 
ſtanding this, the Athenians, being of a very ambi- 
tious diſpoſition, being more attentive to extend 
their maritime power than to enjoy it, and having 
a government of ſuch a caſt, that the public reve- 
nues were diſtributed among the common people 
to be ſquandered at their pleaſure, (a) did not 
carry on ſo extenſive a trade as might naturally be 
expected from the number of their ſeamen, from 
the produce of their mines, from their influence 


(a) From ſeveral of the orations of Demoſthenes it appears, 


that the poor were entitled to receive from the public ſtock, 


as much money as would admit them to the diverſions of the 
theatre; and beſides this, it was made a capital offence for any 
one to propoſe the reſtoration of the theatrical money to its 
original uſes. This cuſtom was at length ſo much abuſed, that, 
under pretence of theatrical money, almoſt all the public funds 
were diſtributed among the people. Hence the Athenians con- 
tracted an averſion for war, and ſpent their time and money 
upon public ſhews, Of this enormity Demoſthenes vehemently 
complains, and inveighs againſt it with as much warmth as, 
from the nature of the law juſt mentioned, he durſt venture to 


do. Sec the firſt aud alſo the third Olyathian, 
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over the cities of Greece, and from thoſe excellent | 
laws and inſtitutions, which have been juſt enu- | 
Monteſq. Eſ- merated. Their trade was almoſt entirely confined 
24 _ to Greece and to the Euxine ſea, From ſuch of 
| their laws as we have ſeen, and from ſuch accounts 7 
as we have obtained of their naval hiſtory, ve 
have not the ſmalleſt reaſon to ſuppoſe, that this 
celebrated people knew any thing of the contract 
of inſurance. 


as 


= 
Th 
N. 
2921 
. 
= 


% 
. 
2, t 

v4? 
42 
3 
4 
o n 
1 „ „ 
* 21 
* 

* 


N 
Mn + Tops 
15 


2 2 WR 
N 
+7 
RT” If 


Beawes Lex Some notice ſhould have been taken before now 
— of the Phenicians, an ancient commercial and opu- 
Introd. p. 3. lent people. Indeed, the height of grandeur to 
which they attained is a ſufficient proof of the vaſt 
reſources of a commercial nation. Many writers, 
both ſacred and profane, from their florid and 
magnificent deſcriptions, give a vaſt idea of their 
wealth and power. I forbore to ſpeak of them 
till I ſhould have occaſion to mention one of their 
colonies, that of Carthage, which, in opulence and 
the extent of her commerce and naval power, 
equalled, if not ſurpaſſed, the parent ſtate herſelf. 
Whether either, or both, of theſe maritime powers 
ever promulgated any code of naval law cannot 
now be aſcertained: for the former was entirely 
Quint. Cur- deſtroyed by Alexander the Great; and that it 
tius, lib. 4. . 3 ; 
cap. 8, dec: might never be reſtored, he removed its marine 
and commerce to Alexandria, in which removal, 
probably all its naval regulations might be loſt. 
Carthage, on the other hand, having long diſ- 
puted with Rome the empire of the world, was at 
laſt obliged to yield to her victorious rival, who, 
even after ſhe gained the victory, retained ſuch an 


' hatred to the Carthaginians, that ſhe rooted out oY 
every ; 


every veſtige of their former greatneſs. No time, 
however, nor the hatred of the Romans, can wholly 
obliterate the amazing accounts which have come 
down to us, of the enterpriſing ſpirit, and ha- 
zardous voyages of the Carthaginians, almoſt ex - 
ceeding the bounds of credibility. Thus much is Anderſon's 


certain, that they took ſuch diſtant voyages, and JO Com- 


went ſo far even without the Mediterranean, both Introd. a 31. 


5 : fe 
to the South and North of it, as induced many $9 PO 


people to ſuppoſe, that they were acquainted with 

the uſe of the compaſs. It is evident, however, 

that they only followed the coaſts. Beſides the Monteſq- 
ancients might ſometimes have performed ſuch 
voyages, as would make one imagine they had the 
uſe of the compaſs: for if a pilot were far from 
land, and during his voyage had ſuch ſerene wea- 
ther that in the night he could always ſee the 
polar ſtar, and in the day, the riſing and the ſet- 
ting ſun, he might regulate his courſe by them, 
nearly as we do now by the compaſs. This how- 
ever muſt be a fortuitous caſe, and not a regular 
plan of navigation. (a) 


(a) What J have ſaid in the text "i been 1 by ſome 
not to do ſufficient juſtice to the commercial and enterpriſing 
ſpirit of the Phenecians, who are ſaid to have viſited Britain 
about 900 years before Chriſt“. I have already admitted the 
almoſt incredible voyages which they performed; but as it is 
alſo undoubtedly true, that they were unacquainted with the 
wariner's compaſs, the honour of diſcovering which was re- 
ſerved for later times, they muſt, in moſt caſes, have followed 
the coaſts. Nor does their viſiting Britain militate againſt this 
idea; for by attending to the ſituation of the two places, the 
voyage might have been performed, though no doubt very te- 
drouſly, without once loſing ſight of land. 


* See Botlaſe's Hiſt, of Cornwall, p. 27, and Henry's Hiſt. Great Bri- 
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Monteſq. liv. 
21. ch. 9. 


| Ferguſon's' 


Rom. Rep. 
vol. i. p. 
100. 


INTRODUCTION; 


From a ſlight attention to the commercial and 


maritime hiſtory of the Romans, it will appear that 
they were as great ſtrangers to the contract of in- 
ſurance, as any of thoſe people, of whom much 
has been already faid. It ſeems to be univerſally 


agreed that the Romans were never very con- 
| ſpicuous as a maritime power, conſidered either 


in a commercial or warlike point of view. In the 
latter caſe they relied chiefly on their land forces, 
who were diſciplined to ſtand always firm and un- 
daunted ; and till towards the latter age of the re- 
public, when we read of ſome wonderful naval 
exertions, they do not ſeem to have poſſeſſed any 
thing of a marine eſtabliſhment. They never were 
diſtinguiſhed by a jealouſy for trade, and even 
when they attacked Carthage, they did it as a rival 
for empire, and not for commerce. It is recorded 
by hiſtorians, that till the firſt Punick war, up- 
wards of 400 years after the building of the city, 
the Romans were ſo entirely ignorant of ſhip build- 
ing, that they took for a model a Carthaginian 
galley, which had been accidently ſtranded at 
Meſſina. Carthage, it muſt be obſerved, was at 
that time in her zenith of power and greatneſs; 
and yet from the model of one of her allies, 
the Romans were able in fixty days from the time 
the timber was cut down, to fit out and man for 


ſea, one hundred allies, of five tiers, and twenty 


of three tiers of oars. Such were the ſhips of the 
famous Carthage. The ſpirit of the people of Rome 
was entirely averſe from commerce; and fully 
juſtifies what was ſaid by a celebrated Roman hiſto- 


Salluſt. Cati- rian, © ſeſe quiſque haſtem ferire, murum adſcendere, 


ina, cap. 7. 


« conſpici, dum tale facinus faceret, properabat ; ; eat 
& divitiar, 
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t divitias, eam bonam famam, magnamque nobilitatem 
« »2utabant.” Theſe exploits were the only glory 
of a Roman, no employment was deemed honour- 
able but the plough and the ſword, and every ſpe- 
cies of gain was geemed diſgraceful to thoſe of 
Patrician rank. But it was from the conſtitution 
of the government, that individuals were poſſeſſed 
of this warlike ſpirit, ſo contrary to that which 
leads to eminence in commercial purſuits. The 


caſt of their civil government was of a military 


nature; and for a conſiderable time, the civil and 
military officer was the fame perſon ; he diſtributed 
juſtice in Rome, and commanded their legions in 
the field, till the vaſt increaſe of their empire, and 
the multiplicity of civil buſineſs, occaſioned a ſepa- 
ration. The natural conſequence of this was, that 
no man who was not of the profeſſion of his coun- 
try, was much eſteemed at Rome; and accordingly 
we find that traders and mechanics were incapable 


of ſucceeding to any public honours. Nay, ſo far 


was commerce from being encouraged at Rome, 
that it was deemed prejudicial to the ſtate. The 
Romans, by humanity, terror, triumphs, tributes, 


xiĩi 


Livy, lib. 21. 
cap. 63. 


Taylor's Ci- 
vil Law, p. 
502. | 


Taylor, 498. 


and taxes, which they impoſed on the conquered 


countries, increaſed the riches of their city. Laws 


were paſſed to prevent the exportation of their 


gold; the reaſon of which ſeems to be, that it car- 


tied away their money and brought them nothing 
in return but luxury, the bane of virtue, and de- 
ſtruction of empire. Could it be expected, ſays 
Doctor Taylor, that a people of ſoldiers, whoſe 
trade was their ſword, and whoſe ſword ſupplied 


all the advantages of trade; who brought the trea- 
ures of the world into their excheguer, without 


_ exporting 


Civil Law, 
501. 
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exporting any thing but their own perſonal bra- 
very; who raiſed the publick revenues, not by the 
culture of Haly, but by the tributes of provinces ; 


who had Rome for their manſion, and the world 


for their farm ; ſhould have leiſure to ſet forward 
the articles of commerce, or be likely to pay any 
regard to the character of its profeſſors? The 
terms of defiance, upon which they lived with all 
mankind, in conſequence of this martial ſpirit, 
would have prevented all the good effects of com- 


merce, had their diſpoſition allowed them to pur. 


ſue it. That reſtleſs ſpirit, which kept their ar- 
mies on foot, and their ſwords in their hands, 
for a ſucceſſion of centuries, was fatal to factories 
and correſpondence. The world was in arms, 
and inſurances and under-writing were but a dead 
letter. This is very nearly a true repreſentation 
of the caſe, for it is certain that not one law was 
made in favour of commerce, in the time of the 
commonwealth.; on the contrary, it was greatly 
diſcouraged as introductory of luxury, which was 
ſuppoſed not to be compatible with the ſeverity of 
their manners. It 1s alſo no leſs true than fingular, 
that a people who were fo well acquainted with 
the true principles of natural reaſon and juſtice, 
'who applied thoſe principles with ſo much propriety 
to the various wants and neceſſities of human ſo- 
ciety, and who had the honour of eſtabliſhing a 
ſyſtem of law, which has been adopted as the rule 
of action by the greateſt part of Europe, and which 


continues to be fo even at the preſent day, never 


attempted to introduce any plan of marine juriſ- 
prudence. Nay, this idea is carried farther by 


ſome writers, who declare, and I believe with 


2; T2 truth, 
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truth, at leaſt we can diſcover nothing to the con- 
trary, that the Romans did not even take the pains 
to digeſt the materials which they had borrowed ; 
and that whilſt they carried every other branch of 
law to the higheſt pitch of accuracy and refine- 
ment, they were content to ſtand indebted to one 
of their own provinces both for the form and mat. 
ter of their maritime code. 


The Romans, it 1s true, after the firſt Punick war, 
conſtantly maintained a fleet ; but long after that 


time, even in the year of the city 563, it was ob- 


ierred of them, that they were very unſkilful in 
the art of navigation. One of their own hiſto. 
rians, who flouriſhed at the time of the ſecond 
Punick war, and who was tutor to the great Scipio, 
jultly remarks, that at no period did they ever 
make any figure at ſea as a commercial power. 


in naval ſkill, their fleets were never employed for 
the purpoſes of trade, in the diſcovery of new 


'tates, or eſtabliſhing commercial intercourſe with 


thoſe they already knew. The greateſt extent of 
their commerce was to bring to the market of 
Reme that corn, which they collected in the va- 
rious granaries of Sicily, Africa, and Egypt. Upon 
all other occaſions the buſineſs of their fleet was to 
orerawe the conquered, and to tranſport to Rome 
the ſpoils of ruined provinces. In ſuch a ſtate of 
commerce, it is impoſſible that inſurances could 


Polybius. 


| Even when they arrived at their higheſt perfection 


X 


exiſt; and we have already quoted the opinion Dr. Taylor, 
of a reſpectable author to ſhew that they were t ſupra- 


unknown, 


There 
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INTRODUCTION. 


There are ſeveral reaſons applicable to all the 
ancient maritime powers, which ſeem to prove to 
demonſtration, that inſurances were not in uſe. 


We have ſeen, that inſurances are only introduced 


where commerce 1s widely extended. The com- 
merce of the ancients, compared with modern 
times, could not be very conſiderable, as it was 
chiefly confined within the Mediterranean, Egean, 
and Euxine ſeas; to which they were compelled 
more from neceſſity than inclination. Carthage in 


all her glory had not arrived at any great degree 


of perfection in the art of ſhip building. Veſſels 
of the beſt conſtruction at that time could only be 
navigated with oars, or when they had a fair wind on 
a ſmooth ſea: they might be built of green timber; 
and in caſe of a ſtorm, could run aſhore under 
any cover, or upon any beach that was free from 
rocks : in ſhort, they were merely gallies, and were 
managed with the greater difficulty on account ot 
the poſition of the ſails, and the mode of rigging 
practiſed in thoſe days. This could not fail of 
proving a conſiderable obſtacle to the extenſion of 
But when we conſider, in addition to 
the bad conſtruction of their ſhips, that the an- 
cients were utterly ignorant of that unerring guide, 
the mariner's compaſs, (the honour of inventing 
which was reſerved for more modern times), by rea. 


ſon of-which they durſt not venture out of ſight of | 


land, for fear of being overtaken by tempeſts, and 


being left at large in the boundleſs ocean, their 


commerce could not have been great; although 
we are even led to admire the progreſs which they 
made in commercial affairs. It is true, that many 


diſtant naval expeditions were made under all theſe 
diſadvantages, 
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diſadvantages, which often proved fatal to the ad- 
venturers. (a) Theſe expeditions, however, could 
add little or nothing to their maritime or geogra- 
phical ſkill, in which the ancients were certainly 
very deficient, on account of the neceſſity they 
were always under of coaſting the ſhores, for 
want of a better guide; and indeed, the ſhores 
were the only compaſs. Theſe obſervations are not 
intended to detra& from that merit, which has 
been already allowed to the ancients for their naval 
exertions; becauſe they are founded merely on a 
compariſon of their powers and knowledge in 
thoſe arts with the improvements of the moderns, 
and are adduced to ſhew that, under ſuch diſad- 
vantages and obſtacles to the extenſion of their 
trade and commerce, it was impoſſible that inſur- 
ances could be at all known to the ancient 
world. (5) 


M. Emerigon agrees, that the contract of inſur- 
ance, as it is underſtood at this day, was not in uſe 
amongſt the Romans; but he thinks he diſcovers 
to ſome traces of it in the hiſtory of that people. 
The firſt inſtance given by this learned writer is this, 
that about the time of the ſecond Punick war, thoſe 
who had undertaken to ſupply the troops in Spain 
with proviſions and military ſtores, made it a pre- 
vious condition that the republic ſhould be at the 
hazard of exporting them, according to the words 


entertaining treatiſe on the commerce and navigation of the 


incients, has with infinite labour and accuracy collected the moſt 
remarkable facts on this head. Ch. 8. 


(2) See note (0) page 10. 


(a) Huet, Biſhop of Avranches, in. his very inſtructive and 


Monteſq. 
vol. ii. ch. 6, 
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25. cap. 3. 
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of Livy, © Ut que in naves impoſuifſent, ab hoſtium, 
ce tempe/tatiſue vi, publico periculo efſent.” But 
with all deference to ſo great a name, this ſeems 
to bear no reſemblance to the contract of inſurance ; 
for it is nothing more than every well regulated 
ſtate is bound to do by the ties of natural juſtice, 
It is equitable and right, that thoſe, who in times 
of public danger, appropriate their private wealth 
to the advancement of the public ſervice, ſhould 
be reimbarſed from the purſe of the ſtate for the 
private loſſes they may ſuſtain. This indeed is the 
rule of conduct between man and man: for when 


one man purchaſes goods of another to be ſent 


abroad, was it ever ſuppoſed that the ſeller was to 
run the riſk of the voyage; or that if the goods 
periſhed, he was never to be paid? If ſuch a doc- 
trine were to prevail in any country, the ſtate could 
only be ſupplied with neceſſaries in time of war, by 
means of extortion, rapine, and violence. 


Another inſtance given by Emerigon is a ſtory, 
which we find recorded by Livy, of ſome men who 
were charged with the care of exporting proviſions 
for the army, and who, quia publicum periculum erat 
a vi tempeſtatis in its, que portarentur ad exercitus, 
endeavoured by fraud to deſtroy the ſhip, and 
then told the directors of the ſtate, that many very 
valuable articles were on board ; whereas they had 
taken care to ſend out very old, rotten ſhips, in 
which were a few commodities. and thoſe of 
ſmall value. That part of this ſtory which is ma- 
terial to the preſent enquiry, has already met with 
an anſwer in what was ſaid upon the laſt quotation ; 
and the propriety of a government's indemnifying 

8 | thoſe 
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thoſe who might ſuffer in the public ſervice, is not 
at all altered by the miſcondu& of ſome indivi- 
duals. (a) 


The next inſtance is from one of Cicero's epiſtles, 
and is of a different nature from thoſe laſt mention- 
ed; becauſe here Cicero ſeems to wiſh that the pro- 
perty in queſtion ſhould be ſecured, not only for 
himſelf, but alſo for the people of Rome. Cicero, 
having gained a victory in Cilicia, and the civil war 
between Cæſar and Pompey being then a matter al- 
moſt unavoiable, wrote to Caninius Salluſtius at 
Laodicea, in which letter he uſes theſe words: 
Laodiceæ me prades accepturum arbitror omnis pe- 
% cunig publice, ut et mihi et populo cautum fit fine vec- 
* ture periculo. From this paſſage it is inferred that 
Cicero alludes to an inſurance. I own, from the 
meaning of the word prædes, and from the ſituation 
ol affairs at Rome, it ſeems as if Cicero wiſhed ra- 
ther to find ſome ſecure and ſubſtantial perſon at 
Laodicea, in whoſe care and cuſtody he might leave 
this money till more peaceable times ; and it 1s 
very unlikely that in ſuch a troubleſome conjuncture 


he ſhould be deſirous of bringing a great treaſure 


to the ſcene of faction and confuſion, eſpecially as, 
in a letter to his friend Atticus, he declares himſelf 
at a great loſs to know what line of conduct he 
ought to purſue. But even if he wiſhed to bring it 


(a) It has been truly obſerved by Mr. Millar (for an account 
of whoſe work upon inſurances ſee the preface to the ſecond edi- 
tion) that in theſe inſtances from the Roman hiſtorians, no men- 
tion is made of a premium paid by the merchant for the hazard 
undertaken ; and that they are rather to be conſidered as examples 
* a bounty offered by the publick, than of a mutual contract. 


b 2 to 


Epiſtolæ ad 
Familiares, 


lib. 2. epiſt. 
17. 


Ferguſon's 
hiſt. of the 
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Atticum, lib. 
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to Rome, the mode he propoſed ſeems more like the 
modern bill of exchange, than a policy of inſur- 
ance. (a) Beſides, unleſs this ſpecies of contraQ 
was at that time tolerably well underſtood, Salluſt, 


the perſon to whom he wrote, would have found 


conſiderable difficulty in comprehending his mean- 
ing from the ſingle ſentence in his letter which has 


been mentioned ; and if it were well known, is it 


poſlible to ſuppoſe it would not have obtained a 
place in their code of laws ? 


But the paſſage upon which thoſe, who contend 
for the antiquity of this branch of commerce, have 


chiefly relied, is one to be found in Suetonius, in the 


eighteenth chapter of his life of Tiberius Claudius, 


the fifth emperor of Rome. Negotiatoribus certa 


&« Jucra propoſuit, ſuſcepto in ſe damno, fi cui quid per 
« 7:-mpeſtates accidiſſot. This fentence wholly uncon- 
neQed ſeems to convey ſuch an idea; but we muſt 
attend to the context in -order to underſtand it. 
This relates merely to the corn trade; for as the 
Roman territory was not ſufficient to ſupply enough 
for the conſumption of the city, it became abſo- 


lutely neceſſary to give great encouragement to this 
branch of commerce : nay it was a political, not a 


mercantile concern ; for the very exiſtence of the 


(a) Since I publiſhed the fiſt e lition of this work I have looked 
into Melmoth's tranſlation of Cicero's epiſtles; and I am happy to 
find that, withont knowing I had ſuch an authority, I have put the 
ſame ſenſe upon this paſſage which that elegant tranſlator had 
done before me. The whole ſentence is tranſlated thus: “I pur- 
e poſe to leave the money at Laodicea, which ſhall ariſe from the 
« ſale of thoſe ſpoils, and to tale ſecurity for its being paid in 
„ Rome: in order to avoid the hazard both to myſelf and the 
“ commonwealth of conveying it in ſpecie.“ | 
| | empire 


be a 
Quieu 
opini 


. Jen's 


INTRODUCTION. 
empire depended upon it. It was this circumſtance 
which induced the emperor to pay ſuch regard to 


this branch: of trade, to propoſe bounties, and to 
confer certain. privileges, the certa lucra, of which 


Suetonius ſpeaks, upon thoſe who would venture out 


to ſea for the public ſervice in the midſt of winter. 
Dr. Taylor tells us, that a private conſideration alſo 
had ſome weight with Claudius upon this occaſion ; 
for that once, 1n a great ſcarcity of proviſions, he 


| was attacked in the forum by the populace, and ſo 


diſagreeably treated with abuſe, and cruſts of ſtale 
bread, that he with great difficulty eſcaped through 
ſome private paſſage ; from which time he made it 
his great care and concern to get corn imported, 


3" 6+ = 


Civil Law, 
P. 499» 


even in the winter. As to the riſk, which Suetonius 


ſays the emperor took upon himſelf, it is to be ob- 
ſerved, that although the ſhips were private pro- 
perty, yet they would not have gone to ſea in the 
dangerous ſeaſons they did, had it not been for the 


public ſervice, and to provide proviſions for the uſe 


of the whole city. This being the caſe, we have 
already ſhewn, that it would be contrary to the firſt 
principles of juſtice and equity, and to the practice 
followed at this day by all governments which are 
founded on juſt principles, to allow ſuch loſſes to 
fall upon individuals (a). From what has been ſaid 
it appears evident, that the Romans had no know- 
ledge of inſurances; in addition to which both Gre- 
lus and Bynkerſhock have expreſsly declared, that 


(a) The obſervations here made ſeem, upon examination, to 
be agreeable to the ideas of Dr. Taylor, the preſident Monteſ 
quieu, and Mr. Schomberg, upon the ſame ſubject. See alſo the 


Grotius de 
Jure Belli, 
lib. 2. ca p- 2. 
1. 3. 

Bynk. quæſt. 
Juris Publici, 
lib. 1. cap. 21. 


opinion of a learned civilian, Langenbeck of Hamburgh, in Ma- 


Len's Eſſay on Inſurances. Vol. i. p. 1. 


b 3 among 
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16 among the ancients this contract was unknown; 
Ke the latter of whom uſes theſe expreſſions : * Adeo 
WIN. « tamen ille contractus olim fuit incognitus, ut nec no- 
= ce men ejus, nec rem ipſam in jure Romano deprehen- 
4 « das.” (a) 
p 6 } But to whatever degree of excellence the Romans 
1 5 attained either in literature, commerce, or any of 5 
1 the refined arts, they all viſibly declined when the WM 
E Roman empire was over-run by the barbarians; or, 
N perhaps it may be ſaid with greater propriety, that 5 
1. they were over-whelmed and loſt with that power 1 
1 which had raiſed them to be the object of public 
Wh. attention and notice. For in times of public ruin | 
© and deſolation, when war rears its ſtandard, lays 
= waſte cities, and tramples on the nobleſt improve- | 
1 ments, it is impoſſible for commerce to hold its ſta- 8 
* | 
* (a) By a late work of M. De Pauw, entitled Recherches 1 
1115 Philoſophiques ſur les Greecs, it is manifeſt that the Athenians were 
. 15 well acquainted with the nature of bills of exchange; and this [ 
8 ; learned foreigner ſeems to think it a matter of uncertainty whe- { 
3 ther the inſurances of ſhips was ever practiſed among them: but c 
2 he ſays it is clear that barratry was not unknown to them. I ſ 
9 am inclined, however, to think with Grotius and Bynkerſboek, f 
Yar. ö that this contract was as much unknown to that great people | 
LY as to the reſt of the ancient world. If this had not been the caſe, 0 
15 14 can it be ſuppoſed that we ſhould find no trace of it in their hi. t 
8 10 | tory, the ſpeeches of their orators, or their laws? Is it not as t 
17 likely to have been mentioned as bills of exchange; and parti- 1 
1 . .; . | 
1 eularly when barratry was mentioned, if this contract had had q 
55 an exiſtence, would it not have been flated, on whom the loſs | 
| was to fall? Beſides, the inſtance given of barratry by M. De j 
Pauw is not what we call barratry in England; for the caſe p 
put is a caſe of fraud committed by the owners, who, by the p 
law of England, cannot commit barratry, which is a criminal aft a0 
of the captain, to the Prejudice of his n, and without their pri- 


vity or conſent, 
tion, 


uy COT LF 


INTRODUCTION. 
tion, or to flouriſh in the midſt of contention and 


tumult. 


It is the obſervation of a profound modern hiſto- 
rian, that there is an ultimate point of depreſſion, as 


well as of exaltation, from which human affairs na- 


turally return in a contrary progreſs, and beyond 
which they ſeldom paſs in their advancement or de- 
cline. This was the caſe with reſpect to commerce. 
When the repeated incurſions of the Barbarians 
had ravaged the Roman empire, and had checked 
every liberal improvement, ſome people, forced by 
neceſſity, or led by inclination, took ſhelter in a few 
marſhy iſlands that lay near the coaſt of Ttaly, and 
which would never have been thought worth inha- 
biting in time of peace. This happened in the fixth 
century ; and at the firſt ſettling of theſe wanderers, 
they had certainly no other object in view, than 
that of living in a tolerable degree of ſecurity from 
their enemies, and of procuring a moderate ſub. 
ſiſtence. As theſe iſlands were divided from each 
other by narrow channels, and thoſe channels were 
ſo encumbered by ſhallows, that it was impoſſible 
tor ſtrangers to navigate them, they found that ſe- 
curity which they wiſhed ; and by uniting among 


_ themſelves for the ſake of improving their condi- 


tion, they became in the eighth century a well 
eſtabliſhed republic. This, though it may appear 


ſtrange, was the origin of the famous republic of 


Venice, which ſoon became a great commercial 


power; for, from the firſt moment that thoſe 


people took poſſeſſion of the iſlands, neceſſity made 
them extremely attentive to commerce; the firſt be- 
ginning of which was naturally fiſhing. Next to 

b 4 fiſhing, 
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p- 19, 20. 
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INTRODUCTION. 


fiſhing, they began to trade in falt, many pits of 
which were diſcovered in their own iſlands ; and at 
laſt their city gradually became the magazine for 
the merchandize of the neighbouring continent on 
all fides, and they themſelves the general carriers 
of Europe. Thus to the people of Haly, and to 
thoſe of Venice and Genca in particular, we are to 
attribute the re-eſtabliſhment of commerce. Of 
the cauſes which contributed ta its revival, it re- 
mains to ſpeak. 


Various cauſes concurred to revive the ſpirit of 


commerce, and to renew, in ſome degree, that in- 


tercourſe between nations, which, during the period 
of Gothic ignorance and barbarity, had been much 
interrupted. The religious wars of the eleventh 
century, called the Cruſades, by leading many from 
every part of Europe into Aſia, opened an extenſive 
communication between the Eaſt and Weſt ; and 
though the avowed purpoſe of theſe expeditions 


was conqueſt, and not commerce; though the iſſue 


of them proved as unfortunate, as the motives of 
undertaking them were wild and enthuſiaſtic, yet 
their commercial effects were beneficial and laſting, 


For the firſt armies, which ranged themſelves un- 


der the banner of the Croſs, having been led 
through a vaſt extent of country, and having ſuf- 


fered ſo much from the length of their march, and 


the barbariſm and inhoſpitality of the people inha- 
biting thoſe countries through which they travel- 
led, others were deterred from taking the ſame 
courſe; and choſe rather to go by ſea, than en- 
counter ſo many hardſhips. Fenice, Genoa, and Piſa, 


furniſhed the tranſports to convey the troops: and 


INTRODUCTION. 


it is reported, that the ſums were immenſe which 
they received merely for freight. Beſides this, the 
Cruſaders contracted with them for ſupplies of mi- 
litary ſtores and proviſions; their fleets hovered 
on the coaſt; and by ſupplying the army with 
whatever was wanting, they engroſſed all the ad- 
vantages ariſing from this branch of commerce. 
Theſe ſtates were alſo benefited by the ſucceſs 
which attended the arms of theſe religious and en- 
thuſiaſtic heroes; for there are charters yet ex- 
tant, containing grants to the Venetians, Piſans, and 
Genocſe, of great privileges in the various ſettle- 
ments, which the Chriſtians had gained in Aſia. 
When the Cruſaders ſeized Con/tantinople, the Vene- 
tians, who had planned the enterprize, transferred 
to their own State many of the valuable branches 
of commerce, which had formerly centered in Con- 
fantinople. Another great cauſe of the revival of 
commerce, was the invention of the Mariner's 
Compaſs, which, by rendering navigation more 
ſecure as well as more adventurous, facilitated the 
communications between remote nations, and 
brought them nearer to each other. The honour 
of this invention, ſo beneficial to mankind, has 
been claimed by the French; and their claim has 
been allowed by ſeveral authors, and maintained by 


a celebrated writer of their own. In this opinion 


perhaps national partiality may have ſome weight. 
Moſt authors, however, agree that the inventor was 
Flavio de Gioia, a native of Amalf, an ancient com- 
mercial city in the kingdom of Naples. (a) 

5 It 


(a) It appears from Ander/on, that ſome people had ſup- 
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cap. 10. 
Anderſ. 
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fol. edit. 
vol. i. p· 144. 


Anderſon's 


poied that the conqueſts of Charlemagne in Italy, towards the introd. 
end of the 8th century, and his ſubſequent eſfabliſhment of fol. edit. p. 7. 
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It is evident, that almoſt all the commerce of 
Europe, in thoſe days, centered amongſt the [alions. 
As they at that time carried on and eſtabliſhed a 
regular trade with the Eaſt in the ports of Egypt, 
and drew from thence all the rich produce of In. 
dia; it is reaſonable to ſuppoſe, that, in order to 
ſupport ſo extenſive a commerce, theſe induſtrious 
and ingenious people were the firſt who introduced 
inſurances into the ſyſtem of mercantile affairs. It 
1s true, there is no dire& authority to warrant a 
poſitive aſſertion, that they were the inventors of 
this kind of contract: but it is certain, that the 
knowledge of it came with them into the different 
maritime ſtates, in which parties of them ſettled ; 
and when 1t 1s admitted that they were the carriers, 
manufacturers, and bankers of Europe, it is proba- 
ble that they alſo led the way to the eſtabliſhment 
of a contract, which is ſo eſſentially neceſſary to the 
ſupport and cultivation of commerce. It has, how- 
ever, been aſſerted by writers of the French nation, 
(a) that inſurance dates its origin in the year 1182, 
and that it was introduced by the Jews, who were 
bamiſhed from France about that period, and who 
took that method to facilitate and ſecure the remo- 
val of their effects. They proceed to ſay, that the 
Lombards, who were not idle ſpectators of this 


Chriſtianity in the Weſtern and Northern parts of Germany, con- 
tributed greatly to the revival of commerce. In what I have 
faid upon this ſubjeR, I choſe rather to follow the ſteps of a very 
elegant and profound hiſtorian of modern times. Robert/on's 
View of Society, &c. | 


(a) Anderſon ſays, the Jews were baniſhed from France in 
1143. Anderſon's Hiſtory of Commerce, vol. i. p. 82. But! 
believe ſuch an event twice took place in that kingdom. 


contrivance, 
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contrivance, adopted it, and in a ſhort time im- 
proved it conſiderably. It is not very neceſſary to 
enquire into the truth of this fact, nor indeed are 
there materials to enable. us to do ſo : but it is ob- 
ſervable that the Preſident Monte/quieu mentions 
that the Jews upon this occaſion invented bills of 
exchange; but does not ſay a ſyllable of policies of 
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inſurance. It is agreed, however, that if the Lom- | 


| bards were not the inventors, they were at leaſt 


the firſt who brought the contract of inſurance to 


perfection, and introduced it to the world. (a) 


Before we come to conſider the amazing im- 
provements which have taken place, with reſpect to 
this branch of commerce, in our own country, in 
theſe days, it will be expected that ſome notice 


ſhould be taken of thoſe maritime codes, and naval 


regulations, which have diſtinguiſhed the modern, 
no leſs than the laws of Rhodes did the antient 
world. 


To the people of Amalfi we are indebted as well 
for the firſt code of modern ſea laws, as for the in- 
vention of the compaſs. We learn from Anderſon, 
that the city of Amal, ſo long ago as the year 
1020, was ſo famous for its merchants and ſhips, 
that its inhabitants at that time obtained from the 


Caliph of Egypt a ſafe conduct, to enable them to 


(a) I am aware that ſeveral learned men are of opinion, that 


inſurances were of an earlier date than is here aſcribed to them. 
On a ſubje&t where ſo much obſcurity muſt neceſſarily exiſt, I 
am by no means tenacious of my opinion ; but the inclination of 
my mind is to adhere to the idea that the Lombardi were the in- 
ventors, See alſo Mr. Millar's Introduction. 
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INTRODUCTION. 


trade freely in all his dominions ; and they alſo re- 
ceived from him ſeveral other diſtinguiſhed privi- 
leges. It was towards the cloſe of that century, 
that they promulgated their ſyſtem of marine law, 
which, from the place of its compilation, received 
the denomination of Tabula Amalfitana. This ta- 
ble ſuperſeded in a great meaſure the ancient Jus 
Rhodianum ; and 1ts authority was acknowledged by 
all the States of Italy, for ſome centuries. But as 


trade increaſed very rapidly in other cities on the 


coaſt of the Mediterranean ſea, they became unwil. 
ling to receive laws from a neighbouring ſtate, 
which they now equalled, it not ſurpaſſed, in the ex- 
tent of their naval eſtabliſhments. Every one, 
therefore, began to erect a tribunal, in order to 
decide all controverted points, according to laws pe- 
culiar to itſelf; but {till referring, in matters of 
higher moment, to the former rule of action, the 


 Amaljitan code. From ſuch a variety of laws, as 
mult neceſſarily be the conſequence of each of the 


Italian ſtates becoming its own legiſlator, ſo much 
diſorder and confuſion aroſe, that general conveni- 
ence at laſt compelled them to do that, which 
jealouſy of each others power and growing com- 
merce would for ever have prevented them from ef- 
fecting; and at a general aſſembly it was agreed to 
digeſt the laws of all the ſeparate communities into 
one body. Every regulation therefore, which was 
thought to be founded in juſtice either in the laws 
of Marſeilles, Piſa, Genoa, Venice, or Barcelona, was 
collected into one maſs, and publiſhed in the 14th 
century, under the title of Conſolato del Mare. A 
French writer Sur la Saiſie des Batimens neutres, 
ſpeaks of this production in a very-unfayourableway 3 


and 


INTRODUCTION. 


and calls it a rude ill- formed maſs of maritime and 


poſitive regulations, of ordinances of the middle 
ages, and of private deciſions. Indeed when we 


conſider that this was a compilation from the various 


regulati ons of ſo many different ſtates, it could not 
excite much ſurpriſe, if it really merited the cenſure 
of this author. But upon examination, it is a 
work of conſiderable merit; the deciſions it con- 
tains are founded on the laws of nations ; it has 
been received and allowed to have the force of law 
in every part of Italy; and it is the ſource from 


whence the people of that country, as well as thoſe 


of Spain and France, have been ſaid to derive many 
of their beſt marine regulations. Unfortunately 
too, Emerigon has diſcovered, that becauſe one of 


the chapters in the Conſolato del Mare overturns 
| ſome favourite ſyſtem of this learned author, he is 


out of humour with the whole compoſition. One 
thing, however, is clear, that neither the Conſolato 
del Mare, nor the Amalſitan code, upon which it is 
founded, contains any thing upon inſurance law, ſo 
that we have here another confirmation of the idea, 
that this contract was not a production of very 
ancient times (a). | 


The ſpirit of commerce was not, however, con- 
ined to the South parts of Europe; it now began 
to extend itſelf among the inhabitants of the Wel- 
tern coaſts. But whatever maritime regulations 


they might have eſtabliſhed among themſelves, they 


(a) In what I have ſaid upon the Amalſitan code, I have found 


myſelf extremely indebted to Mr. Schomberg's very ingenious ob- 


ſervations upon that ſubject, in his treatiſe on the maritime laws 


of Rhodes, 
were 


Axik 


Vinnius in 
Peckium, 
190. . 


Emerigon, 
preface, p. 8 
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were found not to be fufficiently extenſive for the 
commercial intercourſe which began to take place 
in thoſe countries in the courſe of the 12th century, 
Accordingly, about the year 1194, Richard the 
Firſt, king of England, on his return from his wild 
expedition to the Holy Land, having ſtaid to repoſe 
himſelf for ſome time at the iſle of Oleron, in the 
Bay of Biſcay, an iſland which he inherited in right 
of his mother, whoſe portion it was in marriage 
with his father Henry the Second, gave orders for 
the compilation of a maritime code. Some authors 
ſuppoſe that the hardſhips and dangers, to which, in 
the courſe of his expedition, he ſaw adventurers by 
ſea were expoſed, induced him to promulgate a law, 
by which their condition might be rendered more 
comfortable. Others imagine, and probably their 
ſuppoſition is better founded, that the great inter- 
courſe between his Engliſh and French ſubjects, and 
their allies, requiredacertaingeneral ſyſtem of ſea law, 
for the more ſpeedy and impartial determination of 
all diſputes which might occaſionally ariſe. The 
laws of Oleron, therefore, which are 1n ſubſtance 
but an abſtract of the old Rhodian laws, with ſome 
additions and alterations, accommodated to the 
practice of that age, and the cuſtoms of the Weſt⸗ 


ern nations, were propoſed as a common ſtandard 


and meaſure for the more equal diſtribution of jul- 
tice amongſt the people of different governments. 
Theſe excellent regulations were ſo much eſteemed, 
that they have been the model on which all mo- 
dern ſea laws have been founded; and two diſ- 
tinguiſhed nations have contended for the honour 
of their production. France, jealous of the luſtre 


which the Engliſb juſtly derive from the production 
| of 


INTRODUCTION. 


of this code, with much anxiety claims this honour 
to herſelf; and very diſtinguiſhed authors have 
ſtood forth the champions of her claim. The ſub- 
ſtance of their argument is, that Eleanor, wife of 
Henry 24 king of England, and Ducheſs of Guyenne, 

returning from the Holy Land, and having ſeen the 
beneficial effects of the Conſolato del Mare, ordered 
the firſt draught of the judgments or laws of Oleron 
to be made: that her ſon Richard the Firſt, return- 
ing from the ſame expedition, enlarged and improved 
what his mother had begun : that they were cer- 


xxxi 


Cleirac Cou- 
tumes de la 
Mer, p. 2. 
Valin. Eme- 


rigon. 


tainly intended for the uſe of the French merely, 


becauſe they were written in the old Ggſcon French, 
without any mixture of the Norman or Engliſb lan- 
guages: that they conſtantly refer for examples of 
voyages to Bourdeaux, St. Malo, and other ſea- 
ports in France; never to the Thames, or to any 
port of England or Ireland : and that they were made 
by a Ducheſs and Duke of Guyenne, for Guyenne, 
and not for their kingdom of England. One of 
theſe learned writers adds a reaſon, which he thinks 
very concluſive, to prove that theſe laws were of 
French extraction; namely, that, from their firſt 
appearance, their deciſions have been treated with 
extreme reſpect in the courts of France. 


In theſe days, it is very immaterial whether 


France or England is entitled to the honour they 
reſpectively claim, and I ſhall not tire the reader 
vith any argument upon the point (a). 


(a) For the arguments in favour of the Ens/ih claim, ths 
reader may conſult Selden's Mare Clauſum, lib. 2. cap. 24. Mr. 


Jut. Blackfone's Commentaries, vol. i. page —_ Schomberg's 


Voſervations, page 88. 
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Anderſon in his hiſtory of commerce has expreſsly 


ftated, but he does not adduce any authority in ſup. 
port of his opinion, that the laws of Oleron treat 
of inſurances. I have read them repeatedly with 
the direct view of diſcovering whether inſurances 
were of ſo ancient a date: but I have not found a 
ſingle word which could induce me to ſubſcribe to 
ſuch an aſſertion. In confirmation of my opinion, 
Emerigon, ſpeaking of theſe laws, has obſerved, 
I n'y ęſt pas dit le mot du contrat q Aſurance, qui 
&« apparemment n' etoit pas encore alors en uſage.” 


But while we pay due reſpect and veneration to 
thoſe maritime regulations, which diſtinguiſhed the 


Southern and Weſtern parts of Europe, it would 
be improper ſilently to paſs over the laws, which 


were ordained by an induſtrious and reſpectable 
body of people, who inhabited the city of Wiſbuy, 
famous for its commerce, and renowned on the 
ſhores of the Baltic. The merchants of this city 


carried on ſo extenſive a trade, and gave them- 


ſelves up ſo entirely to commerce, that they mult 
doubtleſs have found a great inconvenience in hay- 


ing no maritime code, to which they could refer to 


decide their diſputes. To ſuch a cauſe we are pro- 
bably indebted for thoſe laws and marine ordi- 
nances, which bear the name of Wi/buy, which were 
received by the Swedes, at the time they were 
compoſed, as a juſt and equitable rule of action, 
and which were long reſpected (and for ought | 
know, are to this day obſerved) by the Germans, 
Swedes, Danes, and by all the Northern nations; 
although the city in which they received theit 


origin, has long dwindled into inſignificancy and 
contempt: 


INTRODUCTION. --. 


contempt. At what time theſe laws were compiled 

is a matter of diſpute; and different writers have 

adopted different periods, in order to anſwer their 

own particular ends, or to advance the honour of 

that age which it happened to be their buſineſs to 

extol, The writers of the North pretend that 

IViſbuy was a great commercial city, in the gth_ 
century ; from whence they argue, that their laws 

muſt be of very high antiquity ; «hat they were the 

model, from which thoſe of Oleron were copied, and 

that they were received and acknowledged by all 

nations in Europe, even to the Straits of Gibraltar. Cleirac, 4. 
5 On the other hand it is anſwered, and with much : 
ſtrength of reaſoning, that the Northern code is a 

] tranſcript from that of Oleron, although it contains 

N ſeveral additions: for it has been ſhewn, that the 

e laws of Oleron were promulgated by Richard the 


„ Firſt about the cloſe of the twelfth century, at which 

e time, as appears by the report of a Swediſh hiſtorian, Olaus Mag. 
y the city of Wiſbuy was not built, nor for near a oo _ mw 
„ century afterwards ; that the inhabitants were merely 

{t ſtrangers collected together from different parts, who, 

v. lo far from having any power or influence over their 

to neighbours, were not abſolute maſters of their own 

0- city. Beſides, if their laws had been prior to thoſe 

li- of Oleron, we ſhould have found in the latter ſome 

re regulations reſpecting inſurances; becauſe a copyiſt | 

re never would have omitted ſo material a branch of 

n, commercial legiſlation, the laws of Wiſbuy having Art. 66. 
1 expreſsly mentioned inſurances, and provided, that 

Roy if the merchant obliged the maſter to infure the 


S3 ſhip, the merchant ſhall be obliged to inſure the 


. maſter's life againſt the hazards of the ſea. 
n WY 
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Afterwards, towards the cloſe of the fifteenth 
century, we find from hiſtory, that many conſide- 
rable regulations were made at Barcelona in Spain, 
reſpecting marine inſurances. | 


But if the laws of Wiſbuy were not prior to 
thoſe of Oleron, yet it is much to their honour, 
and ſhews in what eſtimation they were held in the 
greateſt part of Eirope, that after having for a long 
courſe of time enjoyed the higheſt authority in all 
the Northern tribunals for maritime affairs, they 


were thought worthy of being adopted as the baſis 


of the ordinances of the Hanſeatick league. Of 
this ancient and famous confederacy it will be ſuffi- 
cient in this place to obſerve, that it began about 
the thirteenth century, and originated with the 
cities of Lubeck and Hamburgh, which were obliged 
to enter into a league of mutual defence, in order 
to protect themſelves againſt the nations round the 
Ballicb, who were extremely barbarous, and infeſted 
that ſea with their piracies. Theſe two cities de- 
rived ſuch advantages from their union, that other 
towns acceded to the confederacy, and in a ſhort 
time, eighty of the moſt conſiderable cities, ſcattered 
through thoſe countries, which ſtretch trom the 
bottom of the Baltic: to Cologne upon the Rhine, 
joined in the famous Hanſcatick League; which be- 
came ſo formidable, that its alliance was courted, 
and its enmity dreaded by the moſt powerful mo- 
narchs. This aſſociation, it is ſaid, formed the 
firſt ſyſtematick plan of commerce known in Eu- 
rope: but notwithſtanding this, they did not for 3 
long time publiſh any maritime code, but were en- 


tirely governed by thoſe of Oleron and JViſbuy. At 
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a general meeting, however, held at Lubeck in the 
year 1614, it was agreed to extract from thoſe com- 
pilations whatever ſhould be thought moſt uſeful, 
and that it ſhould in future be the rule of deciſion 
in every conteſted point. It was prior to this time, 
about the fourteenth century, that the members of 
this league were in their greateſt ſplendour ; their. 
commerce was at its height; they ſupplied the reſt 
of Europe with naval ſtores, and they pitched upon 
© different towns, the moſt eminent of which was 


in which their commerce was regularly carried on. 
| The ſovereigns of Europe looked up to the Han- 
E ſcatick League with eſteem and admiration, and the 
| kings of France and England granted them conſide- 
rable privileges. But when this union had rendered 
| them rich and powerful, they grew arrogant and 
| orer-bearing, which induced the princes, whom 


e ticy had offended, to take a cloſer and more ac- 
i Wh curate view of the danger which might ariſe from 
;- WE fich a confederacy, and of the advantages which 
1 night accrue to themſelves from the poſſeſſion of 
rt their trade. Theſe cauſes at laſt concurred to effect 


the decay of this alliance, which however is not 
wholly diffolved at this day; as the cities of Lubech, 
tamburgh, and Bremen, maintain ſufficient marks 
of that ſplendour and dignity with which this con- 
lederacy was anciently diſtinguiſhed, 


Having thus taken a brief but comprehenſive 
view, of the moſt conſiderable maritime ſtates both 
of ancient and modern times, I forbear to go more 
at length into the hiſtory of ſeveral governments, 
which have publiſhed naval regulations for the di- 
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reſpect to inſurances, and which are the main object 


writers upon commercial affairs would reflect ho- 


the French bil think that it would be beneath 


INTRODUCTION. 


rection of their own ſubjects; becauſe they are only 
binding within their own particular diſtricts : they 
are very ſimilar to thoſe about which ſo much has 
been already ſaid ; they are all collected by Magens 
in the ſecond volume of his Eſſay on inſurances, 
and are occaſionally referred to in the courſe of the 
enſuing work. Beſides, I haſten to give an account 
of the vaſt improvements, which have been made 
in this country within theſe laſt thirty years, with 


of this enquiry. It would, however, be improper 
in a work of this nature, entirely to paſs over the 
French nation, the maritime ſtrength of which has 
of late years confiderably encreaſed ; and whoſe 


nour upon any country. 


Few people underſtand the theory of commerce 
better than our neighbours on the Continent ; and 
yet they have not in practice come up to what 
might have been expected. It 1s true that France 
from her ſituation, from the bent of her people 
to certain manufactures, from the happineſs of her 
ſoil, and her natural advantages, muſt be always 
poſſeſſed of a great internal and external trade, 
which muſt add greatly to her wealth, and render 
her the moſt reſpeQable power on the Continent of 


Europe. But the French do not naturally poſſels reg 


that undaunted perſeverance, which is neceſlary But 
for commerce and colonization. It is befides 4 entr 
great diſadvantage to the commerce of France, that to tl 
as its government is military, the profeſſion of 2 thoſe 
merchant is not ſo honourable as in England, fo that ſor t. 


mitte 
them 


INTRODUCTION: 


them to attend to the drudgery of trade, and that 
it would degrade their anceſtry to allow any of their 


ſons to follow the buſineſs of a merchant. The 


conſequence of this is, that the church, the law, 
and the army, are ſtocked with the members of 
noble families; and the counting houſe is by them 
entirely deſerted. At one period, indeed, there 
was an appearance that France would make as il- 
luſtrious a figure amidſt the powers of Europe in 
trade, as ſhe then did as a warlike nation. The 


period, to which TI allude, was under the admi- 


niſtration of the famous Colbert, who, next to Henry 
the Great, may juſtly be ſtiled the father of the 
French commerce and manufactures. This illuſtri- 
ous man, who was of Scotch extraction, deſcended 
of a family no way conſiderable by its ſplendour or 
antiquity, raiſed himſelf by his activity, diligence, 
and knowledge of commerce, to the firſt offices 
under the government of Trance. Being appointed 
to the ſuperintendance of the finances, he propoſed 
ſuch regulations as brought about the purpoſe 
he intended, the orderly and frugal management 
of them ; and eſtabliſhed the trade of France with 
the Eaſt and We/t Indies, from which ſhe has reaped 


conſiderable benefits. He alſo patronized and en- 


couraged the liberal arts and ſciences, reformed the 


courts of juſtice, and introduced many important 


regulations, which regarded the order of ſociety. 
But in 1669, when appointed ſecretary of ſtate, and 
entruſted with the management of affairs relating 
to the ſea, he had a full opportunity of exerting 
thoſe talents, which he ſo eminently poſfcfſed, and 
lor the exertions of which his name has been tranſ- 
mitted with ſo much honour to poſterity, In order 
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to gain a proper inſight into the true effects of 
commerce upon the various nations of the world, 
and the advantages of ſome particular branches of 


trade, he procured and employed learned and dili. 


gent men to enquire into the commercial hiſtories 
of cities long ſince deſtroyed, and the nature of the 
climate, foil, and productions of the countries then 
riſing into notice. It was to this ſpirit of enquiry 
in this famous ſtateſman, that the world is indebted, 
as appears from the dedication, for that very ma. 
terly performance upon the commerce and naviga- 
tion of the ancients, written by Huet biſhop of 
Avranches and Soiffons, who is juſtly entitled to a 
high rank among men of letters. Colbert having 
thus made uſe of the labours of others in order to 
gain uſeful information, undertook to reſtore the 
navy and commerce of France; and he completed 
all his ſervices by the publication of that excellent 
body of Sea laws, known by the name of the Or- 
dinances of Lewis the 14th, which comprehend 
every thing relating to naval or commercial juriſ. 
prudence ; and of which the doctrine of inſurances 
forms a conſiderable part. To its merits all Europe 
has borne teſtimony ; and the name of Colbert mult 
ever be mentioned with reſpect, when the ordi- 
nances of Lewis the 14th are the ſubject of con- 
verſation. (a) „ 


(2) It was under the adminiſtration of Colbert, that the F rench 
laid the foundation of Quebec on the banks of the river St. Lawrence; 
and he performed a work, which, ſays a French hiſtorian, even 
in the eyes of Richelieu, ſeemed to ſurpaſs human power; and 
that was to effect a junction between the Atlantic and the Meatter- 
rancan by means of a canal, the execution of which attracted the 
admiration of Europe, and added much to the ſplendour of 
French commerce. e . 
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This ordinance has had the good fortune to meet 
with a laborious commentator in Valin, who, being 
thoroughly ſenſible of the advantages which his 
country mult neceflaiily derive from ſuch an excel- 
lent code, has, with a degree of labour and induſ- 
try which excite our admiration, and which are 
highly deſerving of imitation, placed it in the moſt 
favourable point of view, has cleared up every ob- 
ſcurity, by tracing theſe Jaws to their ancient 
ſources, and by a full inveſtigation of old ordi- 
nances, and the deciſions of former tribunals, has 
added much to the maſs of learning upon ſubjects 


ö of this nature. But of all the ſources, from which 


modern French legiſlators could derive the moſt 
eſſential information, the famous treatiſe called 
« LeGuidon” was the chief. This tract was re- 
publiſhed by Clcirac, who pays a due compliment 
to its merits, in his work upon the Uſages and 
Cuſtoms of the Sea: and although in its ſtyle and 


manner it certainly favours of the ruſt of antiquity; 


yet it contains the true principles of naval juriſ- 
prudence. If the ſtyle be antiquated, and the text 
be corrupted in ſome places. yet the treatiſe is {till 
valuable by the wiſdom, which ſhines through the 
whole, and the number of deciſions, which it con- 
tains, 


Upon this occaſion let me not forget to take 
proper notice of two very modern and diſtmguiſhed 
French writers, M. Pothier and M. Emerigon. The 
former of theſe has written admirable diſſertations 
upon every ſpecies of expreſs and implied contracts, 
and amongſt the reſt upon that of inſurance ; he 
has conſidered his various ſubjects with ſo much 
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clearneſs, and perſpicuity, and has produced ſo 
many appoſite examples in ſupport of the poſitions 
he advances, that they greatly contribute to the 
advancement of the knowledge of this branch of 
juriſprudence. His ſtyle is at the ſame time manly, 
neat, and claſſical ; and well ſuited to didactic dif. 
courſes. | 


M. Emerigon has, in his work, confined himſelf 
to the conſideration of marine inſurances, and to 
the contract of bottomry only. This being the 
caſe, he has gone into thoſe ſubjects much more 


at length than any former French writer; and has 


with infinite labour, unwearied ſtudy and reflection, 
collected the deciſions and authorities, applicable to 
the purpoſe of his work, This learned foreigner, 
I underſtand, holds a diſtinguiſhed rank among 
the advocates of his own country : and his treatiſe 
upon infurances will by no means diminiſh his 
fame. - ns 


We have ſeen, that the naval reputation of the 
Engliſh was arrived at great height in the twelfth 
century, for the laws of Oleron, of the merits of 
which much has been ſaid, were at that time com- 
pied by an Engliſh monarch, and received here as 
the regulator of naval affairs. The progreſs ol 
commerce, however, in this country, was not an- 
ſwerable to ſo auſpicious a beginning; for in the 
reign of Edward the Third, upwards of a century 
afterwards, commerce and induſtry were at a very 
low ebb. That monarch itruck with the flouriſhing 
ſtate of the Northern provinces, which have been 
already deſcribed, and perceiving the true cauſe of 

their 
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their proſperity, endeavoured to excite a ſpirit of in- 
duſtry among his ſubjects, who ſeemed to be blind to 
the advantages of the ſituation, and ignorant of 
thoſe ſources, from which they might derive wealth 
and opulence. So far were they lulled by igno- 
rance and indolence, that they did not even at- 
tempt thoſe manufactures, the materials of which 
they themſelves ſupplied to foreigners. Notwith- 
ſtanding the endeavours of Edward, and the many 


1 viſe eſtabliſhments propoſed and encouraged by 


him, it was not till the reign of Elizabeth, that the 
Enzliſh began to diſcover their true intereſts, and 


1 the arts by which they were to obtain that pre- 
eminence and rank, which they now hold among 


commercial nations. This flow progreſs of com- 


merce in this country may be accounted for on va- 


rious grounds. During the Saxon heptarchy, Eng- 


| land was ſplit into many kingdoms, perpetually 


at variance with each other; it was expoſed to the 
fierce incurſions of the Northern pirates; it was 


| ſunk in barbarity and ignorance; and conſequently 


Was in no condition to cultivate commerce, or to 


| purſue any ſyſtem of wiſe or uſeful policy. To 


this ſucceeded the Norman conqueſt, and all the 
conſequences of a feudal government, military in 
its nature, hoſtile to commerce, and the arts and 
refinements of a liberal and civilized people. Scarce 
had the nation recovered from the ſhock occaſioned 


| by this revolution, when it was engaged in ſup- 


porting its monarch's pretenfions to the French 
crown, and it long continued to waſte its vigour 
and wealth in wild endeavours to conquer that 
country, To this we may add the deſtructive civil 


Vars between the houſes of Tort and Lancaſter, 


which 
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TN TTRODUCTION:- 
which long deluged the kingdom with blood ; and 


to which a period was at laſt happily put by the 


union of their ſeveral titles to the crown, in the 
perſon of Henry the Eighth. The reformation then 
took place under that monarch, and it was not till 
the reign of Elizabeth, that the feuds and diſſen. 
fions which ſuch an important event was likely to 
occaſion, began to ſubſide, During her long reign, 
and her wiſe and prudent adminiſtration of gover. 
ment, commerce began to rear its head, and tound 
ſhelter and protection from the managers of public 
affairs. From this ſhort ſketch, it is not much to 
be wondered at, that Eng/and was one of the laſt 
nations of Europe, which availed herſelf of her great 
commercial advantages: but ſhe has ſince made 
ample amends for her long continued indolence and 


inactivity, by the amazing extent of her commerce, 


x Anderſon's 


Hiſt. of Com. 


Vide the Ap- 
pendix, No. 1. 


and the wiſe laws and regulations to be found in 
her ſyſtem of maritime juriſprudence, 


While commerce continued in this weak and 
languid ſtate, it cannot be ſuppoſed that inſurances, 
which ſpring from commerce, were at all encou- 
raged or underſtood. It is true, the Lombards came 
into England in the 13th century, and it is univer- 
ſally agreed, that whatever may have been the ori: 
gin of inſurances, they were introduced into Eng- 
land by that active and induſtrious people. This 
idea is countenanced and confirmed by the clauſe to 
this day inſerted in all policies of inſurance “ that 
this writing or policy of aſſurance ſhall be of as 
“much force and effect as any writing heretofore 
ee made in Lombard. Street, &c.“ the place where 


theſe Italians are known to have taken up their re- 
ſidence, 
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ſidence, and carried on their trade. The pream. 
ble to the ſtatute of Queen Elizabeth, which will 
be preſently mentioned, ſpeaks of inſurances, as 
having exiſted time out of mind in this kingdom. 


X\114 


Be this as it may, it is certain that prior to the 


reign of that princeſs very few inſurances had been 


effected: or, if effected, no queſtion had ever ariſen 


upon them in any of the ſuperior courts, So little 


were the judges acquainted with the nature of the 


contract, that ſo late as the 30 and 3 iſt of Elixza- 
beth's reign, it became a queſtion where an action 
upon a policy of inſurance ſhould be tried, the po- 
licy having been eftected in London, and the ſhip de- 
tained in the river Soane in France, The policy 
was on a ſhip from Melcombe Regis, in the county 
of Dorſet, to Abbeville in France. The plaintiff de- 
clared, that the ſhip, in ſailing towards Abbeville, to 
it, in the river of Soane, was arreſted by the king 
of France. The parties came to iſſue upon the 
queſtion, whether the ſhip was ſo arreſted or not: 
and it was tried before Lord Chief Juſtice Mray, 
in the city of London; and a verdict was found for 
he plaintiff, In arreſt of judgment it was moved, 
chat this iſſue ariſing merely from a place out of the 


realm, could not be tried in London. But it was re- 


lolved by the court, that this iſſue ſhould be tried 


| vhere the action was in this cafe brought; for the 


promiſe which is the ground and foundation of the 
action, was made in London; and the arreſt now in 
ilue, is not the ground of the action, which is 
founded on the afumpfit, and the arreſt is the breach 
vt the Mumgſit. 


6 Coke Rep. 
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This is the moſt ancient caſe I have been able to 
find upon the ſubject of inſurances ;. and I thorght 
proper to inſert it here, as the beſt proof, that, prior 
to the reign of Elizabeth, this contract could have 
been very little, if at all known. We have ſeen, 
however, that under Elizabeth, the genius of Ep. 
Zend began to diſplay itſelf : about which time alſo, 
the legiſlature began to think the regulation of 
matters of afſurance, an object well worthy their 
moſt ſerious attention; and it cannot but afford us 
much pleaſure to find, that even in that early age, 
the true principles, upon which this ſpecies of con. 


tract is founded, and upon which it ought to be 


protected and encouraged in a commercial nation, 
were clearly and fully underſtood. In the pream- 
ble to an act of parliament, paſſed in the 43d year 
of the reign of Queen Elizabeth, concerning mat- 
ters of aſſurance uſcd amongſt merchants, the 
ſenſe of the legiſlature upon the ſubje& is ex- 
prefled with clearneſs and perſpicuity. After re- 
citing that it has ever been the policy of this nation 
to encourage trade, and that policies of aſſurance 
have exiſted time out of mind, it goes on to ſtate 


the advantages to be derived from their encourage- 


ment in a commercial nation.“ By means of 
& which policies of aſſurance, it cometh to pals 
“ upon the loſs or periſhing of any ſhip, there 
&« followeth not the undoing of any man, but the 
c loſs lighteth rather eaſily upon many, than heavy 
ec upon few, and rather upon them that adventure 
& not, than upon thoſe who do adventure, where. 


„ by all merchants, eſpecially thoſe of the younget 
% ſort, are allured io venture more willingly, and 


« more freely.“ 


The 
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The purpoſe of that ſtatute was, to erect a par- 


ZZ ticular court for the trial of cauſes, relative to 


policies of inſurance, in a ſummary way; and to 


that end the ſtatute ordained, that a commiſſion 
© ould iſſue yearly, directed to the Judge of the 
= Admiralty, the Recorder of London, two doctors 
of the civil law, two common lawyers, and eight 
merchants, empowering any five of them to hear 
and determine all ſuch cauſes, arifing in London; 
and it alfo gave an appeal from their deciſion, by 


way of bill, to the court of Chancery. But this 


© ſtatute not entirely anſwering the intention of the 
E legiſlature, ſome further regulations were made by 
E a ſubſequent ſtatute : ſuch as the reduction of the 13 and 14 
number neceſſary to conſtitute a quorum. I for- 


Carc'3. oo 


| , 3 3 
bear entering at length into this matter, the court 


erected by theſe ſtatutes being now entirely diſuſed. 

The reaſons of this may be collected from ſome few 
deciſions in our reporters: but one appears on the 

face of the ſtatute itſelf; namely, that its juriſ- 
diction was not ſufficiently extenſive, being con- 

fined to fuch cauſes only as aro/e in London. 


» 


By a caſe reported in Style we find, that a pro- Bendir v. 


hibition iſſued to the court of Policies of Inſurance, Oye, Style, 


l 0 5 . 166. 
to prevent it from proceeding in a caſe of inſurance 


upon a life, the Court of King's Bench being of 
opinion, that the ſtatute only meant to give the 
court below cognizance of ſuch contracts only as 
related to merchandize, 


In another caſe it ſeemed to be the opinion of the Dalbie v. 
Court of King's Bench, that the juriſdiction of en 


; ou © 1 Showery 
this newly exeed court did not extend to ſuits 396. 


brought 


INTRA UGDVUCTION,. = xls 


— — 8 1 "OY 

2 — — — —— — — — —— — —— — — — _ 
IR — — — = ——— = ax ..... SA I ISS OG: a. 4 Be — — 5 * 
* 2 . - a amend Nn _. 


Mr — 
n = 
5 7 


we, 


— ͤ wg emer er ep re goes 


— — 
Se n _ 


Alvi 


Came v. a 
Moy, 2 Si- 
derfin, 121. 


Lex Merc. 
Red. 4th 
edit. p. 292: 


INTRODUCTION: 


brought by the aſſurer againſt the aſſured ; but only 
to ſuch as were proſecuted by the latter againſt the 
former: It is true, in Sir Bartholomew Showers 
note of the caſe; no deciſion appears to have been 
made; but a rule to ſhew cauſe why a prohibition 
ſhould not iſſue, was obtained; and no notice is 
afterwards taker of it, although the learned re- 
porter was himſelf the counſel in the cauſe, who 
had obtained the original rule: 


But a caſe teported in Siderfin, ſeems to have 
ſtruck a more ſevere blow at the exiſtence of this 
court than any of thoſe caſes I have mentioned; 
for it was there held; that it was ho bar to an 
action upon a Policy of Inſſtrance at the common 
law to ſay, that the plaintiff had ſued the defendant 


for the ſame cauſe in the court erected by the 


ſtatute of Elizabeth, and that his ſuit was there 
diſmiſſed. 


Theſe cauſes co-operating, together probably 
with ſome inſtances of partiality in the judges, this 
court tell into diſuſe, no commiſſion having iſſued 
for many years ; but inſurance cauſes are now 
decided, like all other queſtions of property, and 
by that mode of trial moſt agreeable to the nature 
of our conſtitution, by a trial in a court of com- 
mon law. | | 


It has been much the faſhion of late years to 
inſiſt upon the advantages which the trading 
part of the nation would derive from the eſtabliſh- 
ment of ſome equitable and amicable judicatory 
for the trial of all diſputed points in matters of in- 

ſurance. 
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WT firance. This is only another proof of the weak 
S neſs and fallibility of the human mind, which is 
5 never ſatisfied with the enjoyments within its reach, 
however excellent they may be; but pants after 
E thoſe of foreign growth. Thus, a people, who 
are poſſeſſed of a ſpecies of trial, the beſt calcu- 
& lated for the diſcovery of truth, and the advance- 
Y ment of juſtice, and which has excited the ad- 
miration of the world, are deſirous of parting 
© with ſuch an advantage for a mode of trial, which 
zs very unſatis factory. 


The court erected by the ſtatute of Elizabeth, 


and which has now fallen into diſuſe, is perhaps one 
of the ſtrongeſt arguments, that can be adduced 
to prove, that ſuch a judicature is not congenial to 
| the ſpirit and difpoſition of Britons, nor well 
| adapted for the purpoſes of its inſtitution. It is 
| univerſally agreed by all writers upon juriſpru- 


dence, that nothing tends ſo much to the elucida- 
tion of truth, and the detection of fraud, as the 
open viva voce examination of witneſſes, in the 


| preſence of all mankind; before judges, who 


from their knowledge of books and men, acquired 
by long ſtudy and experience, are well qualified 


| to diſcriminate and decide between right and 


wrong; and before twelve upright citizens, wha 
hare an opportunity of obſerving the appearance, 
countenance, inclination, and deportment of 
thoſe, who are thus examined upon oath. Beſides 
the ſubjects of thoſe ſtates, which have eſtabliſhed 
theſe equitable tribunals, ſenſible of the ſuperior 
advantages of the Exgliſh inſtitution, feeling that 
u great mercantile queſtions, the greateſt atten- 

tion 
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tion is paid to the eternal and immutable prin- 
ciples of reaſon, and that all men, whether natives 
or foreigners, here meet with an equal meaſure in 
the adminiſtration of juſtice, fly to this country 
to make their contracts of inſurance, that in caſe 
of a diſpute, they may have the benefit of its laws, 
Did it fall within the compaſs of this enquiry, ! 
could relate many caſes, of the truth of which! 
have not the ſmalleſt reaſon to doubt, which would 
ſerve to ſhew the idea entertained by foreigners of 
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our mercantile juriſprudence, and the high repute | 
and eſtimation in which our judges are juſtly held 
by the European nations. 0 
But though the court of Policies of Aſſurance . 
has been long diſuſed; though it is near a century 
ſince queſtions of this nature became chiefly the 
ſubje& of common law juriſdiction ; yet, I am fure 
I rather go beyond bounds, if I affert that in all our fi 
reporters from the reign of Queen Elizabeth, to the ut 
year 1756, when Lord Mansfield became Chief in 
Juſtice of the King's Bench, there are 60 caſe Ut 
upon matters of inſurance. Even thoſe cafes, which or 
are reported, are ſuch looſe notes, moſtly of trials bo 
at M/ Prius, containing a ſhort opinion of a ſingle if 
judge, and very often no opinion at all, but merely en 
a general verdict, that little information can be de 
collected upon the ſubject. From hence it mult tat 
neceſlarily follow, that as there have been but few a { 
poſitive regulations upon inſurances, the prin- Ting 
ciples, on which they were founded, could never nh 


have been widely diffuſed, nor very generally ta; 
known, 5 a cert 


This 
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This was owing to ſome defects, which were diſco- 
verable in the proceedings in our courts, and in the 
delays and expences which ſuitors experienced ; ſo 
that they rather choſe to ſubmit to their firſt loſs, 
than be harraſſed by the delays of the law, or be at 
the expence of trying a queſtion, of which the de- 
ciſion might perhaps be of leſs moment to the indi- 
vidual than to the public. Theſe defects were ſo 
glaring, that it was one of the firſt acts of Lord 
Mansfela*'s adminiſtration to apply a remedy ; and 
his labours have been happily attended with ſuch 
ſucceſs, that they have been of eſſential ſervice to 
the nation in general, conſidered in a commercial 
light, and have excited the applauſe and approba- 
tion of Europe. 


Before the time of this venerable judge, the legal 


proceedings, even on contracts of inſurance, were 


ſubject to great vexations and oppreſſions. If the 
underwriters refuſed payment, it was uſual for the 
inſured to bring a ſeparate action againſt each of the 
underwriters on the policy, and to proceed to trial 
on all. The multiplicity of trials was oppreſſive 
boch to the inſurers and inſured: and the inſurers, 
if they had any real point to try, were put to an 
enormous expence, before they could obtain any 
deciſion of the queſtion which they wiſhed to agi- 
tate, Some underwriters, who thought they had 
a ſound defence, and who were deſirous of avoid- 
ing unneceſſary coſts or delay to themſelves or the 
inſured, applied to the court of King's Bench to 


ny the proceedings in all the actions but one, un- 


dertaking to pay the amount of their ſubſcriptions 
| —_ 
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with coſts, if the plaintiff ſhould ſucceed in the 
cauſe which was tried; and offering to admit on 
their part every thing, which might bring the true 
merits of the caſe before the court and jury. Res. 


ſonable as this offer was, the plaintiff, either from (Mt 1 
perverſeneſs of diſpoſition, or the illiberality and ! 
cunning of his adviſers, refuſed his conſent to the i 
application. The court did not think themſelves * 
warranted to make ſuch a rule without his conſent; ME f 


but Mr. Juſtice Deniſon intimated that if the plain. 
tiff perſiſted, againſt his own intereſt, in his right to II 
try all the cauſes, the court had the power of 
granting imparlances in all but one, till there was 
an opportunity of trying that one action. Lord 
Mansficld then ſtated the great advantages reſulting i vt 


to each party by conſenting to the application * 
which was made; and added, that if the plaintiff rul 

conſented to ſuch a rule, the defendant ſhould un- 
dertake not to file any bill in equity for delay, not £0 
to bring a writ of error (a), and ſhould produce wh 
all books and papers, that were material to the ane 
point in iſſue. This rule was afterwards conſented law 
to by the plaintiff, and was found ſo beneficial to 3 
acts 


all parties, that it is now grown into general ule; 
and is called The Conſolidation Rule. Thus on verd 
the one hand, defendants may have queſtions 
real importance tried at a ſmall expence; and 
plaintiffs are not delayed in their ſuits by 
thoſe arts, which have too frequently been reſorted 


(a) The Court of Common Pleas were unanimouſly of opinion, 
after conſideration, that a defendant who had entered into the con- 
ſolidation rule, could not bring a writ of error at all, althoug) 
there be manifeſt error upon the record. Camden v. Edie, 1 H. 


Blac. Rep. 21. 
co 
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to, in order to evade the payment of a juſt 
demand. | 


In former times, the whole of the caſe was left 


generally to the jury, without any minute ſtatement 


from the bench of the principles of law, on which 
inſurances were eſtabliſhed; and as the verdicts 


E were general, it is almoſt impoſſible to determine 
from the reports we now ſee, upon what grounds 


the caſe was decided. Nay, even if a doubt aroſe 


| in point of law, and a caſe was reſerved upon that 
doubt, it was afterwards argued in private at the 
| chambers of the judge who tried the cauſe, and by 


his ſingle deciſion the parties were bound. Thus, 


| whatever his opinion might be, it never was pro- 
| mulgated to the world; and could never be the 
| rule of deciſion in any future caſe. 


| Lord Mansfield introduced a different mode of 
| proceeding ; for in his ſtatement of the caſe to the 


jury, he enlarged upon the rules and principles of 
law, as applicable to that caſe ; and left it to them 
to make the application of thoſe principles to the 
acts in evidence before them. So that if a general 
verdict were given, the grounds, on which the jury 
proceeded, might be more eaſily aſcertained. Be- 
lides, if any real difficulty occurred in point of law, 
lis Lordſhip adviſed the counſel to conſent to a 
ſpecial caſe. In a ſpecial caſe, the facts are either 
admitted by the parties, or if they are diſputed, are 
proved; and then the judge takes the opinion of the 
jury upon thoſe facts, reſerving the queſtion of law 
to be agitated elſewhere. Theſe caſes are afterwards 
moued, not before the judge in private, but in open 
i d 2 court 
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court before all the judges of the bench from which 
the record comes. Thus nice and important quei. 
ſtions are now not haſtily and unadviſedly decided; 
but the parties have their caſe ſeriouſly conſidered 
and debated by the whole court; the deciſion be. 
comes fiotorious to the world; it is recorded for 
a precedent of law ariſing from the faQs found, 
and ſerves as & rule to guide the opinions of future 
Judges: 


It had alſo been the cuſtom, when caſes were te- 
ſerved, to leave it to the counſel on both ſides to 
draw them up at their leiſure. This introduced con- 
ſiderable delays; for every fact became again a ſub- 
ject of diſpute ; and frequently from the hurry of 


buſineſs and other avocations of the counſel, the at 
caſe was neg lected for à conſiderable time, before it 
was ready for the inſpection of the court. 
oy | fuc 
Now, whenever a caſe is reſerved, the judge hin. cite 
ſelf dictates to the clerk of the court the fa: reſ 
which ought to be ſtated, and the queſtion upon con 
which the opinion of the court is required: and in oft 
addition to this, Lord Mansfield, whoſe rules ar juri 
now the ſubject of our enquiry, ordered, that al the 
caſes ſo reſerved muſt be ſet down for argument four 
within the firſt four days of the term following ti: WI io pe 
trial; otherwiſe the judgment muſt be entered 2. follo 
cording to the finding of the jury. tem 
amor 
One additional improvement in the proceeding taye 
remains to be mentioned. Before Lord Mansfeld on th 


time, it was almoſt a matter of courſe not to decid: aud! 


any cafe, without hearing two arguments upon 1 
bu 
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but in the very firſt cauſe, which is reported of his Raynard v. 


Lordſhip's deciſions, he expreſſed himſelf to this ef- 
fe : © Where we have no doubt, we ought not to 
ec put the parties to the delay and expence of a far- 
« ther argument, nor leave other perſons, who may 
be intereſted in the determination of a point of 


« a general nature, unneceſſarily under the anxiety of 


« ſuſpence.” When we add to theſe wiſe regulations 
the conſideration. that Lord Mansfield, during his 


long adminiſtration of juſtice, has given up a great 


part of his time, and has employed his talents in 
the elucidation of thoſe points, which tend to fix 


the ſyſtem of mercantile juriſprudence upon the 


ſureſt grounds, we need not wonder that that 
part of it, which relates to marine inſurances, hag 
attained to its preſent ſtate of perfection. 


A complete ſyſtem of juriſprudence cannot be 
ſuddenly erected: but there is rather matter to ex- 
cite our wonder that ſo much has been done in this 


| reſpe&t within the laſt 30 years, than ground to 


complain that little has been effected. It is the boaſt 
ot this age, that in it the great foundations of marine 
juriſprudence have been laid, by clearly developing 
the principles on which policies of inſurance are 
tounded, and by happily applying thoſe principles 
{0 particular caſes. It will be the buſineſs of the 
following work, which profeſſes to lay down a ſyſ- 
tem of the law as it now ſtands, to point out, 
amongſt other things, the improvements which 
have been made by the legiſlature from time to time 
on the ſyſtem of inſurances, by many wiſe ſtatutes 
aud falutary reſtrictions; and to prove, that the 

| d3 | learned; 


haſe, 
1 Burrow 5 
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learned judges of the courts both of law and equity, 
by their liberal and equitable conſtructions of thoſe 
ſtatutes, and by adopting the true principles of 
commerce in their deciſion of the many intricate 
caſes, which have been brought before them, have 
added another pillar to that beautiful ſtructure of 
rational juriſprudence, which has deſervedly ac- 
quired the admiration of mankind. 


CHAPTRE Tuz F 
OF THE POLICY, 


OLICY is the name given to the inſtrument, by 
which the contract of indemnity is effected between 
the inſurer and inſured ; and it is not, like moſt contracts, 
ſigned by both parties, but only by the inſurer, who on 
that account, it is ſuppoſed, is denominated an under. 
writer. Notwithſtanding this, there are certain condi- 


Q HA P. 


tions, of which we ſhall hereafter have occaſion to ſpeak, 


to be performed as well by the perſon not ſubſcribing, as 
by the underwriter, otherwiſe the policy will be void. Of 
policies there ſeem to be two kinds, valued and open poli- 
cies; and the only difference between them is this, that in 
the former, goods or property inſured are valued at prime 
coſt at the time of effecting the policy; in the latter, the 
value is not mentioned: that in the caſe of an open policy, 
the real value muſt be proved; in a valued policy it 7s 
agreed, and is juſt as if the parties had admitted it at the trial. 


Although policies of aſſurance are not to be ranked with 
ſpecialty contracts, not being under ſeal, yet they have al- 
ways been held as ſacred agreements, and of the firſt cre- 
dit: ſo much ſo, that when once they are underwritten, 
they can never be altered by any authority whatever ; be- 
cauſe it would open a door to an infinite variety of frauds, 
and introduce uncertainty into a ſpecies of contract, of 
which certainty and preciſion are the moſt eſſential requiſites. 


In a caſe before Lord Chancellor Hardwicke, this doc- 
trine was admitted in its full extent. The plaintiff had in- 
ſured a ſhip at and from London to Oſend, from thence to 
Retterdam, from thence to the Canaries, warranted an 22 
tend ſhip, which ſhip was afterwards taken. The bill was 
brought to have the policy rectiſied, for that the intention 
of the parties was miſtaken therein, which was, that the 
warranty was too general, and that the voyage ſhould have 
been ſtated to take place from O/end only, and not from 
Lindin, The evidence in this caſes was the depoſition of 
Hauer, the agent for the company ; who depoſed, that the 

d 4 plaintiff 
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OF THE POLICY. 
plaintiff applied to him to inſure the ſhip, and that he be, 


lieved the plaintiff told him, ſhe was, or had been an 


Engliſh ſhip, and might ſay ſomething concerning the man. 
ner or intent of making her an 72 ſhip; but that his 
anſwer Was, that he would not enter into the manner, but 
that if the plaintiff would warrant her to be an Oftend 
ſhip, he would inſure ; ; and that on thoſe terms, and no 
other, the agreement was made. There was the evidence 
of another perſon, who varied from Knox ; 3 1a, addition to 
which it was ſaid, there was the evidence ariſing from 
circumſtances, for that it was impoſſible for the plaintiff to 
intend to inſure her as an Oftend ſhip, ſhe being then in 
London, and could not be an Oftend ſhip without going to 
Oſiend; for which proof was read that it was necellary ſhe 
ſhould be regiſtered, 


Lord Chancellor.— c The firſt queſtion 1 is, whether it ſuſh- 
ciently appears to the court, that this policy, which i IS 2 
contract in writing, has been framed contrary to the intent 
and real agreement. It is certain, that to come at that 
there ought to be the ſtrongeſt proof poſſible, for the 
agreement is twice reduced into writing in the ſame words, 
and muſt have the ſame conſttuction: and yet the plaintilf 
feeks, contrary to both theſe, to vary them, and that in a 
caſe, where his witneſſes vary from each other, The ſingle 
depoſition, upon which it depends, is very uncertain ; and 
imports, that they relied on the plaintiff's warranty, leav- 
ing the tranſaction relating to the manner of making her ay 
Oftend ſhip entirely to himſelf. - His Lordſhip, therefore, 


as there was no evidence to vary the contract from the writ- 


ten words, ordered the bill to be diſmiſſed,” 


At the ſame time it muſt be obſerved, that caſes fre- 
quently may, and do exiſt, in which a policy, upon proper 
evidence, may be altered, without any violation of the 
principles above laid down, and which has been often done 
by the courts both of law and equity; for let it be remem- 
bered once for all, that in queſtions of inſurance, which is 
a contract founded upon broad equitable principles, cours 
of common law are bound by the ſame rules of deci don 28 


courts of equity. A ſigning. policies are likewiſe fre- 


quent) 


— 
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quently altered by conſent of the parties, and ſuch policies 


3 are good, agreeably to the maxim, conſenſus tollit errorem. 


3 
CHAP. 
1 


An inſtance of the former kind of alteration of a policy Motteux v. the 


5 occurs in the chancellorſhip of Lord Hardwicke, to whoſe 


decifion we laſt referred. The inſurance was upon the 


chip five hundred pounds, and the policy ſtated, that the 


adventure was to commence immediately from the departure 
of the ſhip from Fort St. George to Lenden. The bill was 


- brought by the plaintiff, ſuggeſting that the owner had 
employed a Mr. falhead to inſure the ſhip with the de- 


fendants, to commence from her arrival at Fort St. George ; 
that a label, agreeable to thoſe inſtructions, with all the 
particulars of the agreement, had been entered in a book, 


and ſubſcribed by Halhead, and two of the directors of the 


company ; that by a miſtake the policy was made out dif- 
ferent from the label; that the ſhip being loſt in the Bay or 


| Bengal, after her arrival at Fort Saint George, but before 


her departure for England, the company refuſe to pay; 
upon theſe ſuggeſtions, the plaintiff prayed that the miſ- 


take might be rectified, and that the company might be 


ordered to pay five hundred pounds with intereſt. 


His Lordſhip was of opinion, that the label was a me- 
morandum of the agreement, in which the material parts 
of the policy were inſerted; that although the policy was 
ambiguous, the label made it clear; and as it was only a 
miſtake of the clerk, it ought to be rectified according to 
the label. | 


In an action upon a policy of inſurance, and non afſumpſit 
pleaded, the facts were, that S/ubbs, a broker, had inſtruc- 
tions to procure an inſurance on goods on board the Mary 
Galley, of Saint Chriſtophers, Captain A. Hill, commander: 
that Stubbs, in writing the policy, by miſtake, made the 
inſurance on the Mary, Captain Haſſewood, commander, 
which was ſubſcribed by the defendant : that the Mary 
Galley was loſt, and then Stubbs applied to the inſurers to 
conſent to alter the policy, to which they agreed. It was 
urged, that on account of the alteration, the defendant 
hould have an increaſe of premium, the ſhip Mary being 
outer than the Mary Galley. But Holt, chief juſtice, 

ruled, 


Gov. and Comp. 
of the London 
Aſſurance. 


1 Atkyns 545, 


Bates v. Grab- 
ham. 


Salk. 444. 
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C H A P. ruled, that the action well lay upon the en and that the 
I. . ; miſtake might be ſet right. | 

A policy of inſurance, when effected, becomes the pro. 

is perty of the inſured: and if it be wrongfully withheld, 

p either by the broker employed by him to effect it, or by 

any other perſon to whoſe hands it may happen to come, 


15 * 
WG 
4 * 


he may maintain an action of trover for it, as well as for th 
any other ſpecies of property. | | ſo 
7 \ 
Harding v. Thus an action of trover was brought againſt the de. be 
Cart d . . 
e mfg fendants for two policies of inſurance. The defendants = 
Guildhall, were brokers, who had written to the plaintiff, the maſter ſec 
Eaſter Vacation, 2 
1781. of a veſſel, that they had got two policies effected; the me 


one on account of the plaintiff's cloaths and wages, the 

other on account of the owners, and that the underwriter 

was Mr. Newnham. A loſs having happened, the defend. 

' ants produced a policy, underwritten by one F. S. only 
inſuring the ſhip, in which the plaintiff had no intereſt, 

Lord Mansfield. —“ I ſhall conſider the defendants as the 

actual inſurers, and therefore the plaintiff muſt prove his 

intereſt and lofs. The defence ſet up was, that the letter 

» above ſtated in evidence was written by the defendant's 

f | clerk through miſtake; and it was ſaid, that trover could not 

be maintained for that which never exiſted: but his Lordſhip 

would not ſuffer the defendants now to contradict their own 

repreſentation ; and the plaintiff accordingly had a verdict 


1 


« 
to the amount of his intereſt, the premium being dedutted.” . g 
It is material to obſerve, that policies of inſurance, « ſy 
though called written inſtruments, are, for the convenience 6. wl 
of trade, and the diſpatch of buſineſs, generally printed, 6 
- leaving blanks for the inſertion of names and all other re- « tra 
quiſites. This being the caſe, it is frequently neceſſary to mai 
inſert written clauſes, in order to expreſs the meaning of of: 
the parties to the contract, which, from ſome particular « tra 
13 J circumſtances, the printed form may not ſufficiently ex- « Jon 
plain. Theſe written clauſes and conditions, thus inſerted, « 2nd 
are to be conſidered as the real contract; the court will to e 
look to them to find out the intention of the parties, and © reftr 
will conſequently ſuffer ſuch conditions to controul the « for. 
printed words in policics of inſurance. ; gain 


7 Having 


8 of a policy are. 


— 
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be proper to conſider this ſubje& in a threefold point of 
view : Firſt, what perſons may be inſurers; Secondly, 
what things may be inſured ; Thirdly, what the requiſites 


1ſt. What perſons may be inſurers. ' It ſhould ſeem, 
that by the common law and uſage of merchants, any per- 
ſon whatever might be an inſurer, however unable he might 
be, from poverty to make up the loſſes inſured againſt, 
provided the merchant was weak enough to truſt to ſuch a 
ſecurity. In proceſs of time, however, there were ſo 
many who made a ſhew of great wealth, in order to de- 
ceive the honeſt and unſuſpicious trader out of his pre- 


E mums, and who were in inſolvent circumſtances, that it 


became an object of national concern, and parliamentary 
interference. The miſchiefs then exiſting in this branch of 


| trade, and the dangerous conſequences thence ariſing to the 


intereſt of the country, are to be collected from the pream- 
ble of the ſtatute, which paſſed in the reign of George the 


| Firſt, to remedy theſe evils, and which has in ſome, though 


not in any great degree, reſtrained the rule of the common 
law as to the unlimited right any man or body of men had 
to become inſurers. 4 Whereas it has been found by expe- 
* rience, that many particular perſons, after they have re- 
« ceived large premiums or conſideration monies for or 


towards the inſuring of ſhips, goods, and merchandizes at 


« ſea, have become bankrupts, or otherwiſe failed in an- 
* ſwering or complying with their policies of aſſurance, 
whereby they were particularly engaged to make good, 
* or contribute towards the loſſes which merchants and 
* traders have ſuſtained, to the ruin and impoveriſhment of 
* many merchants and traders, and to the diſcouragement 
of adventurers at ſea, and to the great diminution of the 
trade, wealth, ſtrength, and publick revenues of the king- 


AB dom: And whereas it is conceived, that if two ſeveral 


and diſtinct corporations, with a competent joint ſtock 
*to each of them belonging, and under proper conditions, 
* reſtrictions, and regulations, were erected and eſtabliſhed 
* for aſſurance of ſhips, goods, or merchandizes at ſea, or 


doing to ſea, (excluſive of all or any other corporations 


: | : cc or 


=_ Having premiſed thus much of policies in general, it may C H A P. 


3 


6 Geo. I. c. 


CE 


18. 


6 


0 = P. „ or bodies politick already created, or hereafter to be 


8 Geo. I. E. 15. 
. 5. 

11 Geo, I. c. 30. 
ſ. 43. 


Vide Poſt, c. 2c. 


' 
See. 12. 
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created, and likewiſe excluſive of ſuch ſocieties or part. 
„ nerſhips as now are, or may hereafter be entered into for 


« that purpoſe), ſeveral merchants or traders, who adven- 
« ture their eſtates, or part of their eſtates, in ſuch ſhips, 
* goods, and merchandizes, at ſea, or going to fea, (eſpe. 


« cially in remote or hazardous voyages), would think it 
much ſafer for them to depend upon the policies or al- 
« ſurances of either of thoſe two corporations, ſo to be 
« erected and eſtabliſhed, than on the policies or aſſurances 
<« of private or particular perſons.” The ſtatute then goes 
on to authorize his majeſty to grant charters to two diſtin 
companies or corporations, for the inſurance of ſhips, 
goods, and merchandizes, at ſea, or going to ſea, and for 
lending money on bottomree. The ſtatute alſo enacts that 
the corporations may purchaſe lands to the amount of one 
thouſand pounds per annum, may have a common ſeal, and 
may be capable to ſue and be ſued at law; that each cor- 


poration ſhall provide a ſufficient ſtock of ready money to 


ſatisfy and diſcharge all juſt demands, ariſing upon their po- 
lices of inſurance ; and in caſe of refuſal, the parties inſured 
may bring their action againſt the corporation, and ſhall 
recover double damages and coſts. This clauſe however, 
giving double damages, was afterwards thought by the 


' legiſlature to be hard and oppreſſive ; and therefore, by 4 


clauſe in a ſubſequent ſtatute, theſe corporations were al- 
lowed to plead the general iſſue to any action brought 
againſt them ; and the jury, in eſtimating the damages, as 
well with reſpect to them as any other perſons, were leſt 
to their own diſcretion, 


After ſeveral other clauſes for the internal regulation of 
theſe corporations, the ſtatute of the ſixth of Geo. the Fil 
goes on to prohibit any other ſociety or partnerſhip whatſo- 
ever from making inſurances, or lending money on bottom- 
ree. And be it enacted, that from and after the grant- 
« ing or making the ſaid charters or indentures for ered: 
„ ing the two corporations before mentioned, and paſſing 
« the fame under the great ſeal, for and during the contir 
« nuance of the ſaid corporations reſpectively, or either a 


them, all other corporations or bodies. politick, be- 
| | | | « fore | 


t fore this time erected or eſtabliſhed, or hereafter to be C H A P. 
erected or eſtabliſhed, whether ſuch corporations or bo- * 
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dies politick, or any of them, be ſole or aggregate, and 
all ſuch ſocieties and partnerſhips as now are, or here- 
after ſhall or may be, entered into by any perſon or per- 
ſons, for aſſuring ſhips or merchandizes at ſea, or for 
lending money on bottomree, ſhall, by force and virtue 
of this act, be reſtrained from granting, ſigning, or un- 
derwriting any policy of aſſurance, or making any con- 
tracts ſor aſſurance of or upon any ſhip or ſhips, goods, 


or merchandizes, at ſea, or going to ſea, and for lending 


any monies by way of bottomree as aforeſaid: and if 
any corporation or body politick, or perſons acting in 
ſuch ſociety or partnerſhip (other than the two corpo- 
rations intended to be eſtabliſhed by this act, or one of 
them) ſhall preſume to grant, ſign, or underwrite, after 
the twenty-fourth day of June 1720, any ſuch policy 
or policies, or make any ſuch contract or contracts for 
aſſurance of or upon any ſhip or ſhips, goods or mer- 
chandizes, at ſea or going to ſea, or take or agree to 
take any premium or other reward for ſuch policy or 
policies, every ſuch policy and policies of aſſurance of 
or upon any ſuch ſhip or ſhips, goods or merchandizes, 
ſhall be zp/s fatto void, and all and every ſuch ſum or 
ſums ſo ſigned and underwiitten in ſuch policy or poli- 
cies ſhall be forfeited, and ſhall and may be recovered, 
one half to the uſe of his majeſty, the other to that of 
the informer, by action: and if any corporation or bo- 
dies politick, or perſons acting in ſuch ſociety or part- 
nerſhip, other than the two corporations intended to be 
erected by this act, or one of them, ſhall preſume to 
lend, or agree to lend, or advance, by themſelves or 
any others on their behalf, after the ſaid twenty-fourth 
day of Zune 1720, any money by way of bottomree 
contrary to this at, the bond or other ſecurity for the 
lame ſhall be %% facto void, and ſuch agreement ſhall be 
adjudged to be an uſurious contract, and the offenders 
therein ſhall ſuffer as in caſes of uſury : nevertheleſs it 
is intended and hereby declared, that any private or par- 
ticular perſon or perſons ſhall be at liberty to write c: 
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Jullivan v. 
Greaves. 
Sittings after 
Eaſter 1789. 


Mitchell and 
others, aſſignees 
of Robertſon a 
bankrupt, v. 


Cockburn, aſ- 


ſignee of Tyler 
a bankrupt, 2 H. 
Blac. Rep. in 
C. P. 379. 


a partnerſhip for the inſurance of ſhips, which was cartiei 


OF THE POLICY. 


e underwrite any policies, or engage himſelf or herſelf in : on 
« any aſſurances of, for, or upon any ſhip or ſhips, goods 5 ru 
“ or merchandizes at ſea, or going to ſea, or may lend mo- Z I 
e ney by way of bottomree, as fully and beneficially, a; E "x 
« if this act had never been made, ſo as the ſame be not c: 
e on the account or riſque of a corporation or body poli. 5 an 
e tick, or upon the account or riſque of perſons acting ina . lea 
« ſociety or partnerſhip for that purpoſe as aforeſaid.” | op! 
Upon this clauſe of the ſtatute, a queſtion lately aroſe at 1 
Guildhall. It was an action brought againſt the defendant to = 
recover a ſum of money received by him from one Briſtow to ON 
the plaintiff's uſe. The plaintiff was an underwriter, and the 2 
defendant was a broker; and a loſs having happened upon a all, 
policy underwritten by the plaintiff, he had been obliged to No 
pay it: but Brow, having agreed to take half the plaintiſſ' che 
riſk, had paid his moiety of the loſs into the hands of the — 
defendant, to recover it from whom this action was brought, X's 

Lord Kenyon, C. J.—“ I am of opinion that the plaintif rat 
cannot recover ; for this is clearly a partnerſhip within the Jette 
act of parliament. If a ſingle name appears upon the policy, Thi 
as in this caſe, the inſurer ſhall never be allowed, if a loſs latu 
happen, to defeat a hond fide inſurance, by ſaying to an in- own 
nocent perſon, there was a ſecret partnerſhip between another | flocl 
and myſelf; and therefore the policy is void. But here the WM (qu 
plaintiff is himſelf the underwriter, who comes to enforce an out 
illegal contract: it is a partnerſhip pro hac vice: and thi 20110 


party cannot apply to a Court of Juſtice to enforce a con- 
tract founded in a breach of the law.” 


M 
me t 
it we 
all th 


No motion was ever made to ſet aſide the nonſuit ; but 
two or three days after, Lord Kenyon took occaſion to men- 
tion to the Bar, that he had ſtated the caſe to the other 
Judges of the Court of King's Bench, who were unanimouſſ) 
of the ſame opinion with his Lordſhip. 


In a very modern caſe, the deciſion in Sullivan v. Greaut 
came under diſcuſſion in the court of Common Pleas, and 
the opinion given by Lord Kenyen was confirmed by the 
unanimous opinion of that Court. | 


The facts were, that the two bankrupts were engaged in 


on 
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on in the name of Robertſon, who, at the time of his bank- c 25 AP. 
ruptcy, had paid a much larger ſum for loſſes than he had 17 , 

received for premiums ; and to recover a moiety of this ſum 

from Tyler's eſtate was the object of this aftion. The Lord 

Chief Juſtice Eyre having nonſuited the plaintiffs at the trial, 

and a motion having been made to ſet the nonſuit aſide, the 

learned Judges, after argument at the bar, delivered their 

opinions. 
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Ld. Ch. J. Bre. — This queſtion depends on the true 
conſtruction of the ſtat. 6 Geo. 1. c. 18. By that act, the two | 
corporations became the purchaſers of the excluſive privilege 8} 
of inſuring on a joint ſtock ; and to give effect to that privilege 

all other perſons are prohibited from inſuring on a joint ſtock. 
Now it appears clearly on the firſt view, that the proviſions of 
the at are at an end, if a perſon, by merely inſuring in his 
8 own name, can have the advantage of a joint capital, which 
the act meant to prohibit. This partnerſhip therefore is con- 
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if try to the ſpirit of the act; and it is alſo contrary to the 1 
he letter of it. The 12th ſection directs, that all ſocieties, &c.* 0 
f | This does not at all go to confine the meaning of the legiſ- 1m 
05 ature to an avowed partnerſhip, inſuring publickly in their 5 
n- Wa own names; but the object is to prevent any other joint 1 
er ſtock being embarked in inſuring. This being ſo, the con- l 
he | ſequence unavoidably is, that no contract can ariſe directly 

an out of ſuch a proceeding, fo as to be the foundation of an 

us action.“ 


Mr. J. Heath. I am of the ſame opinion. It ſeems to 
me that the object of the ſtatute would be totally defeated, if 


ut , 8 | . . 2 
5 it were to extend only to thoſe policies, in which the names of | | 
8 l the partners were inſerted. It expreſsly declares, that every 


0 policy ſubſcribed by any perſon acting in a partnerſhip ſhall 
be abſolutely null and void, though it may be true that the 
party ſubſcribing, ſhall be eſtopped from ſetting up a ſecret 


Ve; 


1 partnerſhip to defeat a bond fide inſurance. And the reaſon 
the 1s obvious ; trade is carried on according to the capital em- 0 
plored, Now the inſurances would run to the extent of 
the capital, in whateyer name the policy might be ſubſcribed. 
lin | mn BE Erq cv c c  _ aa. an 
; * Vide ſupra, p. 6. 
ied l The 


86 OF THE POLICY: 


vency of underwriters, having ſtipulated with the company that 


they ſhould have ſufficient funds for the payment of all . 
mand 


C H nk P. The object therefore of the ſtatute was to prevent the en; i 
— ployment of a joint capital, which would afford the grea. Wi ;. 
eſt competition with the eſtabliſhed corporations.“ 1 
Mr. J. Roole.— (As to the ſecond point, I agree that if ti: WW 
contract be illegal, no action can ariſe out of it. But as to the Wi * 
firſt queſtion, whether this contract were illegal or not, I mul * 
confeſs I had great doubts, till I heard the opinions of my Lori - 
Chief Juſtice and my brother Heath, and alſo the caſe cit Mi 4 
from Park's Inſurance, for it ſeemed to me that the ſatu 2 
only meant to prohibit inſurances where both parties kney | 
that a partherſhip exiſted; but not where thete was a flee. 
ing partnerſhip. But I was very much ſtruck with the ob. ah 
ſervations of my brother Heath; that the extent of the in- . 
Booth v. Hodg- ſurance would be in proportion to the capital employed, a 
= „ cer and if there were an incfeaſed capital there would be an in. h | 
_ creaſed rivalſhip with the corporations: Whatever doubt. * 
therefore I had, I ſubmit to the authority of the other Judges.” qui 
Rule for ſetting aſide the nonſuit was diſcharged. . 
Sec. 24. 26. 38, There are clauſes, in a ſubſequeiit part of the Natute wave 
| ſecuring to the South Sea and Eaft India Companies, all ie ware 
rights and privileges which they had enjoyed previous to tie fre, 
paſſing of that act, and tlie right of lending money on bot more 
tomree to the captains of their own ſhips. ſuch | 
This ſtatute is the only poſi tive regulation to be found i aw 
the law of this country, with reſpect to what perſons ſhall 
or ſhall not be inſurers. By virtue of that regulation, tit Th 
two offices under the names of the Rojal Exchange Aſſurar! - N 
{ 9 ] Office, and the London Aſſurance Office were created and el. i 1 « 
tabliſhed, by charter of George the Firſt; under the great ſt N wy 
of Great Britain, bearing date the twenty-ſecond day d 4 2s 
June, in the ſixth year of his reign ; and they ſtill continue a a = 
offices for the inſurance of property. The legiſlature havity uch he 
thus anxiouſly provided for the ſecurity of thoſe merchant Merchar 
who might be deſirous of carrying on an extenſive trade, but 15 
who were deterred from doing ſo, through fear of the info a 


OF THE POLICY. 
mends that might be made, and at the ſame time, allowing 
to private underwriters the full liberty of inſuring to any 
amount with thoſe who were ſatisfied to truſt to their pri- 
vate ſecurities only; it is not to be wondered at, that the 


W buſineſs of inſurance increaſed to a degree almoſt inconceiv- 
able. Indeed, ariy perſon, ſince this ſtatute, may inſure as 


it the common law, with this ſingle exception, that any 
policy ſubſctibed by a private firm or partnerſhip, is abſo- 


A lutely void. 


2dly. What things may be infured: I beg leave here to 


premiſe, that I do not mean at preſent to go into the great 


queſtion of inſurance, upon intereſt or no intereſt, having re- 
ſerved that for the ſubject of a diſtinct chapter. My deſign 
in this place is only to ſhew, what kinds of property are the 


ſubject of inſurance, upon ſuppoſition that every perſon, 


making inſurance; is intereſted in the goods as the law re- 
quires, | | . 


The moſt frequent ſubjects of inſurance are ſhips, goods, 
merchandizes, the freight or hire of ſhips: alſo houſes, 
warchouſes, and the goods laid up in them from danger by 
fire, and inſurance on lives. Of the two laſt of which, 
more will be ſaid hereafter. But although inſurances upon 
ſuch property; as we have juſt enumerated, moſt frequently 
occur in practice; yet in the law books we meet with caſes 
which can hardly fall within any of thoſe deſcriptions. 


Thus bottomree and r2/pokdentia are a particular f pecies 
of property which may be the ſubject of inſurance. But 
then it muſt be particularly expreſſed in the policy to be re- 
ſpmdentia intereſt ; for under a general inſurance on goods, 
the party inſured cannot recover money lent on bottomree. 


duch has been; and is at this day, the eſtabliſhed uſage of 
merchants, | | 1 | 


This was ſolemnly decided in an action upon a policy of 
"Murance « upon goods and merchandizes, loaden, or to be 
- „ Jloaden 


9 
C HAP. 
— _— 


rt Magens 4. 
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See poſt. chap. 
22 and 23. 
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Glover v. Black, 
3 Burrow 1394. 
and 1 Black- 
ſtone Rep. 405. 
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“ loaden aboard the Denham, William Tryon, commander, 
te at and from Bengal, to any ports or places whatſoever in 
* the Eaſi Indies, until her ſafe arrival in London.” The 
evidence appeared to be, that before the ſigning of the policy, 
the plaintiff had lent Captain Tryon, upon the goods, then 
loaden, and to be loaden on board the ſaid ſhip, on account 
of the ſaid Captain Tryon, the ſum of ſeven hundred and 
ſixty-four pounds, at re/pondentia, for which a bond was ex. 
ecuted in the uſual form : that the ſhip, at the time of the 
loſs, had goods and merchandizes on board, the property of 
Captain Tryon, of greater value than all the money he ha 
borrowed : that the ſhip was afterwards burnt, and all the 
goods and merchandizes were totally conſumed and loft, 

Upon thele fatts, the queſtion was, whether the plaintif 
could recover. This caſe was twice argued at the bar; the 
court took time to conſider it, and were unanimous in their 


determination. . 


3 
Lord Mansfield. — I inclined at the trial, and ſince upon 
the argument, to ſupport this inſurance, being convincedthet 
it is fair, and that the doubt has ariſen by a {lip in omitting to 
ſpecify (as it was intended to have been done) that this ws 
a reſpondentia intereſt, The ground of ſupporting this in- 


| ſurance, if it could have been ſupported, was a clauſe of the 


19 C. 2. c. 37. /. 5. which, as to the purpoſe of inſurance, 
conſiders the borrower as having a right to inſure only to 
the ſurplus value, over and above the money he has bol 
rowed at re/pondentia. Yet we are all ſatisfied that thi 
act of parliament never meant, or intended to make, an 
alteration in the manner of inſurances, its view was to pre- 
vent gaming or wagering policies, where the inſurer had 10 
intereſt at all; and if the lender of money at reſpondent 
were to be at liberty to inſure for more than his whole inte: 
reſt, it would be a gaming policy; for it is obvious, that it 
he could inſure all the goods, and inſure his reſpondentia in- 
tereſt beſides, this would amount to an inſurance beyond 
his whole intereſt. In deſcribing reſpondentia intereſt, the aft 


gives che lender alone a right to make inſurance on tit 
money 
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noney lent : ſo that the act left it on the practice. I have C * A P. 
| | looked into the practice, and I find that bottomree and re- 1 


aondentia are a particular ſpecies of inſurance in themſelves, and [ 11 1: 
WE have taken a particular denomination. I cannot find even a 


) 
k diaum in any writer foreign or domeſtic, that the reſponden- 
int tia creditor may inſure upon the goods, as goods. I find too, 
nd WT by talking with intelligent perſons very converſant in the 
x- WS knowledge and practice of inſurances, that they always do 
tle mention r2/pondentia intereſt, whenever they mean to inſure 
of WT it. It might be greatly inconvenient to introduce a practice 
nd WS contrary ſo general uſage, and there may be ſome opening to 
the fraud if it be not ſpecified. The ground of our reſolution 
ft. is, „That it is now eſtabliſhed, as the law and practice of 
til 4 merchants, that reſpondentia and bottomree muſt be ſpe- 
the * cified and mentioned in the policy of inſurance.” 
er 


It is to be obſerved, that in this judgment the court con- 
fined itſelf entirely to the caſe then before it, but did not 


. 


dan mean to decide, that a perſon, having a ſpecial intereſt in 
that goods, could not recover under an inſurance upon goods 
30 generally, Lord Mansfield, indeed, expreſsly ſaid, at the 
wa concluſion of his argument, that they did not mean to de- 3 Burr. 14or. _ 
in. termine, that no ſpecial intereſt in goods might be given in 4 
the evidence, in other caſes than in thoſe of re/pondentia and "ol 
nce, dottomree, if the circumſtances of the cafe ſhould happen to bh 
fot admit of it. The lien which a factor, to whom a balance 2 
bot is due, has upon the goods of his principal, comes under the . | 
thi exception taken by the court; and an inſurance upon ſuch 1 
any an intereſt ſeems to have been admitted, if not abſolutely i Y 
pre- held, to be good, in the caſe of Godin v. London Aſſurance If 
dm Company, which will be fully ſtated in that part of this 1 Burr. 489. M 
entid work, which treats of double inſurances. | 9 0 
nt: + 
ws if But although the caſe of Glover and Black is certainly 8 
im. good law, yet it has ſince been ruled, that money expended 3 
ron by the captain for the uſe of the ſhip, and for which reſpen- "8 
4 all Aentia intereſt Was charged, may be recovered under an 1 
| : ne on goods, oY -_ effes, provided the —"- 3 1 
| 5 
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11 
C H A P. the trade; which in matters of inſurance ; is always of greif 
8 — benctions 1 it. 
Gregory v. Thus in an action upon a policy of 1 an goods d 
Frag 8. K. ſpecie, and eſfects, of the plaintiff, who was al ſo the captain e 
24 Geo. III. on board the ſhip, the plaintiff claimed under that inſurance by 
[ 12 ] money expended by him in the courſe of the voyage for the 5 
| uſe of the ſhip, and for winch he charged "IEA" in. 0 
tereſt. 
3 8 ; 3 
Lord Manzffeld, after delivering his opinion upon another e. 
point, which aroſe in the cauſe, and which will be mentioned i f. 
in another part of this work, faid, as to the ſecond queſtion, "i 
whether the words “ goods, ſpecie, and effects“ extended to ju 
this intereſt, I ſhould think not, if we were only to con. 10 
ſider the words made uſe of. But here there is an expri/ 4 
uſage, which muſt govern our decifion. A great many ca- to 
tains in the Eaſt India ſervice ſwear, that this kind of inte. 4 
reſt is always inſured in this way, and 1 obſerve the perſo aft 
dere infured is the ITS. he 
| CY 
« Mazens 18. By the marine regulations of moſt, if not of all, the « - 
trading powers in Europe, inſurances upon the wages of ſez « 0 
men are forbidden; a regulation founded in wiſdom and «; 
ſound policy. In Great Britain, a great and commercial * 1 
* nation, ſuch an ordinance is particularly neceſſary, and iti Ky 
agreeable to the policy of the general law of that county, Cf 
3 Geo, 1. ch. 24. by which it is declared, That no maſter or owner of au We 
5 « merchant ſhip ſhall pay to any ſeaman, beyond the ſeas 1 t 
“ any money or effects on account of wages, exceeding one « 25 
« moiety of the wages due, at the time of ſuch payment, . c. 
te till ſuch ſhip ſhall return to Great Britain or Ireland.“ B « da 
this ſalutary law, the ſailors are intereſted in the return of 4 n0 
the ſhip; they will, on that account, be prevented fron « th 
deſerting it when abroad, from leaving it unmanned, and in be fre 
times of danger, arifing either from perils of the ſea, or tie * no 
attacks of an enemy, will be more anxious for its preſet * arg 
vation. But theſe good effects would be entirely _ © Pol 
* not 


ea 


> 
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if inſurance on their wages were to be permitted; for to C H A P. 


whatever cauſe the loſs might be attributed, they would ſtill 


be ſecure. However, it ſhould ſeem, that this r egulation 1 Magens 19. 


does not mean to prevent mariners from inſuring thoſe 
wages, which they are intitled to receive abroad, or goods 
which they have purchaſed with thoſe wages in order to 
bring them home; but, in ſuch a cafe, they are to be con- 
ſidered i in the ſame light with other men. 


In an action upon a policy of inſurance upon Fort Marl- Cartery boch, 
= borough, otherwiſe Bencoolen, in the Eaft Indies, for twelve 
| calendar months, from the firſt of Oeler 1759, to the 593: 
| firſt of October 1760, againſt any European enemy, for the 
benefit of the governor, it was doubted by the learned chief ©. Mansfield. 


juſtice who tried that cauſe, whether a policy againſt the 
loſs of Fort Marlbsrough for the benefit of the governor 


was good, upon the principle which does not allow a failor 
to inſure his wages. But afterwards, when he came to de- 


ver the opinion of the court upon all the points in that cauſe, 
after mentioning thts doubt, which had occurred to his mind, 
he went on thus: But conſidering that this place, though 


« calleda fort, was really but a factory or ſettlement for trade; 


« and that he, though called a governor, was really but a mer- 
* chant; conſidering too, that the law allows a captain of 
« a ſhip to inſyre goods which he has on board, or his ſhare 
„in the ſhip, if he be a part owner; and the captain of a 
« privateer, if he be a part owner, to inſure his ſhare ; con- 
* ſidering too, that the objection could not, upon any 
ground of juſtice, be made by the inſurer, who knew him 
to be the governor at the time he took the premium ; and 
as with regard to principles of publick convenience, the 
« caſe ſo ſeldom happens, (I never knew one before), any 
danger from the example is little to be apprehended; I did 
„not think myſelf warranted, upon that point, to nonſuit 
* the plaintiff eſpecially too, as the objection did not come 
* from the bar. Though this point was mentioned, it was 
not inſiſted upon at the laſt trial ; nor has it been ſeriouſly 
* argued, upon this motion, as ſufficient alone to vacate the 
policy: and if it had, we are all of opinion, that we are 
not warranted to ſay, that it is void upon that account.“ 
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tw v. Towers, 


6 Term Rep. 


D b. in Houſe of 


23 and 35. 


Com. by De- 


brett, vol. ii. 


F. 171. 


21 Geo. II. c. 4 
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1 has long been a queſtion, how for inſurances upon 
the ſhips or goods of enemies are politick or legal. Upon 
the continent of Europe it ſhould ſeem, that they are in 
general abſolutely prohibited, under penalty of the inſur. 
ance being void, and the delinquent” s forfeiting the ſum, 
to which he had ſubſcribed. Theſe laws have been paſſed 
from an idea, that ſuch inſurances are prejudicial to the 
intereſts of the country tolerating ſuch contracts, by ens. 
bling an enemy to continue his trade, on account of the 
degree of protection thus afforded him againſt the mari- 
time ſtrength of the nation making the inſurance. In 
England, till very lately, this queſtion has been undecided: 
but the court of King's Bench have, in two very modern 
inſtances, been unanimouſly of opinion that fuch inſurance 
are illegal and abſolutely void. I ſhall, however, when! 
come to the chapter on illegal voy ages, ſtate the argument 
on both ſides of this important queſtion. In this place! 
ſhall only obſerve, that i in the year 1748, a bill was intro 
duced into parliament, © to prevent aſſurances on ſhips be- 
60 longing to France, and on merchandizes and effects laden 
6" thereon, during the then exiſting war with France." 
That bill was oppoſed on principles of policy and expedi: 
ency, by the two greateſt lawyers and moſt eminent ſpeak. 
ers of that age, the Honourable William Murray and Six 
Dudley Ruder; but the legiſlature thought proper to pals 
the bill into a law, inflicting a penalty of 500 J. upon the 


licy to be void. 


The exiſtence of that act, however, was limited by the 
duration of the then war. But in the preſent war a ſimi- 
jar legiſlative proviſion has been made, declaring that 
inſurances in the act mentioned ſhall not only be void, 
but the offending perſon ſhall be impriſoned three months. 
This ſlatute i is allo temporary; but the deciſions above al. 
Juded to, and which will be fully quoted hereafter, have 
determined that all inſurances upon the property of au 


ben e are voids independant of the acls of parlia- 
Ie 125 
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ment. It is not to be diſſembled that theſe Ae are 
rather in oppcſition to the ſentiments of Lord Mansfield 
and Lord Hardwicke : for although the caſe does not ſeem 
ever to have come for a judicial opinion before them, yet 
it is evident, from what they have declared both in parlia- 
ment and on the bench, that on principles of expediency, 
thoſe illuſtrious men were inclined to ſupport ſuch inſur- 
ances, although it ſhould ſeem, with all deference to ſuch 
names, that even the expediency of the meaſure may greatly 
be doubted, - 


One ſpecies of inſurance on foreign ſhips or goods was 
prohibited by ſtatute, with a view to ſecure to the Zaf 
India company the ſole trade to and from the Eat Indies, 
and other places, beyond the Cape of Good Hope. The ſta- 
tute, after reciting, that to admit of inſurances on the 
{hips or veſſels of foreigners trading to the Faſt Indies, 
may be a means of encouraging his majeſty's ſubjefs to 
ſhare with foreigners, in eſtabliſhing new ſocieties or com- 
panies for carrying on the ſaid trade in the dominions of 
foreign ſtates or princes, enacts, . That no inſurances ſhall 
* be made, or money lent on bottomree, on foreign ſhips 


« or gaads, bound ta or from the Eaf? Indies, under the 


« forteiture of treble the ſum inſured or lent.” It con- 
tains an exception, however, in favour of inſurances made, 
or to be made, on fhips of the ſubjects of ſuch ſovereigns, 
as carried on a trade with that part of the world, previous 
to the month of October 1748. This act was to be in 
force for ſeven years. Whether upon a trial it was found 
to be a politick or wiſe regulation, IJ have not been able to 
diſcover : but the preſumptian is to the contrary; as it 
does not appear from the ſtatute book, that this act of par- 
lament was continued, or that it was'revived by any ſub- 
ſequent ſtatute. 


zaly. Of the requiſites of a policy. The form of a po- 
icy, now uſed in London, is nearly the ſame which was 
«opted two hundred years ago, as may be collected from 
e 4 Malyne; 
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Mayne; but its antiquity cannot preſerve it from juſt cec. 
ſure, it being very irregular : and confuſed, and irequently 


ambiguous, from making uſe of the ſame words in differen; 
a. 


The eſſentials i in the contract of inſurance are: Firſ, 
the name of the perſon for whom the inſurance is made: 
Secondly, the names of the ſhip and maſter: Thirdly, whe. 
ther they are ſhips, goods, or merchandizes, upon which the 
inſurance i is made: Fourthly, the name of the place where 


the goods are laden, and whither they are bound: Fifthh, 


the time when the riſk begins, and when it ends : Sixthly, 
all the various perils and riſks which the inſurer takes upon 
himſelf : Seventhly, the conſideration, or premium, paid 
for the riſk or hazard run: Eighthly, the month, day, and 
year, on which the policy i is executed: N inthly, the ftamps 
required by a act of e Of each of theſe in their 
order. 


Firl, Of the name of the perſon inſured. It was for- 
merly very much the practice to effect policies of inſurance, 
in blank as it was called, that is, without ſpecifying the 
names of the perſons, for whoſe uſe and benefit, or on 
whoſe account ſuch inſurances were made; a practice, 
which had been found i in many reſpects to be miſchievous 
and productive of great inconveniencies. Thele evils were 
remedied at a very early period i in Genoa and France by the 
marine ordinances of thoſe countries, which required the 
name of the perſon inſured to be inſerted i in the policy, and 


whether he was to be conſidered i in the capacity of princi- 


pal or factor. In England a ſimilar regulation took place 
in the year 1774. with reſpect to inſurances upon lives: 
but it was not till the year 1785, that any proviſion was 
made for this evil i in policies upon ſhips and merchandizes. 


The ſtatute declares, „ That from and after the fifth day 
« of July 1785, it ſhall not be lawful for any perſon or 


5 perlons, who reſide in G real Britain, to make, or cauſe 
to 


7 


BE « fo really intereſted therein, or for whoſe uſe or benefit, 
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« to be made, any nk or aalicies of inſurance upon his, CHA p. 


5 | « her, or their intereſt i in any ſhip or ſhips, or any goods, 
g merchandizes, effects, or other property, without inſert- 
- | « ing in ſuch policy or policies, Bis, her, or their own 
name or names, as the perſon intereſted therein, or the 


« name or names of the perſon or perſons, who ſhall effect 
« the ſame, as the agent or agents of the perſon. or perſons 


« or on whoſe account, ſuch policy or policies is or are 
« underwrote : and that it ſhall not be lawful for any per- 


| | « ſon or perſons, who ſhall not live or reſide in Great 
I « Britain, to make, or cauſe to be made, any policy or 


« policies of aſſurance upon his, her, or their intereſt in 


= « any ſhip or ſhips, or on any goods, merchandizes, ef- 


« fefts, or other property, without inſerting in ſuch po- 
« licy or policies the name or names of the agent or 


W * agents of the perſon or perſons ſo really intereſted there- 
| * in, and for whole uſe or benefit, or an whoſe account, 


* the ſame is or are ſo made and underwrote : and that 


— 


See Cox and an- 
other, Executors, 
v Parry. 

ITerm Rep. 464. 
in which it was 
held that the 


Executors could 


not recover, bee 
cauſe, amongſt 
other grounds, 
the name of their 
Teſtator was 
not inſerted i 


the policy. 


* every policy or policies of aſſurance, made or underwrote 


contrary to the true intent and meaning hereof, ſhall he 
* null and void to all intents and purpoſes. 


Upon the ſtatute juſt recited, a queſtion of ſome con- 
ſequence very ſoon aroſe, namely, Whether, when the 
agent effects a policy for the principal reſiding abroad, it be 
neceſſary to inſert his name in the policy, as agent, Upon 
a debate, it was held, that if it be not ſtated, that he ef. 
{efted the policy, as the agent of the principal, the policy 
wil be void within the ſtatute. Another queſtion alſo 
occurred in the ſame cauſe, Whether it was not the in- 
ſention of the legiſlature, when the principal reſided abroad, 
that the agent ſhould live in England. It did not become 
neceſſary for the court to decide the latter queſtion ; but 
the leaning of the Judges clearly was in the affirmative. 
The caſe was thus: . 
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CH 72 P. 
——— 
Pray and others 


verſ. Edie 
1 Term Rep. 


p. 313. for 


Trinity, 


26 Geo, III. 


own mind with reſpect to the policy and expedience of thi 


OF THE POLICY. 


An action was brought upon a policy of inſurance on: 
ſhip and its cargo from Sunbury, in Georgia, to Amſterday: - 0 
and it was agreed, that a verdict ſhould be taken for the ” 60 
plaintiffs, and that the defendant's counſel ſhould have the n. 


liberty of moving the court to fet it aſide, and enter; 
verdict for the defendant, (without coſts), if, upon the con. 
ſtruction of the 25th of George the Third, chap. 44. the 
court ſhould be of opinion, that the plaintiffs were n« Wi 
intitled to recover. At the trial before Mr. Juſtice Hull 3 | th 
it appeared, that the plaintiffs lived in Georgia, and hai = 4: 
formerly been owners of the veſſel, but, before May 178; WW © 
had transferred their property in her to one Pierce, v e 
reſided in the ſame country. The names of the plaintif ; 
were at the head of the policy, which was underwritten by 
the defendant in September 1785; and the declaration 
ſtated, that they made it for the benefit of Pierce, in whon 
the intereſt was averred to be. Upon theſe facts the two 
queſtions aroſe: Firſt, Whether when an agent effeCts 
policy for his principal reſiding abroad, the ſtatute require 
that ſuch agent's name ſhould be inſerted, eo nomine, a 
agent? Secondly, Whether, under the fame act, it bt 
neceſſary that the agent ſhould live in England when bie 
principal was abroad? 


Lord e Whatever doubts I may have in ny 


law, yet as long as it continues in force, I am bound to ſeet 
executed according to its meaning; and however I may thin 
that this is not a commendable defence in the under writes 
yet that is a matter for his conſideration, and not for mine 
1 have not a particle of doubt as to the true conſtruflion 
of this act. Let us conſider what are the miſchiefs in- 
tended to be remedied, and the proviſions of the add i 
remedying them. The preamble recites, that great incon- 
veniencies had ariſen from omitting to inſert in policies of _ 
inſurance, the names of the perſons for whoſe benefit, c 
on whoſe account, ſuch policies were effected. That 5 
the miſchief; and it is remedied by enacting, that if the 

prince a 


OF THE POLIGY. m7 


- principal refides in England, his own name ſhall be inſerted, C H A FB. 
or what amounts to the ſame thing, the name of his agent, I. 1 
5 eo nomine, as agent fer him. If the agent were not to be . 
1 named i in the policy, in the capacity of agent for the inſured, 

5 the publick would ſtil] be left ignorant who the inſured [ 18 ] 
was; and the principal intention of the act would be de- - 
feated. Then as to the caſe of the inſured /iving abroad, 

who cannot inſure in his own name, there can be no doubt but 

W that the name of his agent muſt be inſerted, eo nomine, as 

5 agent, 1 am alſo ſtrongly inclined to think, that the other 

5 objection, with regard to the reſidence of the agent, is 

good; but it is not neceſſary to give a direct opener on 

that pointes. 


Mr. Juſtice BuHer.—* It ſeems to me to have been the 
intention of the legiſlature, that the name of the agent, who 
| effects the policy for his principal reſiding abroad, ſhould 
be inſerted in the policy, guafi agent for ſuch perſon. For 
the word © agent,“ in the ſecond clauſe, is to be under- 
| flood in the ſame ſenſe as it is taken in the firſt; and I 
have as little doubt that the meaning of the act is, that 
uch agent ſhould reſide in Great Britain. 


Mr, Juſtice 7Yilles and Mr. Juſtice 4fhurſt were of the 
lame opinion and the rule was made abſolute, 
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If there are more perſons ene than one, it is ab. 
folutely neceſſary that the names of all ſhould be inſerted, 
otherwiſe the policy is void: Nor will any other deſcrip- 
non anſwer the deſign of the ſtatute. Thus in a caſe, wilton ang 
where there were ſeveral plaintiffs, the policy was made 9thers V. Reafs 


« 77 ton, B. R. at 5 
In the name ef Mr. William Milton and the reſt of the Guildhall Sit- 


1 ,- tings after Mi- 
owners,” Mr. Juſtice 5 Buller held the N was void chaelmas 1789. 
as under the ſtatute, 
s of 
£ The deciſions which have been made upon- this ſtatute 
? 
2 bare now become very immaterial ; and are only preſerved ; 


T1 © ſhew the complete luſtory of that branch of the law, 
which 


- . 
2 * N 
. 8 e . 
„ eee 

„ * * 
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C H A P. which we are diſcuſſing: for ſuch miſchiefs and inconxe- 


niencies were found to ariſe to perſons intereſted in ſhip 


28 Geo, III. the or veſſels from that act of parliament; that by a * 


56. 


[ 19 3 


French v. 
Backhoute. 


5 Bur, 2727. 


ſtatute, it was wholly repealed. But it was not deemed 
expedient again to allow of policies in blank; and there. 
fore the ſame ſtatute declared, « That it ſhould not be 
« lawful, from and after the paſſing of that act, for any 
% perſon or perſons, to make or effect, or cauſe to be 
% made or effected, any policy of aſſurance on any ſhip or 
4 veſſel, or upon any goods, merchandizes, effefts, or 
« other property whatſoever, without firſt inſerting, or 
“ cauſing to be inſerted in ſuch policy, the name or names, 
* or the uſual ſtile and firm of dealing of one or more of 
« the perſons intereſted in ſuch aſſurance ; or without, in- 
« ftead thereof, firſt inſerting the name or names of the 
« uſual ſtile and firm of dealing of the conſignor or con- 
« {tgnors, conſignee or conſignees, of the goody or pro- 
« perty ſo to be inſured ; or the name or names, or the uſu 
te ſtile and firm of dealing of the perſon or perſons reſid- 
« ing in Great Britain, who {hall receive the order for and 
« effect ſuch policy, or of the perſon or perſons who ſhall 
give the order or directions to the agent or agents imme- 
« diately employed to negociate or eſſect ſuch policy. The 
« ſtatute further declares that every policy made or under- 
« wrote contrary to the true intent and meaning of this 
« att, ſhall be null and void to all intents and purpoſes.” 


Previous to the paſſing of either of theſe acts it wa 
held, that the huſband of a ſhip had no right to inſur 
for any part-owner, without his particular direction; nor 
for all the owners in general, without their general direc- 
tion, or ſomething equivalent to it. 


Secondly, of the names of the ſhip and maſter. I do 
not find any expreſs regulation of this matter in England; 
but it ſeems to be neceſſary, by the law and uſage of mer- 
chants, to inſert the names of the ſhip and maſter, in oſ- 


der to fix with preciſion. the bottom upan which the adven- 
| ture 
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ure . to be made, and the captain, by whoſe direction the 


ſhip is to be navigated, becauſe, according to the degree 
of ſtrength and ſufficiency of the one, and the ſkill, abi.. 
lity, and knowledge of the other, the riſk is encreaſed or 
diminiſhed ; and fo alſo probably will the amount of the 
premium be regulated. The uſage of the merchants of 
England in this reſpect is agreeable to the expreſs laws and 
regulations of other maritime ſtates upon this point. Some- 
times, however, there are inſurances generally “ upon any ſhip 
or ſhips” expected from a particular place: and although 
it is more accurate to inſert the name of the captain, I 
would not be underſtood to aſſert, as no deciſion has been 
made, that if a different captain came in the ſhip from 
that whoſe name is mentioned in the policy, it would 
therefore be void; eſpecially as the policy always contains 
the words © or whoſoever elſe ſhall go for maſter in the 
« ſaid ſhip.” 


Since the publication of the two former editions of this 
work, the validity of theſe inſurances upon ſhip-or ſhips was 
very elaborately diſcuſſed in the court of Common Pleas, 
and the judgment of the court, conſiſting of Lord Chief 
Juſtice Eyre, Mr. Juſtice Buller, Mr. Juſtice Heath, and 
Mr. Juſtice Rooke, was unanimous in their favour ; and that 
the aſſured had a right to cover by ſuch policy whatever ſhip 
he thought proper, that fell within the terms of it. The 
{ats of the caſe were theſe—On the 24th May 1793, Free- 
land and Rigby, merchants at Saint Vincente, wrote to the 
plaintiffs, merchants at Liverpool, who were allo partners 
in a houſe of the ſame name at Grenada, requeſting them 
to get 1,260 J. inſured on 70 bales of cotton ſhipped on 
board the Elizabeth, from Grenada to England, and alſo 
1,3001. on another cargo of cotton and other goods, which 
they intended to ſhip on board ſeme other ſhip that ſhould 
fail with the firſt convoy, and therefore directed the latter 
inſurance to be on ſhip or ſhips. The plaintiffs accordingly, 
by their broker, inſured 1,260 7. on board the Elizabelh 
in Lindan, and 1,300 J. on board ſhip or ſhips, viz. 700 1. 
it Liver pol, and 600 J. in Lindin. The policy for 700 4 

9 


19 
c LY A FP. 
a 4 . 


Ord. of Lew. 
14. tit, Inſu- 
rance, art. 3. 
Ord. of Am- 
ſterdam, |. 2. 


19 4] 
Kewley and 
another v. Ryan, 
2 H. Blackſt. 
Rep. p. 343. 
See this caſe 
again quoted far. 
another point, 
poſt. c. 17. 


p. 316. 


19 4 


C * P. of which the defendant underwrote 50 J. and on which 
1 — the action was brought, was at and from Grenada to Liver. 


B. R. Michael. 


23 Geo. III. 
See that caſe 


fully reported. 


2 H. Black. 


Rep. 345. 
Note (a). 
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pool, on any kind of goods as intereſt ſhould appear, in foro 
or ſhips on accoun of Freeland and Rigby, warranted to fail 
on or before the 1ſt of Auguſt 1793, and to return 2 jer 
cent. if the ſhip failed with convoy bound to Great Britain, 
and arrived, Ec. without any exception of the goods on 
board the Elizabeth. The policy for 606 J. eſſected in Loy: 
Yon, was alſo on ſhip or - ſhips, at and from Grenmda to Ii. 
verpool, but with an exception of 1, 260 J. “ on 70 bales 
te of cotton per Elizabeth, Crettin,” the ſame underwriter: 
in London having before ſubſcribed the policy on the El. 
zabeth. But the plaintiffs did not communicate to the un- 
derwriters at Liverpool, the Letter of Freeland and Rl, 
directing an inſurance on the Elizabelh, nor any circum- 
ſtance reſpecting the goods ſhipped on board the Elizab!}; 
and the inſurance made on that ſhip. The Elizabeth ng 
early in June, and arrived ſafe at Liverpool in Auguſt 17 
The Heart of Oak, on board of which Freeland and Rigly a 
ſhipped their ſecond cargo of cotton, Cc. ſailed the lattei 
end of July, bound for Liverpool, but with a deſign formel 
before the commencement of the voyage, (as appeared by clear- 
ances, and was admitted on all ſides), to touch at Cor in 
her way to Liverpool, but was totally loſt before ſhe arrived 
at the dividing point. The defendant pleaded the general 
iſſue, and a tender of 17. 10s. on account of the ſafe ar- 
rival of the Elizabeth, which plaintiff took out of court, 
and obtained a verdict for 48 J. 105. 
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A rule having been obtained to ſhew cauſe, why there 
ſhould not be a new trial on ſeveral grounds, the court 
diſcharged the rule, declaring as to this point, that the le- 
gality of the policy on ſhip or ſhips was too well eſtabliſhed, 
both by uſage and authority, to be diſputed : As to the {- 
cond, that the aſſured had clearly a right to apply ſuch an 
inſurance to whatever ſhip he thought proper, within the 
terms of it; for which the caſe of Henchman v. Offley, Wi 


an authority. 
I 
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” It has alſo been held, that the owners of goods inſured C H A P. 
7 | by the at of ſhifting the goods from one ſhip to another, * 
d o not preclude themſelves from recovering an average loſs W 
5 | ariſing from the capture of the ſecond ſhip, if they ated 1 1 
BE {rom neceſſity, and for the benefit of all concerned. note (a) upon a 
05 caſe reſerved. 
BE Thirdly, whether they are ſhips, goods, or merchandizes, 

| upon which the inſurance is made, is a fact which muſt 

be ſtated. It is abſolutely neceſſary that there ſhould be a 

S | ſpecification upon which of theſe the underwriter inſures ; 

becauſe otherwiſe it would be impoſſible to know, whether, 

W in any inſtance, he is liable or not to the loſs ſuſtained. 

E | But it is another queſtion, whether, in policies upon goods, 

i be neceſſary to declare the particulars. The practice, 1 

believe, is very unſettled. It is the opinion, however, of 

| a very reſpectable merchant, that the particulars of goods 1 Magens 8. 

W ſhould be ſpecified, if poſſible, by their marks, numbers, : 
| and packages, rather than that they ſhould be included un- 

| der the general denomination of merchandize ; or that if 

it be agreed to inſert them, when known to the inſyred, 

care ſhould be taken not to omit it, as ſuch ſpecification 

@ prevents much trouble in proving to the inſurer the parti- 

cular goods inſured, which are, more or leſs, ſubject to 

| damage. But this mode of particularizing property is only 

adviſeable to be done, or, indeed, can only be done, when 

the ric commences at home; becauſe, when goods are 
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r 
t coming fiom abroad, it is better to inſure under general 
expreſſions, on account of the various caſualties, which 
may happen to obſtruct the purchaſe of the commodities 
cc intended to be ſent. It may be proper here to mention, 
ot chat there are certain kinds of merchandize, which are of 
Be 2 periſhable nature, and liable to early corruption; on ac- 
4 count of which, the underwriters of London have inſerted vide the Ap- 
'D a memorandum at the foot of their policy, by which they A 1 
an declare, that in inſurances upon corn, fiſh, ſalt, fruit, . 
he our, and ſeed, they will not be anſwerable for any partial 1 
38 loſs, but only for. general averages, except the ſhip be A 
iranded, That in inſurances on ſugar, tobacco, hemp, flax, it A 
1 „ 9 
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hides, and ſkins, they conſider themſelves free from parii 
loſſes, not amounting to five per cent. and that on all othi 
goods, as well as on the ſhip and freight, if the partial lof 
be under three pountds per cent. unleſs it ariſe from a gener 


average, or the ſtranding of the ſhip; they alſo confidet 


themſelves diſcharged: 


This clauſe was iritroduced in the year 1749, in orde 
to prevent the underwriters from being harraſſed by trifling 
demands, which muſt neceſſarily have ariſen upon ever 
inſurance of this kind; oh account of the periſhable nature 
of the cargo; The form of this memorandum was univer. 
fally uſed, as well by the two inſurance compariles; s by 
private underwriters, till the year 1754, when Lord Chick 
Juſtice Ryder ruled, and a ſpecial jury, agreeably to hi 
direction, decided, that a ſhip; liaving fun a- ground; wa 
a ſtranded ſhip within the meatiing of the inemorandum; 
and that although ſhe got off again, the undetwiter wa 
liable to an average or partial loſs upon damaged corn, 
This deciſion induced the two companies to alter the me- 
morandum, by ſtriking out the words, or the fhip l. 
& ſtranded ;”* ſo that now they confidei themſelves liable 
to no loſſes; which can happen to ſuch commodities, ex- 
cept general averages and total loſſes: But the old form i 
ſtill retained by the private inſurers. 


What ſhall be conſidered as loſſes within the meaning 
of this memorandum, will be the ſubject of future inveſt 
gation ; my deſign at preſent being only to enumerate 
the eſſentials of a policy, and the reaſon and ofigin oi 
them, as far as I have been able to trace them. 


There are, however, ſome kinds of property; which de 
not fall under the general denomination of goods in a policy: 
and for the loſs of which the underwriters are not . 
{werable, unleſs they are ſpecifically named. 


An action was brought upon a policy of * - 
he lob 
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: f om d was chiefly for goods laſhed on deck, and the 
WE captain's cloaths, and the ſhip's proviſions. It was proved 
by an underwriter and a broker, that none of thoſe things 
: are within a general policy on goods; for the riſk was 


21 
CHAP. 


greater as tO goods laſhed on deck than other goods: 


WS 7nd a policy on goods means only ſuch goods as are mer- 
ccbantable, and a part of the cargo. They alſo ſwore, that 
WE when goods like the preſent are meant to be inſured, they 
ere always inſured by name; and the premium is greater. 


= Lord Mansfield ſaid, he thought it conſiſtent with rea- 
I ſon, and underſtood the uſage to be ſo: therefore he ad- 
Y viled the plaintiff to withdraw a juror, the premium having 
W been paid into court, to which he conſented, 


It is a queſtion whether a cargo of dollars, or other 
coin, jewels, &c. if loſt, be recoverable under a policy 
upon goods and merchandizes generally: and I can find 
no printed caſe, where the queſtion has been at all diſcuſſed 


[22] 


in England, In one caſe, Da C:/ia v. Firth, the ſubject 4 Burr. 1966. 


matter of the inſurance was bullion, and the policy was 
general on goods and merchandizes : but no objection was 
taken on that ground, nor was the point ever argued. 
By the ordinances of ſeveral foreign ſlates, Middleburg, 
Anjterdam, Konig fberg, and others, it is, ſpectally declared, 
that money ſhall not be recovered under the denomination 
of goods or merchandize; but the inſurance muſt, in the 
policy, be expreſſed to be upon money to render it valid. 


2 Magens 71, 
89, 131, 187, 


The book, in which the ordinances above referred to are . Magens 19, 


collected, ſtates explicitly that gold and ſilver, coined and 
F uncoined, pearls and other jewels, may be inſured at Lon- 
an and Hamburgh, and ſeveral other places, under the 
general expreſſion of merchandize. | 


Rcevs, in his treatiſe upon inſurances, concurs in the 
latter opinion, and quotes Santerna upon the ſubjett ; he 
trays a diſtinction, upon the merits of which I do not 
peiume to decide, between money or jewels, for the pur- 
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7 CHAP. 
: 5 | 

| See Poſt, P · 1275 
129. 

Roccus Not. 17. 


Molloy, b 2. 
C7 . 4. 


curans merces in talem navem immiſſas, intelligitur aſſecy. 


% expreſſa non fuiſſjent. Santerna declarat, quod fi pecunic, 
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poſes of commerce, which conſtitute part of the cargo, 
and ſuch as are merely perſonal, and for private purpoſes; 
the former being clearly liable to contribute to a genen 
average, but not the latter. His words are theſe : „ff. 


« rare pecuniam, aurum, argentum, gemmas, niargaritas, 4 
« annulos in didta navi exiſtentes, que omnia, appellation 
« mercium, in navem immiſſarum, comprehenduntur, lice 


My oo Q. ta oo roo ha 


« margarit# et annul: erant deſtinati ad vendendum vel nir. 
« candum alias merces, tunc appellatione mercium ventunt, « 
« in aſſecuratione comprehenduntur, et loco mercium habentur; 
c wvocat dlictas res merces, cum occaſione earum, habeat licun 
« contributio, ſicut aliarum rerum, ne in His afecurationibus 
« mercatorum potius apices juris, quam veritas obſervari u. 
« deantur: et tandem, quia large comprehenduntur omnes rt, 
« que ſunt deſtinatæ ad negotiandum, et facit etiam, quid 
« confiſcatio mercium navis extenditur etiam ad pecunun 
C numeratam.” I forbear to draw any concluſion from 
theſe premiſes, which is the plan I have uniformly adopted, 
where there is no adjudged caſe upon the queſtion, 


=P 
1 


Fourthly, The name of the place at which the goods fie 05 
laden, and to which they are bound. 


This has been always held to be neceſſary in policies, 2 
leaſt for upwards of two hundred years; and muſt be iv 


on account ot the evident uncertainty which would follow « f 
from a contrary practice, as the inſurer would never knov = 
what the riſk was, which he had undertaken to infure. « 24 
| 0 be 

Molloy bas laid down this doctrine, that if a ſhip be in- word 
ſured from London to „a blank bein? . 
left by the lader of the goods to prevent a ſurprize by i 80 


enemy, and if in her voyage ſhe happen to be caſt aw?) policy 
lande 
| come 
certainty. In ſupport of his opinion, he cites the caſe ol contin 


Monſieur 


though there be private inſtructions for her port, yet the 
injured mult fit cown with his loſs, by reaſon of the un- 
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Monſieur Gourdan, governor of Calais, which was decided C H A P. 
by commiſſioners of allurance at Kuẽ nu againſt the atlured, 
ET becauſe, although the bills of lading truly declared the 

quantity and quality of the goods, the port of the {hip's 
WE diſcharge was left a blank, on account of the war, which 
: - | was then exiſting. Such alſo is now the law and uſage of 
WE merchants. 


| It is alſo cuſtomary to flate in the policy at what port 
or places the ſhip may touch and ſtay during the voyage, 
; K {0 that it ſhall not be conſidered as a deviation to go to any 
ol thoſe places. 


| Fifthly, The time when the riſk commences, and when Ord. of Ant- 
W it ends. In moſt of the commercial countries abroad, it Me e 
W is particularly expreſſed, either in their ordinances or poli- Stain, and Co- 
W cics, and ſometimes in both, that the riſk of the inſurers 1 
ſhall commence, the moment the goods quit the ſhore, and 
ſhall continue till they are landed at the place of their de- 
; ſtination: and that the inſurer not only runs the riſk in L 23 
the (ip named in the policy, but alſo in all the boats or 
| /iguters, that ſhall be employed in carrying the goods 
aboard, and alſo in fetching them aſhore. But the cuſtom vide Appendix, 
of this country is very different, for the ngliſb policies No.. 
exprelsly declare, that © the adventure ſhall begin upon 
* the ſaid goods and merchandizes jrom the loading thereof 
« ;n v5ard the aid fhip, and fo ſhall continue until the ſaid As to continu- 
hip, goods, and merchandizes ſhall be arrived at L. bs 1 Big en 
* and upon the ſaid ſhip until ſhe hath moored at anchor © *: Page 31. 
24 hours in good ſafety; and upon the goods till the fame 
* be there ſafely diſcharged and landed.” From theſe 
words, it is obvious, that inſurers are not anſwerable for 
any accidents, which may happen to the goods in lighters 
or boats going aboard, previaus to the voyage; yet as the 
policy lays, the riſk {hall continue 270 the goods are ſafely 
landed, it ſeems no leſs obvious, that where {hips cannot 


Iwo EL A — — — 
— 3 — — 2 ; 
— HIER * SO FDI « 


— 


— = 
1 
A 


— — a = 
CS IF ——  __—_ 
EN <> i on = — JET OR 
re OE 
— „. ae — 
r 
N fl * IO - 


— — 
= ——ů— 


s, N 


— 
— — 


— _— n 
— — — — — — 
n r OS 
N „ 8 C 
p 2 4 a 


e lo, 
[low 


nov 


come cloſe to the quay in order to unload, the inſurer 
caaumues reſponſible for the riſk to be run in carrying the 
i 2 goods 


23 
C-H A FP. 


3 


Sparrow v. Car- 
ruthers, 2 Stra. 
1236. 


1 Magens 47. 


[ 24 ] 


and till the ſame ſhould be ſafely Ianded there. 


of the policy received in practice, is to commence in ge- 


OF THE POLICY. 


goods 1 in boats to the ſhore. If there be a loſs, however 


in theſe caſes, the accident muſt have happened while f * 
the goods were in the boats or lighters belonging to tte 4 
ſhip; for then it is conſidered as a continuance of the : , 
ſame ſhip and voyage. But in a caſe where the owner of ME 

the goods brought down his own lighter, received the 4 
goods out of the ſhip, and before they reached land, a ee 
accident happened, whereby the goods were damaged, - 


ſpecial jury of merchants, under the expreſs direction of 
Lord Chief Juſtice Lee, found that the inſurer was di. 
charged, although the inſurance was upon goods to Londin 


By the ordinances laſt referred to, the number of day 
in which people are obliged to unload their goods, is fi- 
pulated ; but in England no expreſs time is fixed, the own- 
ers being left to their own diſcretion, provided there is no 
unreaſonable delay, which muſt always depend upon ci. 
cumſtances. 


"= 
* 


. $M 


The r:{k on the body of a ſhip, according to the form 


neral, from her beginning to load at | and { 
e ſhall continue and endure until the ſaid ſhip ſhall arriv 
mA and hath there been moored at anchot 
« twenty-four hours in good ſafety.” But this mode df 
ſtating the commencement of the riſk muſt commonly it 
2pplied only to inſurances on ſhips outward bound; for 
when inſurance is made on the homeward riſk, the begit- 
ning of the adventure is ſometimes ſtated to be“ imme- 
« diately from and after her arrival at the port abroad; 
at other times, from the departure ;** and in ſhort, i | 
o variable, that nothing certain can be ſaid upon the point 
depending, as it always has, and always muſt, upon the 
inclinations of the inſured, as expreſſed in the contract. | 


Sixthly, Of the various perils and riſks, againſt which 


the under writer inſures. Theſe muſt always be inſert 
f Th 


' OF THE POLICY. 
3 | in all policies, and indeed the words now uſed are ſo com- 
prehenſive, that in the opinion of Molloy, all thoſe curious 


i ö Z | queſtions, which occaſioned much debate and controverſy 
i 5 3 | among the lawyers of former days, are now finally ſettled. 
he Be this as it may, it is certain, that there is hardly any 
0 i 'T event which the imagination can form, as likely, in the 


EE common courſe of things, to happen to any ſhip, that is 
BY not amply provided for by the policies now uſed by under- 
EZ writers They undertake to bear “ all perils of the ſeas, 
« men of war, fire, enemies, pirates, rovers, thieves, jet- 


« takings at ſea, arreſts, reſtraints and detainments of all 
« kings, princes, and people, of what nation, condition, 
« or quality ſoever; barratry of the maſter and mariners, 
« and all other perils, loſſes, and misfortunes, that have 
« or ſhall come to the hurt, detriment, or damage of the 
« ſaid goods and merchandizes, and ſhip, or any part 
« thereof.” But although the words, deſcriptive of the 
hazards run by the inſurers, be ſo very large and compre- 
henſive, it ſhould ſeem that a great difference is to be 
made between the damage ſuſtained by goods rom injuries 
en bard a ſhip, and that which occurs by external acci- 


admit of a doubt, but as the former may proceed from the 
bad ſtowage of the goods, or from their being expoſed to 
wet; and as they are neglects attributable to the maſter 
the ſhip and not the inſurer ought to be anſwerable. 


v be BE : ; 5 

1 Upon this point, however, J find no caſe in the reports, 
and therefore I ſtart it rather as a doubt in my own mind, 
gin- | Fans a . | 3 

1 than as preſuming to hint at an opinion. In Malyne it is 


1." ſaid, that if there be thieves on ſhip- board among them- 
ſelyes, the maſter of the {hip is to anſwer for that, and to 


by - Make it good, ſo that the inſurers are not to be charged 
| the with any ſuch loſs, for he ſuppoſes the word © thieves” 
N to mean affailing thieves only, for ſo he terms them. It 

1s certain, that a modern ſtatute gives ſome countenance 
hich to this jdea, by the preamble to which it appears, that 
erted previous to the period of paſſing that act, the owners of 


11 "TY the 


« tiſons, letters of mart, and counter mart, ſurpriſals, 


dents; that the inſurer is liable in the latter caſe cannot 


24 


8 a ig P. 
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Book 2. c. 7. 


| hy 


dix. 


See the Appen 


1 Magens 18. 


Malyne, c. 25. 


Lex Merc. 
Red. 4th 


edit. p. 295. 
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7 Geo, II, c. 
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C H A P. the ſhip were liable to the proprietors of the 3 for any 
I. embezzlement, ſecreting, or making away with, of e 
goods, by the maſter or the mariners, or with their pri. 


— 


Roccus de aſſe- 


curationibus, 


Not. 42. 


Harford v. May- 
nard, bef. Lord 


Mansfield at 


Guildhall, 


Hil. 


Vac. 175. 


Molloy, b. 2. 


C3, 


1. 


is of opinlon, that when a theft is committed on board the ſhip, 


OF THE POLICY, 


vity, to whatever amount the value might be: by tha 
ſtatute however, the meaſure of the reſponſibility is to he 
the value of the ſhip and freight (4). To be ſure, it is not: 
neceſſary conſequence, that becauſe the owner is liable in 
ſuch a caſe, therefore the inſurer, if an inſurance has been 
made, muſt be diſcharged, eſpecially as the underwriter ex. 
preſsly undertakes, by the terms of the policy, to anſwer fo 
the barratry of the maſter and mariners. Roccus, however, 


and ſome goods have been ſtolen, then the inſurers are not 
bound, becauſe the owner of the goods, as much as in hin 
hes, is obliged to take care of them; and if they ar 
ſtolen, while in the veſſel, this cannot be called an act- 
dent, but has happened through the negligence of thoſe, 
who did not take proper care of them. He adds, that the 
maſter or owners being liable is an additional reaſon for 
this regulation, becauſe the maſter of the ſhip is held an- 
ſwerable for thefts committed therein, as by receiving the 
goods on board, he enters into a tacit agreement to deliver 
them ſafe and whole. It was thought proper thus to Nate 
the opinion of this learned writer upon the ſubjeR, on ac- 
count of the total ſilence of the law of England in thi 
reſpect ; though his reaſoning upon this ſubjeC is by no 
means concluſive as to Engliſh inſurances, on account of 
the terms of the contratt, 


But that the underwriter is liable for a robbery of the 
goods inſured, when committed by thieves from without 
cannot be doubted ; as thieves are a peril exprelsly inſured 
by the policy. 


(a) By a ſubſequent ſtatute, 26 Ges. III. ch. 86. the owner's reſponſib. 
lity ; is limited to the value of the ſhip and freight, even in caſes of exterra: 
robbery, without the rrivity of the maſter or mariners: and by the 25 
ſection, owners are who:ly exempted from any loſs occaſioned by fie, 


In 


9 2 — www © 25 — N$|_ aw 


ut, 


© 
443 
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In addition to the various riſks above enumerated, which 
the underwriters take upon themſelves, it is frequently the 
practice, to inſure her 4% or nos loſt, which is certainly 
very hazardous; becauſe if the ſhip ſhould be loft at the 
time of the inſurance, ſtill the underwriter, provided there 
be no fraud, 1s liable. The premium 1s, however, great 
in proportion, depending upon the circumſtances ſtated to 
ſhew the probability or improbability of the ſhip's ſafety. 

Theſe words © 7% or not lofty? are peculiar to Engliſh po- 
licies, not being inſerted in the policies of foreign nations. 


There is one caſe, in which, by act of parliament, the 
underwriters are prevented from undertaking certain of the 
riſks mentioned 1n the printed policies, and that 1s, upon 
cargoes of ſlaves. The acts of parliament upon this ſubject 
are annual acts, for regulating the ſhipping, and carrying 


flaves in Brityh veſſels from the coaſt of Africa: but they 
have now been continued for ſeveral years, and, on ac- 


count of the benefits derived to the ſlaves from the huma- 
nity of thoſe proviſions, are likely to be continued. With 
a view, therefore, to procure better treatment, when in 
health, and a greater degree of care and attention when 
in ſickneſs, for the objects of this traffic, the legiſlature 
has provided, that though the uſual printed words may re- 
main on the face of the policy, that no loſs or damage 
ſhall thereafter be recoverable on account of the mortality 
of ſlaves, by natural death or ill treatment, or loſs by throws 
tg overbeard of ſlaves on any account whatever, or loſs or 
camage by reſtraints and detainments, by kings, princes, 
people, or inhabitants of Africa, where it ſhall be made 
appear that ſuch loſs or damage has been occaſioned through 
any aggreſſion for the purpoſe of procuring ſlaves, and 
committed by the maſter of any ſuch ſhip, or by any per- 
on or perſons commanding any boat or boats, or party or 
parties of men belonging to any ſuch ſhip, or by any per- 
0n or perſons acting by the direction of ny ſuch maſter 
or commander reſpectively. 


f 4 Seventhly, 


25 


Roccus Not. 51. 
5 Burr. 2803. 


[ 25 @ ] 


34 Geo. III, 
c. 80, 1. 10, 
continued by 
35 Geo. III, 
c. 90. 
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CHAP. 
1. 


— 


Fowk v. 
Pinſacke, 2 Lev. 


153 


OF THE POLICY. 


Seventhly, The conſideration or premium for the riſk 
or hazard run: this is the moſt material part of the po- 
licy, becauſe it is the conſideration of the premium re. 
ceived, that makes the underwriter liable to the loſſes that 
may happen. In Engliſb policies it is always expreſſed to 
have been received at the time of underwriting ; © we the 
« aſſurers confeſſing ourſelves paid the conſideration due 
c unto us for this aſſurance by the aſſured.” This being 
ſubſcribed by the underwriter, it is proper to enquire 
whether, if the premium were not actually paid at the 
time, he could afterwards maintain an action for it againſt 
the «//ured, who might then produce his ſubſcription, a; 
evidence againſt himſelf. One old caſe has been found 
upon the ſubject, but that is by no means ſatisfattory, 
It was an action of aſſumpſit, and the plaintiff declared that 
the defendant was indebted to him in twenty pounds, for a 


premium upon a policy of inſurance on ſuch a ſhip. The 


defendant demurred fpectally, becauſe the plaintiff did not 
ſhew the conſideration certainly, what the premium was, 
or how 1t became due : but the objection was not allowed, 
for this is as good as an indebitatus pro quodam falarts, which 
has been adjudged good. Here, however, is no deciſion 
upon the merits, nor does 1t appear, whether the defendant 
was the broker or the inſured himſelf, It is true, in prac- 
tice, policies in general are effected by the intervention of 
a broker; and by the uſage of trade, open accounts are 


kept between the inſurers and brokers, in which caſe, the 


Gift v. Maſon, 
Mic . Vac. 1 7855 
at Gulldh. 


underwriter may have an action againſt the broker for pre- 


miums received to his uſe. In one caſe, indeed, the quel- 


tion did ariſe, though nothing was done upon it. 


It was an action by the inſurer againſt the owners, who 
in this caſe acted, without the intervention of a broker, 
for money had and received to his uſe. The caſe was dc- 
cided upon cther grounds, for which it will be mentioned 
more at length ſiereafter; but juſt before the verdict was 
given, it was objced, that this action would not lie for 
premiums againſt the mfſurcd themſelves, Lord Mansfie!, 

however, 


| writes 
vas fi 


Who { 
only j 
know 


the un 


broker 
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: 5 however, thought the objection came too late, and would C H A P. 
not, at that ſtage of the cauſe, when the jury were ready 


Ny * give their verditt, enter into it. 


In an action brought by the aſſignees of a broker againſt 

.- 3 the aſſured, for premiums paid by the bankrupt to the un- 

EZ derwriters, the queſtion came collaterally before the court : 127 
but 1 do not find that any point was reſerved, and the ver- 

. dict was general. However, upon all the caſes it ſeems 

that the broker alone is the debtor to the under Writer. 


It was an action brought by the plaintiffs, as aſſignees of Airy and others, 
Milan, who was a broker at Netucaſſle, and who had procured an ND Bt and, 
nſuranc2 to be effetted by different perſons for the defendant. e Pong ac 
he declaration ſlated, that in conſideration that the bank- Geo. III. 

W rupt would procure an inſurance to be made on the ſhip 

Ie, and would procure fix hundred pounds to be in- 

W fur thereon by good and ſufficient perſons, the defendant 

EW promiſed that he would pay the bankrupt the premiums, 

and a reaſonable ſum for his trouble. The firſt queſtion 

was, whether credit was given by the underwriters to the 

aſſured or to the broker, where the premium was not paid 

down at the time the aſſurance was made. Milton, the 

bankrupt, ſwore, that in May 1764, he was told by the 

E underwriters that they ſhould look upon him as their debtor, 

and that they would have nothing to do with the inſured, 

which was conſidered at Newca/t/e, as the London practice: 

that from that time he had always acted on this plan, and 

bad paid, ſince that time, one thouſand pounds to under- 

uriters, which he had never received, His commiſſion 

vas five per cent. London inſurance brokers were then called, 

{who laic, they underſtood the underwriters looked to them 

only; and that the underwriters did not once in ten times 

know who the inſured were : and that in caſe of failure, 


F the underwriter came upon the effects of the broker; the 
15 broker upon thoſe of the inſured, 

Ir | 

1, | | Lord 
f | | 


—— = COSI on — 
es — = 


5 * 
1 
1 
' 
\ 
. 
c 
* 
1 
> 
+ | 
1 
7 
8 
U 
1 
* 
4 
1 
* 
* 
| 
1 
” 
AC. 
: 
1 55 
MN 
A 
N 1 
al 
7 J. 
3 * 4 
ji 
nt 
1 3 
1 
4 
2 * 
1 
„ 
7 
13 
* 
7 
pl 
1 
7%, 
2 
* 
bf 
47 
* 
> 
1 
* 
be 
— * 
1 
. 
i 
* 

; 
4,4 
* 
5 j 
4 
1 — 

1 
bl 
* 
1 


2 


= 


— A YES 


"IS — ine EE — 
3 Uſe? 
— N 
N 8 
* vn TS 
ww o 8 8 py 


— - 

12. ” So. ST SI SLES 

S WJ AS) > 

8 D 

ä — 

3 
— KEY 2 
2 28 
e , 
bo 1 * 


_ 
"© ,, off 
+ Fg 


—— 2 
„ ts 
— - — R - - a = = 2 
. 2 5 _— = 
* Brgy he 3 - <p NN — = 
FFF . TE RL PORE -<T_O . = 2h = 9.44, p40 5 ene Y 
Low" pe RR 2 _ l * * "= o rr 
— — . 
* : 8 — 
8 "EET An . . — 4 


11 þ 
? + .4 2 234432 
_— 
781. 15 
bo 2 15 : 
ve? {03-8 9254 
THERE 
LE 1 : 
1 4854 
£3* 4 mas 
1 14 5 
24 
— 2 +8 
16 x 
it Ra 
is A: 1 
N 
' 
o 
At 
s 


27 


1 Mag. 84. 


[38] 


35 Geo, III, 
c. 03. 


Section I. 


OF THE POLICY. 
Lord Mansfield ſaid, —<< The plaintifP's caſe is ſtronger thy - 


referring to the general uſage in London; tor they a hy, = 
ſpecifick rule, which they ſuppoſe to be the rule in Lindy, 4 
and if the uſage in London were doubtful, ſtill the plaintif Fs 
would be entitled to recover.” be 
60 
There was a verdict for the plaintiffs. E 
« 
Eighthly, The day, month, and year, on which the poli « 
is executed. This inſertion ſeems very neceſſary, becauſeh « 
comparing the date of the policy with the date of facts wlic ON 
happen afterwards, or are material to be proved, it will ir. t 
quently appear, whether there is any reaſon to ſuſpect frui ws, 
or improper condutt on the part of the inſured. 0 0 
: 1 2 
The ninth and laſt requiſite of a policy of inſurance WA « ( 
that it be duly ſtamped. 4 2 
By ſeveral acts of parliament paſſed in this and the p-. : : 
ceding reigns, various duties had been impoſed upon polici = 
of inſurance; but by an act paſſed in the 35th year of Ge. lll 5 5 
for the purpoſe of impoſing a new duty on marine inſu- . n 
ances, it was by the 24th ſection of the ſtatute politivel 4 hu 
declared, that all former duties on that ſpecies of inſuranc 4 10 
ſhould, from and after the 5th day of Fuly 1795, ceaſe un 
determine, and be no longer paid or payable. By the s 
ſection of the act it is declared that the duty thereby impai f . | 
ſhall not extend, or be conſtrued to extend to inſurances d Wn 
lives or inſurances from loſſes by fire. « 2Q 
| 4 
« For every ſkin, or piece of vellum or parchment d . wh 
« ſheet of paper, on which any inſurance upon any {if - - 
« or ſhips, goods or merchandize, or upon any other pie 5 I 
« perty, or intereſt whereon inſurances may lawfully k 4 N : 
« made, ſhall be engroſſed, written or printed, the ſtan} 5 RY 
« duties following upon the ſums inſured ; that is to [zh 5 . 


« Where the ſum to be inſured ſhall amount to one hut. 
“ dred pounds a ſtamp duty of two ſhillings and ſixpency 


« and ſo progreſſively for every ſum of one hundred porn 
6 inſultd; 


15 
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( inſured; and where the ſum to be infured ſhall not 


« amount to one hundred pounds, a like ſtamp duty of two 


„ ſhillings and ſixpence; and where the ſum to be infured 
(4 ſhall exceed one hundred pounds, or any progreſſive 


« ſums of one hundred pounds each, by any frattional part 
« of one hundred pounds, a like ſtamp duty of two ſhillings 


5 4 and ſixpence for each fractional part of one hundred 
pounds: And that upon all and every inſurances or in- 


« ſurance, where the premium, or conſideration in the nature 


of a premium, actually and bind fide paid, given, or 
5 | « contracted for, ſhall not exceed the rate of ten ſhillings, 
( there {hall be paid the following duties; (that is to ſay), 

| | « where the ſum ſo to be inſured ſhall amount to one hun- 
4 « dred pounds, a ſtamp duty of one ſhilling and three-pence, 


« and ſo progreſſively for every ſum of one hundred pounds 


WE « 0 inſured ; and where the ſum ſo to be inſured ſhall not 
WE « amount to one hundred pounds, a like ſtamp duty of one 
Z „ ſhilling and three-pence; and where the ſum ſo to be 
W « inſured ſhall exceed one hundred pounds, or any pro- 
greſſive ſums of one hundred pounds each, by any frac- 
„ llional part of one hundred pounds, a like ſtamp duty of one 

8 © ſhilling and three-pence tor ſuch fractional part of one 

© hundred pounds; which ſeveral duties ſhall be payable 


“ and paid by the aſſured in ſuch inſurances reſpectively.“ 


Provided always, and be it further enacted, That upon 


all and every ſuch inſurances or inſurance, where the pre- 
mum, or conſideration in the nature of a premium, 
actually and bond fide paid, given, or contracted for, ſhall 


* not exceed the rate of ten ſhillings per cenzum on the ſum 
„ inſured, it ſhall be lawfal, in all caſes where the ſum in- 


| © lured ſhall amount to two hundred pounds or upwards, 


* to uſe ſlamps of two ſhillings and fixpence for every two 
* hundred pounds of the ſum inſured, inſtead of ſtamps of 


* one ſhilling and three-pence for every one hundred 
* pounds of the like ſums ſo inſured.” 


« And 
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Section 11. 


Section 12. 


Section 10. 


Section 13. 


OF THE POLICY. 


« And be it further enacted by the authority aforeſaid, 
« That every contract or agreement which ſhall be mags 
& or entered into for any inſurance, in reſpe& where 
« any Duty is by this act made payable, ſhall be engroſſed 
« printed, or written, and ſhall be deemed and called, / 
« Policy of Inſurance ; and that the premium, or con. 
&« ſideration in the nature of a premium, paid, given, or 
“ contracted for, upon ſuch inſurance, and the particular 
« nique or adventure inſured againſt, together with the 
« names of the ſubſcribers and underwriters, and ſun: 
“ inſured, ſhall be reſpectively expreſſed or ſpecificd in or 
« upon ſuch policy, and in default thereof every ſuch in- 
« ſurance ſhall be null and void to all intents and pur. 
< poles whatever.“ | 


« And be it further enacted by the authority aforeſaid 
That no policy of inſurance upon any ſhip, or upon ary 
& ſhare or intereſt therein, ſhall be made for any certain 
term longer than twelve calendar months; and every 
policy which ſhall be made for any longer term {hall be 
« null and void to all intents and purpoſes,” 


* 


The roth ſection of the ſtatute provides for an allowance 
to be made under certain circumſtances by the commiſſon- 
ers, where the ſums inſured on homeward voyages ſhall it 
found to exceed the intereſt of the aſſured. 


The 13th ſection, provides that nothing contained in 
the act ſhall prohibit the making of any alteration which 
may lawfully be made in the terms or conditions of a 
policy of inſurance, duly ſtamped as aforeſaid, after the ſam 
ſhall have been underwritten, or to require any additional 
ſtamp duty by reaſon of ſuch alteration, ſo that ſuch alte 
ration be made before notice of the determination of tit 
riſk originally inſured, and the premium or conſidera: ion 
originally paid or contracted for ſhall exceed the rate of 
IOs. per cent. on the ſum inſured, and ſo that the thing in- 
ſured ſhall remain the property of the ſame perſon or perſons 


a8 
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E ] 4 ſo that ſuch alteration ſhall not 
3 | beyond the period allowed by this aQ (lee ſect. 12.) and ſo I. 

WE chat no additional or further ſum ſhall be inſured by reaſon 9 


E or means of ſuch alteration. 


refaid 
> macs 
hereof 
rofſed, 
led, 4 


I» WE By this ſection, a penalty of 500. is impoſed both on Section 15. 
ic WT the perſons procuring, and the brokers effecting inſurances 

* 2 on policies not duly ſtamped; and the latter can neither Section 16. 
fun; demand their brokerage, nor- th 


money expended for pre- 
5 miums; and by the 17th ſection, every underwriter ſub- 


2 | ſcribing ſuch illegal policy 18 allo liable to a like penalty of 


in or 
h in- pb 

pur. 500. 

By the ordinances of France, and other maritime coun- 29 
| tries, all policies of inſura 


nce muſt be regiſtered ; but no Ord. of France, 
ſuch regulation 


Article 69. Tit. 
prevails in England, either by the law, or in Afurance, 
practice. 
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CHAPTER Tur SECOND 
: | | 18 
Of the Conſtruction of the Policy. by 
C 2; So P. POLICY of inſurance, being a contract of indemjj. 
Gy ty, and being only conſidered as a ſimple contract, W 


muſt always be conſtrued, as nearly as poſſible, according 

7 Burr. 347. to the intention of the contracting parties; and not accord 
cine; With ” ing to the {trict and literal meaning of the words. The 
mercantile law, in this reſpect, is the fame in every part af 
the world; for from the ſame premiſes, the ſound conch 
ſions of reaſon and juſtice muſt ever be the ſame. Thus, 
as the benefit of the inſured, and the advancement of trade 
are the great objects of inſurance, policies are to be con- 
ſtrued largely, in order to attain thoſe ends: for it would be 
abſurd to ſuppoſe, that when the end is inſured, the ordinay 
and uſual means of attaining it can poſſibly be excluded; 
whatever, therefore, is done, by the maſter of the ſhip, in 
1 Burr, 34%, the uſual courſe, neceſſarily, ef exju/?4 cauſa, although a lob 


happen thereon, the underwriter ſhall be anſwerable. b 
cou 


ed be * . * q t 
But in the conſtruftion of policies, no rule has been more * 


frequently followed than the gage of trade, with reſpett to 
the particular voyages or riſks, to which the policy relates; 
and in the caſes about to be quoted in ſupport of theſe pri- 
ciples, it will be found, that the learned judges have alway 
called in the uſage of trade, as the ground, upon which tis 
conſtruction turns. 


in t 
by 
| brar 
firſt 
ing. 
l'wer, 
B77; 
ſtate 
tiffs 
wou 
tieth 
comt 
putec 
capta 


pay in 


In ſtating the different caſes upon this ſubjeR, as the point 
is nearly the ſame in all, the order of time, in which they 
were determined, is that which will be purſued, in order b 
prevent confufion. 


Anonymous, The firſt to be mentioned is an anonymous caſe in the 
* time of Zames the Second; but it is from a reporter of ve!) 


good authority. A policy of inſurance ſhall be conſiruel 
10 


mi. 


Id 


OF THE POLICY. 


- 7 to run until the ſhip ſhall have ended, and be diſcharged of 
g : her voyage; for arrival at the port, to which ſhe was bound, 
is not a diſcharge ill ſbe is unloaded: and it was ſo adjudged 
+ by the whole court, upon a demurrer. | 


But although this conſtruction may be perfectly right, 


5 where the policy is general from A. to B. yet if it contain 
B the words uſually inſerted © and till the ſhip ſhall have moored 
. 4e at anchor twenty-four hours in good ſafety,” the under writer 
Z is not liable for any loſs, ariſing from ſeizure after ſhe has 
F deen twenty-four hours in port; though ſuch ſeizure was in 
. conſequence of an act of barratry of the maſter during the 
. voyage, for, if it were extended beyond the time limited in 
B the policy, it would be impoſſible to lay down any fixed 
* rule, and all would be uncertainty and confuſion. 


This was decided in an action on a policy of inſurance on 


b the ſhip Hope from FHamburgh to London, ſubſcribed by the 
. defendant for two hundred pounds at one guinea per cent. 
At the trial before Mr. Juſtice Buller, at Guildhall, a verdict 
Y was found for the plaintiffs, ſubject to the opinion of the 
court, upon the following caſe : that the plaintiffs were in- 
| terclted in the ſhip to the amount of the ſum inſured. That 
in the courſe of the voyage, the maſter committed barratry 


by ſmuggling on his own account, by hovering and running 


| brandy on ſhore in caſks under ſixty gallons. That on the 


irſt of September 1785, the ſhip arrived in ſafety at her moor- 
mg in the river Thames, and remained there in ſafety till the 
twenty- ſeventh of the ſaid month of September, when ſhe was 


| ſeized by the revenue officers for the ſmuggling before 
W lated. That about three weeks after the ſeizure, the plain- 
| its informed the underwriters thereof; and that they 
would hold them liable on the policy. That on the twen- 


tieth of October, the plaintiffs preſented a petition to the 


| commiſſioners of his majeſty's cuſtoms, in which they im- 


puted all the blame (which was certainly the truth) to the 
captain, and praying that their veſſel might be reſtored, on 


P3Ying ſomething to the ſeizing officer, The anſwer was, 
« that 
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ce that the proſecution muſt proceed, as the ſhip had been 
« ouilty of a groſs violation of the laws, but that the own- 
« ers ſhould be at liberty to compound, according to the 
« rules of the Exchequer.” That the ſhip was appraiſed 
at the {um of three hundred and forty-five pounds, and by the 
courſe of the court of Exchequer, the ſhip would have been 
reſtored to the plaintiffs, upon the payment of two hundred 
and thirty pounds, beſides coſts and charges, which would 
altogether have amounted to three hundred and twenty-nine 
pounds nine ſhillings and ſeven pence. Thar in Noventer, 
a notice was indorſed on the policy, binding the under. 
writers for all coſts and charges expended about the reco. 
very of the ſhip. That this was ſhewn to the underwriters, 


who refuſed to ſubſcribe it. 


This caſe was fully argued, in the abſence of Lord Man 
field, and the court having taken time to deliberate, Mr, 
Juſtice Willies pronounced their unanimous opinion, 
« There is no doubt in this caſe, but that the maſter was 
« ouilty of barratry, by ſmuggling on his own account, 
« without the privity of his owners. Many definitions of 
« barratry are to be hund in the books, but perhaps this 
« ceneral one may comprehend almoſt all the caſes: barratry 
« is every ſpecies of fraud or knavery in the maſter of the 
« ſhip, by which the freighters or owners are injured ; and 
« in this light a criminal or wilful deviation is barratry, it 
« it be without their conſent. The general queſtion here 
« js, whether, as the loſs, which was occaſioned by the bar- 
<« ratry of the maſter, did not happen during the continuanct 
&« of the voyage, the inſurers are liable? I muſt own this ap- 
« pears to me to be a novel queſtion, and not to have been 
decided by any former determinations. Difhculties occur 
eon both ſides in laying down any rule. The firſt thing to 
« be obſerved is, that the policy, by the terms of it, is an un- 
« dertaking for a limited time, during the voyage from Han- 
« burgh to Londen, till the ſhip has moored twenty-four hour! 
ein ſafety ; and the ſhip was not actually ſeized till near 4 
« month afterwards. But it has been ſaid that under the 


24th 
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u 24th of George the Third, chap. 47. and the exciſe laws, © H A P. 

« the forfeiture attaches the moment the act is done, and that 

« the barratry was committed during the voyage. It may be 

« ſo as to ſome purpoſes, as to prevent intermediate altera- 

« tions or incumbrances ; but I think the a&ual property is 

« not altered, ill after the ſeizure, though it may be before 
« condemnation. I will put this caſe ; ſuppoſe, before the 5 
« ſeizure of the ſhip, ſhe had gone another voyage, and on 

« her return had been ſeized, would the crown be entitled 

= «to an account of her earnings, after deducting the expences [ 33 J 

ol the outfit? ſurely not. Till the ſeizure, it was not 

| « certain that the officers of the crown knew of the illicit 

| « trade carried on by the maſter, or whether they would 


D E « take advantage of the forfeiture. It would be a dange- 

{ « rous doctrine to lay down, that the inſurer ſhould, in all 
5 a caſes, be liable to remote conſequential damages. This 
ſr, | © has been compared to a death's wound received during the 


voyage, which ſubjected the ſhip to a ſubſequent loſs. To 
| «this point the caſe of Meretony v. Dunlop, ſeems very ma- 
« terial, That was an inſurance on a ſhip for ſix months; Eafter 23 
| 8 . Geo. III, B. R. 
| 4% and three days before the expiration of the time, ſhe re- 
| ceived her death's wound, but by pumping, was kept afloat, 
« till three days after the time: there the verdict, under the 
« direction of Lord Mansfield, was given for the inſurer ; and 
«it was afterwards confirmed by the court. I will put 
« another caſe : ſuppoſe an inſurance upon a man's life for 
«a year, and ſome ſhort time before the expiration of the 
« term, he receives a mortal wound, of which he dies after 
« the year, the inſurer would not be liable. The caſe of Vide poſt, c. 5. 
| © Vallejo v. Yheeler was cited for the plaintiff, but that does 
not conclude this queſtion, for there the ſhip was loſt 
* during the voyage. It was alſo argued, that this ſhip, even 
in the hands of a fair purchaſer, would be liable to the 
* forfeiture. I do not know that it ever has been ſo 
© decided; it may depend on circumſtances, ſuch as length 
* of poſſeſſion, laches in ſeizing, or other matters. But ſup- 
" pole the law to be ſo, it does not follow from thence, 
« that though the ſhip is always liable to confiſcation, that the 
g | « inſurer 
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Lethulier's Caſe, 
2 Salk. 443. 
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e inſurer at any diſtance of time is anſwerable for the loſ 
te under a limited undertaking. And this brings me to that 
&« part of the caſe, which weighs moſt with the court, in fa. 
« your of the defendant, and to which it does not appear to 
« us, that any ſatisfactory anſwer has been given. It wa 
« agreed in the argument, that the cuſtom-houſe officen 
« might ſeize for the forfeiture within three years after the 
« fact committed; and that the attorney- general might fi: 
t“ an information, at any time whilſt the ſhip was in being, 
& Is the inſurer during all this time to continue liable 
« Suppoſe the ſhip had gone ſeveral voyages afterwards; 
ce and ſuppoſe a partial loſs paid, and the underwriter's nane 
« ſtruck off, ſhall an action be afterwards brought upon the 
60 policy? His accounts could never be ſettled, nor could he 
&« be finally diſcharged, whilſt the ſhip was in exiſtence; 
« ſuch a poſition would be monſtrous, and attended with in- 
« finite inconvenience. There muſt be ſome certain and 
& reaſonable limitation in point of time laid down by 
&« the court, when the inſurer ſhall be releaſed from his en- 
« gagement. If he be liable for a month, he may be fora 
« year, and ſo on. We all think that the law of inſurances 
« would be left unſettled, and in much confuſion, if any 
« other time were allowed, than that preſcribed by the po- 
« licy, namely, the continuance of the voyage, and the ſhp* 
« mooring twenty-four hours in ſafety.” Judgment for the de- 


fendant. 


In an action upon a policy of inſurance by the defendant 
at London, inſuring a ſhip from thence to the £af? Indi. 
warranted to depart with convoy, the declaration ſhewel, 
that the ſhip went from London to the Dans, and from 
thence with convoy, and was loſt. After a frivolous plea 
and demurrer, the caſe ſtood upon the declaration, and i 
was objected, that there was a departure without conv): 
But by the court, the clauſe “ warranted to depart wit 
convoy” muſt be conſtrued according to the uſage among 
merchants, that is, from ſuch place where convoys are to be 
had, as the Downs. 


It 
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Is is true, Lord Chief Juſtice Holt differed from the reſt of C H A p. 
we court, being of opinion that it was no part of the law of : | 
. merchants to take convoy in the Downs. His lordſhip's opi- 

nion, however, although it is one of the firſt legal authori- 

4 ties, is certainly contradicted by practice, it being almoſt the Sce Gordon v. 

4 invariable cuſtom for the convoy to meet the merchant ſhips og kot 
2 only in the Downs. 


| Caſe upon a policy of inſurance, which was to inſure the Bond v. Gon- 
n . . *- ſales, 2 Salk. 445. 
Vialliam galley in a voyage from Bremen to the port of Lon- | 
an, warranted to depart with convoy. The caſe was, the 


Fa | galley ſet ſail from Bremen, under convoy of a Dutch man of A 
bo war to the Elle, where they were joined by two other Dutch 'Y 
. men of war, and ſeveral Dutch and Engliſh merchant ſhips, 1 
n. » bence they ſailed to the Texel, where they found a ſqua- 1 
don of Eugliſb men of war and an Admiral. After a ſtay [35 ] 7 
5 of nine weeks, they ſet ſail from the Texel; the galley was 0 
en. Cbparated in a ſtorm, taken by a French privateer, and re- b 
5 taken by a Dutch privateer, and paid eight, pounds ſalvage. 8 
5 It was ruled by Holt, Chief Juſtice, that the voyage ought 5 
an to be according to uſage, and that their going to the Elbe, 41 
1 though out of the way, was no deviation; for till after the v 
i! year 1703, (prior to which time this policy was made), ih 


od... 


hs there was no convoy for ſhips directly from Bremen to Len- 
n. Verdict for the plaintiff. | 
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Gant The ſhip Succeſs was inſured © at and from Leghorn to the Waples v. A 
, | 3 St 7 

dith " port of London, and till there moored twenty-four hours in a 9 5 1 

ved, * goed ſafety,” She arrived the 8th of July at Freſo Wharf Ul 

rom nd moored, but was the ſame day ſerved with an order to 

plea WY 2 back to the Hape to perform a fourteen days quarantine. 


n be men upon this deſerted her, and on the 12th of the 
voy. WW nth the captain applied to be excuſed going back, which 
with WW 7*tition was adjourned to the twenty-eighth, when the re- 
100g Wi &"cy ordered her back; and on the thirtieth, ſhe went back, 
0 be krtormed the quarantine, and then ſent up for orders to air 
de goods; but before ſhe returned, the hip was burnt on 

[It 8 2 the 
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— whether the inſurer was liable ? 


354 
Minett v. An- 
der ſon. 

Peake 211. 
Sitt. after Hil. 
34 Geo. III. 


Angerſtein v. 
Bell. 
Sitt. at Guildh. 


after Trin. 1745. 
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the twenty-third of Auguſt, and now the queſtion - wa, 


Lord Chief Juſtice Lee ruled, that 8 the ſhip was fh 
long at her moorings, yet ſhe could not be ſaid to be ther 
in good ſafety, which muſt mean the opportunity of un. 
loading and diſcharging ; whereas here ſhe was arreſt 
within the twenty-four hours, and the hands having de. 
ſerted, and the regency taken time to conſider the petition 


there was no default in the maſter or owners: and it va 

proved that till the fourteen days were expired, no appli. * 
cation could be made to air the goods; whereupon the juy WM © 
found for the plaintiff, | # 
ca 
So where the ſhip Hercules was inſured from Dilbea u a 
Rouen, and till 24 hours moored in ſafety there. The £ 
ſhip arrived, an embargo having been previouſly lad on WM 4 : 
all Engliſh veſſels in that port. The captain went en " 
ſhore tie day he arrived, and the next day the embargo The 
was laid on his ſhip,—He was afterwards permitted to al de 
his cargo, which he delivered to his conſignees, but e WW 5 
ſhip was detained as a prize, and the captain and crew al we 
lo ved fubſiſtence as priſoners of war, from the time of "= 
their arrival, = 
| 3 board 
Lord Kenyon. —“ She was as much within the power al 6 
the enemy, as if a guard had been put on board the no- don 

ment ſhe arrived. She could not be ſaid to be 24 hour | 
or a minute, moored in ſafety, as far as relates to the By 
plaintiffs, for immediately on her entering the port, ſhe vil _ 
to all intents and purpoſes captured by the French.“ Vet hl 
dict for the Plaintiffs, whole 
But where a ſhip had arrived at the wharf, where ſhe + 8 
intended to unload, on the 12th Fanuary, and was laid on P 4 
the outſide of the tier, there being no room to lay her in 3 
the inſide; where the ſails were unbent, top-mafls ſtruch "A . 
three anchors out, and ſhe was alſo laſhed to another ſip 1690 


and 


a, 


| Famatca to Briflol. A cargo was ready to put on board: 
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H and ſo continued till the roth, when ſeveral ſhips anda C H A p. 
HB quantity of ice drove athwart her ſtern, forced her adrift, 
5 and ſhe was wholly loſt. Lord Kenyon was of opinion 
Et that ſhe was completely moored upon the 12th, and as the 
accident did not happen till above 24 hours after that 
3 time, the plaintiff was nonſuited. 


In an inſurance upon frezght, if an accident happens to 


© the ſhip before any goods are put on board, which prevents 
ber from ſailing, the inſured upon the policy cannot re- 
cover the freight which he would have begun to earn, if 
J the goods had been ſhipped, The circumſtances of the 
E caſe were theſe : 


The plaintiff inſured on ſhip and freight, at and from Tonge v. Watts, 
2 Stra. 1251. 
but the ſhip being careening, in order for the voyage, a 

ſudden tempeſt aroſe, and ſhe and many others were Joſt. 36 ] 
The rigging and parts of her were recovered and ſold, and 

the defendant paid into court as much as, upon an average, 


| he was liable to for the loſs of the ſhip : but the plaintiff 


inſiſted to be allowed ſix hundred pounds for the freight 


| the ſhip would have earned in the voyage, if the accident 


had not happened, But as the goods were not actually on 
board, ſo as to make the plaintiff's right to freight com- 
mence; Lord Chief Juſtice Lee held, he could not be 


alowed it, and he was nonſuited, 


But if the policy be a ku policy, and part of the 
cargo be on board when ſuch accident happens, the reſt 
being ready to be ſhipped, the inſured may recover to the 
whole amount. This was ſo decided in an action brought Montgomery v. 
ty the aſſured on a policy on freight, valued- at fifteen 2 em . 362. 
hundred pounds: In fact only five hundred pounds worth 
of freight was on board when the ſhip, was driven from 
ler moorings and loſt : but goods to the amount of the reſt 
of the freight were ready to be ſhipped, and were hing on 


be quay for that purpoſe at the time. 
g 3 Lord 
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Lord Kenyon Chief Juſtice, before whom the cauſe wa MM + 
tried, told the jury, that the queſtion for their conſideration WW | 
was, whether this was a mere colourable inſurance and z = | 


gaming policy, or whether it was a bong fide tranſaction: E 
if the latter, the aſſured was entitled to recover for the A [ 
whole value in the policy. The jury found the whole ſum, 3 | 
The defendant's counſel obtained a rule for a new trial, E t 
which he afterwards abandoned, the court being ſtrongly z 
of opinion _ him. 2 

r 
So alſo in an open policy on freight, at and from Landu t 
and Tenerife to any of the Weſt India iſiands, (Jamaica ex- It 
cepted), the underwriters were held liable to pay the inſu- tl 

rance, though the ſhip ſailed from Landon in ballaſt, and 

was captured before her arrival at Teneriffe, where thc 
cargo was to be put on board, But as the ſhip was under in 
a charter party /o depart out of the river Thames, and pri. in 
ceed to Teneriſſe, and there to load and receive on beard fro w. 
the freighiers 500 pipes of wine, to be delivered in the Wi ſa 
Indies, for the freight of which 500 pipes the freighters di- th 
wenanted io pay 35 5. per pipe; the court held that the inſtant th 
the ſhip departed from the Thames, the contract for freight of 
had its inception, and the plaintiff was entitled to recover. wr 
At the trial, the plaintiff had obtained a verdict, and th: ber 
caſe was afterwards brought before the court upon a mo- Ins 
tion to enter a nonſuit. After argument at the bar, 2 
| the 
Lord Kenyon ſaid When this caſe came on at nj pri cha 

I thought the plaintiff was not entitled to recover ; becauſe 
I confidered it as ſimilar in every reſpeẽt to that of Tay? ( 
v. Malis; and had it been ſo, my judgment now would to 
have gone with that caſe. But this caſe depends upon 1 voy 
own peculiar circumſtances. It is admitted, that if this Rar 
contract had an inception, that the right to freight then for 
commenced, and the policy attached. Now by the charteł ſure: 
party there was an inception of the contract, by the depot. there 
ture from the Thames; for the covenant in the chart! thro 


| 
party was to go from the port of London. In the ca Wl you, 
| ro 
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from Strange, the inception of the contract would have 
been by taking the goods on board, which not being done, 
the inſurance did not attach. In the cafe of Montgomery v. 
Eeginton, there was an inception of the contract, and 
plaintiff recovered, The caſe in Strange importantly dif- 
fers from this; but I am now completely ſatisfied, though 
the caſe is new, that the plaintiff ought to recover.” 


Mr. Juſtice Grofe.—< In this caſe the freight begins to 
run in conſequence of the ſhip's departure from Landon; 
the plaintiff therefore has an intereſt in the voyage. But 
in Tonge v. Watts, the voyage was not begun, nor were 
the goods on board.“ | 


Mr. Juſtice Lawrence.—< I think this plaintiff had an 
inſurable intereſt ; for it ſeems to me equally as ſtrong an 


" intereſt as the profits to ariſe from a cargo of molaſſes, 


which have been held to be an inſurable intereſt. It is 
ſaid that the plaintiff had a mere right of action againſt 
the freighter 3 and if he had not provided a cargo, though 
the plaintiff might recover againſt the freighter for breach 
of contract, yet he could not recover againſt the under- 
writers. It is true an inſurance on freight could not have 
been recovered, if the ſhip had proceeded to the Vest 
ladies without one. But here, by a peril in the policy, the 
afured is prevented from earning a ſpecifick freight; and 


therefore the rule for entering a nonſuit muſt be diſ- 
charged,” | 


On an inſurance from London to Gibraltar, warranted 
to depart with convoy; it appeared there was a con- 
voy appointed for that trade at Sp:thead, and the ſhip 


Ranger having tried for convoy in the Downs, proceeded - 


for Spithead, and was taken in her way thither. The in- 
{urers reſiſted the demand of indemnity, alledging, that as 
there was a French war, the ſhip ſhould not have ventured 
through the Channel, but have waited for occaſional con- 
oy. Lord Chief Juſtice Lee, however, was of opinion, 

9 4 | g that 
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or THE CONSTRUCTION 
that the ſhip was to be conſidered as under the defendant} 


inſyrance to a place of general rendezvous, according to 
the interpretation of the words, warranted to depart with 
convoy, Salk. 443, 445, and if the parties meant to vary 
the infurance from what is commonly underſtood, they 
ſhould have ſlated it. Two ſpecial juries of merchant 
found their verdifts agreeably to that direction. 


This caſe has already been mentioned, on account of an 
alteration made in the policy after the time of underwriting; 
it ſhall now, however, be conſidered wholly independant 
of that circumſtance. It was a bill filed in the court of 
Chancery, which ſtated, that the ſhip Eyles, late in the Eg 
India Company's ſervice, was, in the year 1732, at Bengal, 
at which time the owner employed J. H. to inſure the ſhip 
in the London Aſſurance Office for five hundred pounds, 
The adventure thereon was to commence from her arrival 
et Fort Saint George, and thence to continue till the ſaid 
ſhip ſhould arrive in London, and that it ſhould be lawful 
for the ſaid ſhip, in the ſaid voyage, to ſtay at any ports 
or places without prejudice, and that the ſhip was, and 
ſhould be rated at intereſt er no intereſt, without farther 


account: in conſideration whereof, I. H. paid fifteen 


pounds premium. The Eyles came to Fort Saint George in 
February. 1733, in her way to England; but being leaky, 
and in a very bad condition, upon the unanimous advice 
of the governor, council, commanders of ſhips, Sc. ſhe 
failed to Bengal to be refitted, and after being ſheathed, in 


her return upon her homeward-bound voyage, ſhe ſtruck 


upon the Engilee ſands and was loft. Evidence was read 
en the part of the plaintiffs to prove, that Bengal. was the 
moſt proper place to refit, and that ſhe went thither for 
that reaſon; that this was a voyage of neceſſity, and not 
a trading voyage, for ſhe took nothing on board, but 
water, proviſion, and ballaſt. 


Lord Chancellor Hardwicke.—« As to the queſtion, 
whether there has been a breach, or, in other terms, a 


Joſs, 


iy 
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© 1ofs, within the meaning of this policy, the general prin- HAP. 
5 5 . . II. 
ceiples laid down by the plaintiff's counſel are right, that 
3 freſs of weather, and the danger of proceeding on a 


voyage, when a ſhip is in a decayed condition, are to be 


14 conſidered. In ſuch a caſe, if ſhe went to the neareſt 
© lace, I ſhould conſider it equally the ſame as if the had 
been repaired at the very place from which the voyage 
© was to commence, according to the terms of the policy, 
I and no deviation.”” a. | 


It is a very material circumſtance, that the governor J 38 J 


ordered the lading to be taken out, to ſhew the neceſſity © 
ol the ſhip's being repaired, but there is not a ſyllable of 
proof why ſhe might not have been equally well repaired 
F at Fort Saint George. There is one part of this caſe 
| »hich diſtinguiſhes it from all others whatever, and that is, 
| as to the certain time the voyage was to commence. The 
ſacd is, the ſhip was loſt in Fuly 1733, three weeks before 
the time of making this policy, ſo that clearly the ſhip 


was not at Fort Saint George at the time the agreement was 
made; and therefore it is a material queſtion, whether it 
comes within the agreement. His Lordſhip directed an 
iſue to try, whether the loſs in Fuly 1733, was a loſs 


during the voyage, and according to the adventure agreed 


upon; which iſſue was afterwards found for the plaintiſſa 


| upon a trial in the Common Pleas, 


In an action upon a policy of inſurance, before Lord , Atk. 548. 
Chief Juſtice Hardwicke, it has been held, that the 
words «6 at and from Bengal to England, meant the firſt 
arrwal at Bengal s and it was agreed, that when ſuch 


words are uſed in policies, fit arrival is always implied 
and underſtood, 5 * 


It has likewiſe been held, that when a ſhip is inſured at Chitty v. Selwin, 
ond from a place, and it arrives at that place, as long as the 2 Atk. 359. 
ſhip is preparing for the voyage upon which it is inſured, 
le inſurer is liable: but if all thoughts of the voyage be 
| | laid 
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C nA P. laid aſide, and the ſhip lie there five, ſix, or ſeven years, wit 

LA the owner's privity, it ſhall never be ſad the inſurer is liable; 
for it would be to —_ him to the whim and caprice of 
the owner. 


Camden v. Cow- This was an action on a policy of inſurance on a ſhip, a 
” 2 Black. and from Jamaica to London, The ſhip had alſo been in- 
ſured from London to Jamaica generally, and was loſt in 

coaſting the iſland, after ſhe had touched for ſome days a 

one port there, but before ſhe had delivered all her out. 
ward-bound cargo at the other ports of the iſland. Thi 

was an action on the homeward policy ; and in order to 

ſhew when the homeward-bound rifk commenced, it was ne. 

ceſſary to ſhew at what time the outward-bound riſk deter- 

mined ; and the jury, which was ſpecial, after an examins- 

| 329 tion of merchants as to the cuſtom, by their verdict decided, 
that the outward riſk ended, when the ſhip had moored in any 


port of the iſland, and did not continue till ſhe came to tie 


laſt port of delivery. 


1 Black. 418. In the Trinity term following, a motion was made for? 

| new trial, but it was refuſed ; becauſe it had been thoroughly 
tried and no new light could be thrown upon it, althoug| 
Lord Mansfield ſaid, the inclination of his opinion at the 
trial was the contrary way. Mr. Juſtice Wilmot thought, 
the conſiruttion put upon the policy by the jury was tit 
right one. 


Barraſs v. The In a ſimilar caſe Lord Mansfield laid down the ſame coc- 


London Affur- ; . 5 . 4 
his; trine to the jury, namely, that the outward riſk vpn fle 


Sittings after . | - . . 518 rt 
Hilary 1782, at ſhip ended twenty four hours after its arrival in the firſt po 
Guildhall. of the iſland to which it was deſtined : but that the outward 


policy upon goods continued till they were landed. 


Leigh v. Ma- The doctrine contained in the two laſt caſes has met wi" 
ther, Sittings at f 
Guildhall, after material confirmation in a very modern deciſion, It x 
Michaelmas 1 fer al 
Ta. £705. -7, action upon a policy of aſſurance on the ſbip Palliſer, 
en goods on board thereof, on a voyage at and from Geng, 


to Famaica, The ſhip arrived in Montego Bay, and 7:59) 0 
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OF THE POLICY. 


vered the greateſt part of the cargo to Meſſrs. Adams and 
Hatton merchants there. The captain then entered into a 
charter party with Adams and Hatton, to proceed from 
thence to St. Anne's, and there to take in a cargo for Lon- 
gon. After unloading the greateſt part of the cargo at 
Montego Bay, and remaining there a month, it was verbally 
agreed that the remainder of the cargo (which was lumber) 
ſhould be carried as ballaſt to S. Anne's, and accordingly the 
yeſſel, after taking in ſome fuſtick, proceeded towards St. 
Anne's, but was wrecked and never arrived there. For the 
plaintiff it was urged, that in ſuch an inſurance, the ſhip 
might go from port to port; and that, at all events, the 
goods were protected by the policy, fill they were all diſ- 
charged and ſafely landed. 


Lord Kenyon was clearly of opinion, and was confirmed 
in that opinion by a Special Jury, to whom his Lordſhip 
particularly referred upon this occaſion, that the riſk on the 


J arp ceaſed, after ſhe had been moored at anchor twenty-four 


aufs in the fir/? port of the iſland, for the purpoſe of unload- 
nz: and the facts diſcloſed in this caſe having manifeſted 
that Montego Bay was alſo the original deſtination of the 


| cargo, and that its not being wholly delivered there was only 


prevented by a new agreement, the goods cannot be recovered 
under this policy of infurance. A ſhip inſured to Jamaica 
generally cannot be permitted to go round the whole iſland, 
from port to port, for the purpoſe of unloading her cargo, 
elpccially where, as in this caſe, the owner of ſhip and 
goods 1s the ſame perſon. The plaintiff was nonſuited. 


But the great and leading caſes, upon queſtions of con- 
ſtruction, are two, Tiernay v. Etherington, and Pelly v. the 
Rejal Exchange Aſſurance company ; the former determined 
by Lord Chief Juſtice Lee, and the latter by Lord Mansfield. 
In theſe caſes, the principles, which are to be obſerved in the 
confiruQion of policies, are ſo fully conſidered, and the ap- 


1 . R : 
cation of them to the particular circumſtances of the dif- 


ferent 


39 
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C go. P. ferent cafesis made with ſo much accuracy and perſpicuity, 
L——/ that they are to be regarded as the pole ſtar to direct our 


enquiries upon all ſimilar occaſions. | = 


Tiernayv.Ethe- The firſt of theſe cauſes, was an action upon a policy of 
Les Chief Jar. inſurance on goods, in a Dutch ſhip, from Malaga to Gi. 
vn 1 « braltar, and at and from thence to England and Holland, 
348. e both, or either: on goods, as hereunder agreed, beginning 
6 the adventure from the loading, and to continue till the 

« ſhip and goods be arrived at England or Holland, and 

e there ſafely landed.” The agreement was, “ that upon 

« the arrival of the ſhip at Gibraltar, the goods might be 

« unloaded, and re- ſhipped in one or more Britiſb ſhip or 

&« ſhips for England and Holland, and to return one per 

&« cent. if diſcharged in England.” It appeared in evidence, 

that when the ſhip came to Gibraltar, the goods were un- 

loaded, and put into a fore ſhip, (which it was proved was 

U 40 ] always conſidered as a warehouſe), and that there was then 
no Britiſh ſhip there. Two days after the goods were put 

into the ſtore ſhip, they were loſt in a ſtorm. The queſtion 


Was, whether this was a loſs within the conſtruction of the 
policy. oY 


_ IR: N 25 by 8 R N N 
„ 0 ff > Fay Nene 


Lee, Chief Juſtice.—“ It is certain, that in the conſtruftion 
of policies, the rium jus or apex juris, is not to be laid 
hold of: but they are to be conſtrued largely, for the beneft 
of trade, and for the inſured. Now it ſeems to be a ſtrict 
conſtruction, to confine this inſurance only to the unloading 
and reſhipping, and the accidents attending that act. The 
conſtruction ſhould be according to the courſe of trade in 
this place ; and this appears to be the uſual mode of unload 
ing and reſhipping in that place, viz. that when there Is n0 
Britiſh ſhip there, then the goods are kept in ſtore ſhips. 
Where there is an inſurance on goods on board ſuch a ih, 


n 

that inſurance extends to the carrying the goods to ſhore s w 

2 boat. So, if an inſurance be of goods to ſuch a city, ah a th 
. 

un 


the goods are brought in ſafety to ſuch a port, though dil. 
tant from the city, that is a compliance with the policy 3 | 
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if that be the uſual place to which the ſhips come. There« E | n. A p. 
= fore, as here is a liberty given of unloading and reſhipping, — 
2 it muſt be taken to be an inſuring under ſuch methods as are 
| proper for unloading and reſhipping. There is no neglet 
on the part of the inſured, for the goods were brought into 
rt the nineteenth, and were loſt the twenty-ſecond of Vo- 
tember. This manner of unloading and reſhipping is to. be 
conſidered as the neceſſary means of attaining that, which 
was intended by the policy ; and ſeems to be the ſame, as 
if it had happened in the a& of unſhipping from one ſhip 
into another. And as this is the known courſe of the trade, 
it ſeems extraordinary, if it was not intended. This is not 
to be conſidered as a ſuſpenſion of the policy ; for as the 
policy would extend to a loſs, happening in the unloading 
and reſhipping from one {hip to another, ſo any means to 
attain that end come within the meaning of the policy.“ The 
plaintiff had a verdict. | 


Afterwards a new trial was moved for; but it was refuſed Eafter Term, 
by Lee Chief Juſtice, Mr. Juſtice Chapple, and Mr. Juſtice "OO 
Deniſon, againſt the opinion of Mr. Juſtice Wright. | 


The next of theſe cauſes came before the court upon a caſe [ 41 
reſerved for their opinion, after a trial and verdi& for the Gude ad 


plaintiff, at Guildhall, before Lord Mansfield, It was an Comp. of the 


g: . 3 Royal Exchange 
action of covenant upon a policy of iniurance. Affurance. 


The cafe ſtates, that the plaintiff, being part owner of the 
ſip Onlow, an Ea/? India ſhip, then lying in the Thames, and 
bound on a voyage to China, and back again to London, in- 
ſured it «at and from London, to any ports or places beyond 
the Cape of Good Hope, and back to London, free from 
* average under ten per cent. upon the body, tackle, appa- 
* rel, ordnance, munition, artillery, boat, and other fur. 
„ niture of and in the ſaid ſhip : beginning the adventure 
upon the ſaid ſhip from and immediately following 
the date of the policy, and fo to continue and endure 
* until the ſhip ſhall be arrived as above, and there anchored 

. „ twenty 


41 
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C H A P. © twenty-four hours in good ſafety.” The perils men- 


| II. 


42 


tioned in the policy were the common perils, vx. © of 
« the ſeas, men of war, fire, c.“ The ſhip arrived in the 
river Canton, in China, where ſhe was to ſtay to clean and 
refit, and for other purpoſes. Upon her arrival there, the 
fails, yards, tackle, cables, rigging, apparel, and other furni- 
ture, were by the captain's order, taken out of her, and 
put into a warehouſe, or ſtorehouſe, called a bank-ſaul, 
built for that purpoſe on a ſand bank, or ſmall iſland, lying 
in the ſaid river, near one of the banks called Bank-ſaul 
Iſland, in order to be there repatred, kept dry, and pre- 
ſerved, till the ſhip ſhould be heeled, cleaned and refitted. 


Some time after this, a fire broke out in the bank- ſaul, be- 


longing to a Swedi/h ſhip, and communicated itſelf to another 
bank- ſaul, and from thence to that belonging to the Onſlow, 
and conſumed the ſame, together with all the Jails, yards, 
Sc. belonging to the On//ow that were therein. The caſe 
ſlates further, that it was the univerſal, and well-known uſage, 
and has been ſo for a great number of years, for all Zurzpear 
ſhips, which go a China voyage, except Dutch ſhips, (who 
for ſome years paſt have been denied this privilege by the 
Chineſe,and who look upon ſuch denial as a great loſs), when 
they arrive near this Banz-/aul Iſland, in the river Cantin, 
to unrig the ſhips, and to take out their ſails, yards, tackle, 
cables, rigging, apparel, and other furniture; and to put 
them on ſhore in a bank-ſaul, built for that purpoſe on the 
ſaid iſland (in the manner that had been done by the captain 
of the On/{,av, on the preſent occaſion) in order to be re- 
paired, kept dry, and preſerved, until the ſhips ſhould be 
heeled, cleaned, and refitted. The caſe adds, that ſo doing 
is prudent, and for the common and general henefit of the 
owners of the ſhip, the inſurers, and inſured, and all perſons 
concerned in the ſafety of the ſhip. The ſhip arrived from 
her ſaid voyage in the Thames, having been again rigged, 
and put in the beſt condition, the nature of the place an 
circumſtances of affairs would permit. The queſtion for 
the opinion of the court was, whether the inſurers are liable 


to anſwer for this loſs, ſo happening upon the bank - ſaul, 


within the intent and meaning of this policy. 


The 
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der the queſtion, and then Lord Mansfield delivered the una- 
EZ nimous opinion of the court for the plaintiff, 


Lord Mansfield. —“ By the expreſs wordsof the policy, the 


. ture of the Onſlow, from fire during the whole time of her 
I voyage, until her return in ſafety to London, without any re- 
@ qciction. Her tackle, apparel, and furniture, were ine- 
E vitably burnt in China, during the voyage, before her return 
to London. The event then, which has happened, is a loſs 
9 within the general words of the policy; and it is incumbent 
upon the defendant to ſhew, from the manner, in which this 


” misfortune happened, or from other circumſtances, that it 
2 | ought to be conſtrued a peril, which they did not undertake 
Hy | to bear. If the chance be varied, or the voyage altered, by 
a | the fault of the owner or maſter of the ſhip, the inſurer 
ry ceaſes to be liable; becauſe he is only underſtood to engage 
85 that the thing ſhall be done ſafe from fortuitous dangers, 
ean . 1 | 

ho provided due means are uſed by the trader to attain that 


end, But the maſter is not in fault, if what he did was 
done in the uſual courſe, and for juſt reaſons. The inſurer, 
in eſtimating the price at which he is willing to indemnify 

the trader againſt all riſks, muſt have under his conſideration 
| the nature of the voyage to be performed, and the uſual 
courſe and manner of doing it. Every thing done in the 


val courſe muſt have been foreſeen, and in contemplation 
_ at the time he engaged: he took the riſk, upon a ſuppoſi- 


1 be tion, that what was uſual or neceſſary ſhould be done. In 
oing Wi i what 1s uſually done by ſuch a ſhip, with ſuch a 
the cargo, in ſuch a voyage, is underſtood to be referred to by 
{ons erery policy, and to make a part of it, as much as if it were 
from txprefſed. The uſage when foreſeen, is rather allowed to 
aged, be done, than what is left to the maſter's diſcretion, upon 
1 unforeſeen events: yet if the maſter, ex jujta cauſa, go out 
n for of the way, the inſurance continues. Upon theſe principles 
liabe 15 difficult to frame a queſtion, which can ariſe out of 


this 5 AQ 6 — 5 2 
; cate, as ſtated. The only objection is, that they were 
| burnt 


gdeſendants have inſured the tackle, apparel, and other furni- 


42 


The court, after a ſolemn argument, took time to conſi- C H A P. 


II. 
— Id 
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A 


OF THE CONSTRUCTION 


C H A P. burnt in a bank-ſaul, and not in the ſhip ; upon land, not u 
— ſea, or upon water: and being appertinent to the ſhip, loſſes 


[ 44 ] 


and intended to be one. 


and dangers afhore could not be included. The anſwer i 
obvious: Firſt, the words make no ſuch diſtinction: Se. 
condly, the intent makes no ſuch diſtinction. Many acci. 


dents might happen at land, even to the ſhip. Suppoſe a 


Hurricane to drive it a mile on ſhore ; or an earthquake may 


have a like effect; ſuppoſe the ſhip fo be burnt in a dry 
dock, or ſuppoſe accidents to happen to the tackle upon land, 


taken froni the ſhip, while accidentally and occaſionally n- 
fitting, as on. account of a hole in its bottom, or other mil. 


chance; theſe are all poſſible caſes. But what might ar: 
from an accidental repair of the ſhip, is not near ſo ſtrong, 
as a certain, neceſſary conſequence of the ordinary voyage, 
which the parties could not but have in their direct and in. 
mediate contemplation. Here the defendants. knew that 
the ſhip muſt be heeled, cleaned, and refitted, in the river of 
Canton: they knew that the tackle would then be put in the 
bank-fſaul : they knew it was for the fafety of the ſhy, 
and prudent that they ſhould be put there. Had it been an 
accidental neceſſity of refitting, the maſter might have jult- 
fied taking them out of the ſhip, ex juſtd cauſa : but deſcrib- 
ing the voyage is an expreſs reference to the uſual manner 
of making it, as much as if every circumſlance was men- 
tioned. Was the chance varied by the fault of the maſter! 
It is impoſſible to impute any fault to him. Is this like 
deviation? No: *tis ex 7uf/a cauſa, which always excuſe. 
Had the inſurers in this caſe been aſked, whether the tackle 
ſhould be put in the bank-ſaul, they muſt, for their ow 
ſakes, have inſiſted that it ſhould. They would have had 
reaſon to complain, if from their not being put there a mil 
fortune had happened. In ſuch a caſe, the maſter woll 
have been to blame, and by his fault would have varied ti 
chance. They have taken a price for ſtanding in the plait- 
tiff's place, as to any loſſes he might ſuſtain in performiny 
the ſeveral parts of the voyage, of which this was know! 
Therefore, we are all of opinion, 


that in every light, and in every view of this caſe, in i 


fon 


Hop 
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ton and juſtice, and within the words, intent, and mean- C H A P. 
ing, of this policy, and within the view and contemplation : 

of the parties to the contract, the inſurers are liable to an- 

ſwer for this lols. | | : 
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This caſe has fince been confirmed by Lord Kenyon and —_ pins 


the whole court of King's Bench. | 1 3 
| rs | | for another point. 
So alſo in another caſe, the ſame principles were adhered Noble and 
to, and the ſame rule of deciſion was adopted. The in- cg“ 
ſurance was upon the ſhips the Hope and the Anne, at and Dousl. 492. 
from Dartmouth to Faterford, and from thence to the port, 
or ports, of diſcharge, on the coaſt of Labrador, with leave 
to touch at Newfoundland, and upon any kinds of goods and 
merchandizes ; and alſo on the ſhips, till they ſhould be | 
arrived at their port of diſcharge, and ſhould have moored 2 
| at anchor wenty-four hours, and on the goods until the ſame 8 | 
| ſhould be there diſcharged and ſafely landed. By a clauſe in L 
the policy, money advanced to the fiſhermen was inſured. 
The Anne arrived ſafe on the coaſt of Labrador on the 1 
22d of June, and the Hope on the 14th of Fuly, 1778. 1 
From the time of their arrival, the crews were employed 4 4 
in hing, and had taken ont none of their cargoes, except 2 
at leiſure hours (partly on Sundays) ſuch things as were 7 
immediately wanted. On the 13th of Auguſt, an Ameri- | 
dan privatcer entered the harbour and took both the veſlels, 
tiere being at that time nobody on board either of them. 
The action was brought to recover the value of the goods. 


The defence was, that there had been an unneceſſary delay 
in unloading the cargoes, in conſequence of which they 
bad been expoſed to capture, and that the underwriters 
ought not to be liable for what had happened from the neg- 
ligence of the inſured. The plaintiffs reſted their caſe on 
the words of the policy, and the uſage of the trade. They 
called. the captain of the Anne, who ſwore, that he had 
been the ſame voyage three times in the three laſt years, 
and that they had proceeded in the ſame manner during 
in en of the voyages; that he did not think the plaintiffs 

ſo h had 
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C H A P. had warehouſes ſufficient to have held the goods if they had 


II. 


L 45 


aundland trade. This evidence was objected to; but Lord 


cannot fiſh. The old cargo being chiefly ſalt and provi- 


OF THE CONSTRUCTION 


been landed ; and that there were no ſettlements on the 
coaſt of Labrador, but thoſe belonging to the plaintifh, 
One of the ſailors ſwore to the ſame effect. The plaintiff 
then called one French, to prove the cuſtom of the Neu- 


Mansfield admitted it, and the witneſs ſwore, that, in the 
Newfoundland trade, it is cuſtomary to keep their goods 
on board ſeveral months, and that ſometimes they have 
part of their homeward cargo of fiſh, and part of their old 
cargo on board, at the ſame time. That the firſt object is 
to catch fiſh, and they unload only at times when they 


ſions, it is taken out gradually for curing the fiſh, and for 
conſumption. The teſtimony of this witneſs was confirmed 
by one Newman. Neither Newman nor French had been 
at Labrador. Mr. Hunter was then called, who proved, 
that, ſome years ſince, he uſed to ſend veſſels of his own, 
and alſo chartered veſſels to Labrador, and that it was 
uſual, in chartering veſſels, to ſtipulate, that they ſhould 
have ſixty days allowed for diſcharging. That he appre- 
hended they were oftentimes. longer in fact, and that it 
was not ſo eaſy to diſcharge a cargo at Labrador, as at 

ewfoundland. Upon this evidence a verdi& was found 
for the plaintiffs, and in the ſubſequent term the defendaut 
moved to ſet it aſide, which was not granted. 


Lord Mansficld.—® The trade of fiſhing on the coaſt of 
| Newfoundland, eſpecially from the welt of England, has 
been known and practiſed for many years. Since tit 
treaty of Paris, a new trade has been opened to Labradir. 
The infurance here is on the ſhips, and an he goods til 
landed. The defendant ſays, the plaintiffs have been guilty 
of an unreaſonable delay in landing. That queſtion ws 
to be tried by the jury, and could only be decided, by 
knowing the uſual practice of the trade. Every under- 
writer is preſumed to be acquainted with the practice of 


the trade he inſures, and, that, whether it is recently eſla- 
| | | bliſhed 


to 
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OF THE POLICY, 


form himſelf. It is no matter if the uſage has been only 
for a year. This trade has exrfled, and has been conducted 
in the ſame manner for three years. It is well known, 


a that the fiſhery is the object of the voyage, and the ſame 
ſort of filhing is carried on in the fame way at Newfound- 
; land. 1 fill think the evidence on that ſubject was pro- 

$ perly admitted, to fhew the nature of the trade. The 

e point is not analogous to a common law cuſtom.“ 

| 

is Mr. Juſtice Buller.—“ I think there was ſufficient evi- 

y dence, without calling in aid the uſage of the Newfound- 

1 land trade; for it appeared, on the face of the policy, that 

or the fiſhery was the purpoſe of the voyage : but I think 

ed the evidence objected to was properly admitted. If it can 

en be ſhewn, that the time would have been reaſonable in one 

ed, place, that is a degree of evidence to prove, that it was fo 

vn, in another. The effect of ſuch evidence may be taken off, 

vas by proof of different circumſtances. It is very true, that 

uld the cuſtom of one manor is no evidence of the cuſtom of 


another; that has been determined in many caſes : but the 
point here is very different; it is a queſtion concerning the 
nature of a particular branch of trade.“ 


The rule was diſcharged. 
Although the deciſions in all the above cauſes, notwith- 


| of 
„ has 


found in them, are ſo uniform in principle; and although 


- the we find, that the learned judges make a conſtant reference 
Ar to the uſage of trade; yet in no inſtance whatever has this 
4; fil been ſo apparent as in- the cales of inſurance upon 4ſt 
guilt lidia voyages, in which the inſurers have been held liable, 
n w not only for events which may poſſibly happen from the 
d, by port of diſcharge to that of delivery; but alſo for all in- 


inder- termediate, or country voyages, upon which the ſhip may 
lice of be diſpatched by the order of the council of any of the Eat 
v eſta» India Company's ſettlements abroad. 

pliſhed 


„„ | R 


landing the vaſt variety of circumſtances that are to be 
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Wiſhed or not. If he does not know it, he ought to in- C H A P. 
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CH AP. 
I 


OF THE CONSTRUCTION 


It _is not that in theſe caſes, the judges have given a 


. greater latitude to the uſage of trade, than in any other; 


47 ] 


hip would know, that he inſured the contingencies, and 
might | 


but becauſe from the great variety of caſes that have ariſen 
upon the ſubject, the uſage with regard to the Eaf? India 
voyage is more notorious, and better eſtabliſhed than in 
thoſe where the queſtion has but ſeldom occurred. The 
grounds and reaſons of ſuch deciſions ſeem to have been the 
terms in which all the printed charter parties of the Ea 
India Company are conceived. By thoſe charter parties, 
liberty 1s given to prolong the ſhip's ſtay for a year ; be- 
ſides which, it is very common by a new agreement to 
detain her a year longer: and the longer a ſhip 1s kept, 
it is the more beneficial to the owners. The words of 
the policy, too, are adapted to this uſage, being without 
limitation of time or place, and without any reference to 
the firſt voyage particularly mentioned in the charter 
party. Theſe charter parties, being printed, are matter 
of publick notoriety; and are ſo generally and univerſally 
known, or may be ſo, by an enquiry at the India Houſe 
that the chance of her ſtay is always one of the riſks in- 
ſured: and both the inſured and inſurer muſt be ſuppoſed 
to be fully apprized and ſufficiently conuſant of it. Indeed, 
the underſtanding of the policy depends ſo much on the 
courſe and uſage of the Eaſt India trade, that it ſeems te 
be contradictory to the policy to ſay, that the underwriter 
did not _ underwrite for a country voyage. 


All theſe principles were fully laid down by Lord Mans- 
field in a very few years after he took upon him the admi- 
niſtration of juſtice in this country; and they have been 
frequently recognized, and invariably purſued in a multi 
tude of deciſions upon ſuch policies ſince that time. The 
learned chief juſtice, when he laid down theſe rules, # 
the ground of his then opinion, and as the guide of future 
deciſions, ſaid, he did ſo, becauſe the court eſteemed this 
to be the moit convenient way of determining the quel- 
tion: for whoever ſhould thereafter inſure on an £aft Indi 
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OF THE POLICY. 


might take proper precautions againſt them, if he pleaſed. 
Whereas if every perſon ſhould be obliged to open to the 
inſurer all the grounds of his expectations about the ſhip's 
continuance in the Eaſt Indies, or coming to England, it 
might produce great litigation and confuſion in caſes ariſing 
upon theſe policies. | 


The caſes, in which theſe principles were ſettled, 
were the nine cauſes tried upon the ſhip /Yincheljea, 
an Eaſt Indiaman ; in all of which the policies were the 
ſame, the parties only being different; and all of which 
were at firſt tried with various ſucceſs ; but the nine ver- 
dicts were ultimately uniform for the plaintiffs, the inſured, 
againſt the underwriters. 


The charter party was in the uſual printed form, and 
contained a clauſe, empowering the company's ſervants 
abroad to detain the ſhip a year longer, if they pleaſed, 
than the time originally limited by the charter party. The 
inſurance was in theſe words, © at and from Bengal, to 
« any ports or places whatſoever in the Eaſt Indies, China, 
« Perſia, or elſewhere, beyond the Cape of Good Hope, 
« forwards and backwards, and during her ſtay at each 
« place, until her arrival at London, on money, Ec.” On 
the twenty-fifth of March 1762, the ſhip failed; on the 
nineteenth of September, in the ſame year, ſhe arrived at 
Bombay; and early in the November following, ſhe left 
b:mbay the firſt time. The ſhip arrived at Calcutta, in 
Bengal, on the fifth of March 1763; and on the twenty- 
eighth of the ſame month, the preſident and council of 
Bengal entered into a new agreement with the captain, re- 
citing, that the charter party would expire on the eleventh 
of February 1764, but that the preſident and council, find- 
ing it expedient to detain the ſhip in India, and being 
delirous of having the time limited in the charter party 
prolonged, Sc. the indenture therefore witneſſeth, that 
the captain lets the ſhip to freight for one whole year 


iom the ſaid eleventh of February 1764. The ſhip ar- 
3 rived 
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Hopkins, 
3 Burr. 1707. 
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3 Burr. 1773. 
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OF THE CONSTRUCTION 


C H A | p. rived at Bombay a ſecond time in July 1763: in December 
. following, the again failed for Bengal, and arrived ther 


early in 1764: on the nineteenth of March in that year 
ſhe left Bengal, in order to proceed for Bombay, and on 
the twenty-firſt of that month, ſubſequent to the expira- 
tion of the old charter party, the ſhip was loſt. On the 
third of 4pril 1764, Mr. Hume, the plaintiff in ſeveral of 
theſe actions, received a letter from the captain, dated the 
fourteenth of April 1563, incloſing a copy of the new 
agreement; which letter was publickly read in a coffee. 
houſe. The next day after the receipt of the letter, - ſome 
inſurances were made by Mr. Hume. On the ſeventeenth 


of July 1764, other inſurances were effected by Mr. Hunt, 


and all the other inſurances were made, after the captain's 
letter, of the fourteenth of April 1763, had been received 
and publickly read in a coffee-houle. 


The court, after laying down all thoſe principles above 


| Nated, reſpecting the notorious uſage of this branch of 
trade, enlarged upon the circumſtances peculiarly diſtin- 


guiſhing thele cauſes, “ No mention was made, or 


“ queſtion aſked, at the time of underwriting, when the 


„ {ſhip was chartered ; when ſhe ſailed from England; when 
« ſhe arrived in India; whether ſhe was detained a year 
« according to the proviſo in the charter party: and yet 
« her continuance in the Eaf? Indies depended upon all 
ﬆ« theſe facts. If they qught neceſſarily to be diſcloſed, 
te the policy was void, to the knowledge of the under- 
« writers, at the time they took the premium. The evi 
$ dence in all the cauſes was very ſtrong, that her ſtaying 
« a year longer, if known, would not have varied the 
« premium. This ſhip was inſured at the ſame premium 
&« after the prolongation of her ſtay in India was known, 
& None of the defendants deſired to be off, after they 
e knew that an account of the new agreement had been 
& received in England upon the third of April 1704 
# which was notorious to them all, before the intelligence 


* of her loſs, which came in the Oclober following. 80 
| « that 


OF THE POLICY. 


« that if there had been any force in the objection, it 
« would have been waved by the acquieſcence of the 
« underwriters, after they were fully apprized of the 


« whole.“ 


So alſo, in an action upon a policy “ on the goods, 
« ſpecie, and effeQs, of the plaintiff, on board the ſhip on 
« her voyage from London to Madras and China, with 
« liberty to touch, ſtay, and trade, at any ports or places 
« whatſoever,” a ſimilar queſtion aroſe upon the following 
fats, When the ſhip arrived at Madras, ſhe was too 
late to go to China that year; upon which ſhe was em- 
ployed by the council there to go from Madras to Bengal 
to fetch rice, which voyage ſhe performed once, and, in 
attempting to perform it a ſecond time, was loſt. The 


jury found a verdict for the plaintiff. 


A new trial was afterwards moved for on two grounds, 
one of which only is material here, v:z. that theſe inter- 
mediate voyages were not inſured under the policy ; for 
that the words to touch, ſtay, and trade at any ports or 
« places whatſoever*” only meant, to give a licence to 
ay at ſuch places, as it ſhould be neceſſary to ſtop at in 


the courſe of the voyage. 


Lord Mansfield. — C To underſtand this policy you muſt 
refer to the courſe of trade, to which it relates. What is 
the courſe of trade with the Eaſt India Company? If an 
India ſhip come to Madras too late in the ſeaſon to pro- 
ceed to China, the council employs her in an intermediate 
voyage. It is beneficial to all parties ſo to employ her; 
the underwriters are perfectly well acquainted with this 
ulage, and are bound to take notice of it. Before the 
year 1780, 1t was uſual to inſure both the outward and 


homeward-bound voyage in one policy, and then the 


words C backwards and forwards” were inſerted : but ſince 
that time, they have ſeparated the inſurance, and inſure 
the outward voyage in a diſtinct policy. The policy in 

h 4 queſtion 
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CHAP. 


Gregory v. 
Chriſtie, 

B. R. Trinity 
24 Geo, III. 


Vide ſupra, 
c. 1. #4: 
where the other 
point is ſtated. 


L501 
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C H A P. queſtion differs from others; becauſe it contains a permiſ. 
\ ng þ , fion to trade, as well as to touch and ſiay, at any ports or 


Farquharſon 
v. Hunter, 

B. R. Hilary 
25 Geo. III. 


unloaded, by order of the prefidency ; ſhe was then ſent 
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places, which is not uſual in policies of this nature: for 
in general they only permit them to touch and flay, which 
words can only be intended to give a permiſſion ſo to do, 
if neceſſity oblige them; but to touch, lay, and trade,” are 
words ſo large, that they ſeem to include the intermediate 
voyage. It would narrow the conſtruction very much, 
indeed, to ſay, that the policy relates to thoſe places on, 
at which they ſhall ſtop in the voyage. The words made 
uſe of certainly take in the intermediate voyage ; and 
the uſage of trade confirms this conſtruQion.** The con- 
ſequence of this opinion was, that the verdi& of the Jury 
was held to be right. | | 


So alſo, in an action on a policy of inſurance upon the m. 
ſhip Blandford, © at and from London to Madras and Bin co 
« gal, beginning the riſk upon the ſaid ſhip, c. at Lin 
& Jon, and ſo to continue till the arrival of the ſaid ſhip a pr 
&« Madras and Bengal, with liberty to touch and ſtay at but 
« any port or place in this voyage: the facts were theſe, * 
The Blandford arrived at Madras, where her cargo was Ss | 


for rice to. /Viſagipatnam, and by an entry in the council 
book, her voyage to Bengal is ſaid to be poſtponed. That 
part of her outward-bound cargo, which was intended for 
Bengal, was ſent thither in the Lord Mulgrave, and after- 2 
wards the Blandford was ſent to Bengal in ballaſt, and was be 
taken in the paſſage; for which loſs this action was 
brought. At the trial, Lord Mansfield thought the words 
in the policy would not admit of ſuch a latitude of con- 
ſtruction, as to take in the intermediate voyage, the words lubſe 
being much narrower than thoſe in Gregory v. Chriſtie: 
upon which the plaintiff was nonſuited. cee 


However, in the following term, when a motion was * fide 
made to ſet aſide the nonſuit, his lordſhip ſaid, © This i 
& a policy on the ſhip; it is an India voyage: and the 

6 ulage 
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( uſage as to the intermediate voyages is notorious to 
„ both parties; and the contract refers to it. The in- 
« ſurance here is from London to Madras and Bengal. 


2 « What is the uſage of the trade? That when the ſhips 
0, J 4 arrive at Madras, the council may ſend them elſe- 
re W « where.” — The other judges concurred; and the rule for 
te betting aſide the nonſuit was made abſolute. 
d From theſe caſes it is evident, that in the conſtruction of 
de | Faft India policies, whether the words be large and com- 
ad brebenſive, as in Salvador v. Hopkins, and Gregory v. 
* Chriftte 3 or reſtrained and limited as in the laſt caſe, the 
uy uſage of trade ſhall always be conſidered, and the interme- 
diate or country voyages held to be inſured. At the fame 
time, though the general rule be ſo, the parties contracting 
the may, by their own agreement, prevent ſuch a latitude of 
bh conſtruction ; and ſo Lord Mansfield ſaid in Salvador v. 
Bo Hipkins, In order to do this, it is not neceſſary that ex- 
ja preſs words of excluſion ſhould be inſerted in the policy; 
17 but if, from the terms uſed, the court can collect that ſuch 
. vas the intention of the parties, that conſtruction, which 
3 1s moſt agreeable to theyy intention, ſhall moſt aſſuredly 
Cont prevail, 
ncil | | 
That Thus, in an action upon a policy, the voyage inſured 
| for was deſcribed in theſe words: © at and from Port L* Orient 
ſter⸗ to Pondicherry, Madras, and China, and at and from thence 
e back to the ſhip's port or ports of diſcharge in France, 
_ * with liberty to touch, in the outward or homeward bound 
.ords vage, at the ifles of France and Bourbon, and at all or 
eon * any other place or places What or whereſoever.” In a 
ol lubſequent part of the policy, there was this clauſe, « and 
ie: * it ſhall be lawful for the ſaid ſhip in this voyage, to pro- 
ceed and fail to, and touch and ſtay at any ports or 
* places whatſoever, as well on this ſide, as on the other 
was de of the Cape of Good Hope, without being deemed a 


"his 1s * deviation.” The ſhip arrived at Pondicherry, and aſter 
1 the Knaning there one month, ſhe ſailed for Bengal, inſtead 
ulage of 
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Lavabre v. Wil- 
ſon and Lava- 
bre Walter, 
Douglas 284. 
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CHAP. of going to China: having wintered at Bengal, and te, 
X ths — ) ceived conſiderable repairs, ſhe returned to Pondichery, 


Mr. Douglas. 


1 52 ] 


See poſt, 53. 
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and having taken in a homeward-bound cargo, Proceeded 
in her voyage back to L'Orient, but was taken by the My. 
tor privateer. The queſtion in that caſe, as far as it is mz. 
terial to us in this part of our work, was whether the yg. 
age to Bengal was inſured within the conſtruction of thi 
policy. The reporter of this caſe ſays, it was inſiſted, i 
the opening for the plaintiffs, that, under the general l. 
berty given by the policy, of touching at all places whit 
ſoever, the veſſel might go to Bengal, which, by the ops. 
ration of thoſe words, was as much part of the voyage, i 
if it had been expreſsly named. —Lord Mansfield, howeve, 
having intimated a clear opinion, that the general work 
were, by the exprefſions of “ in the outward or homewan 


and © in this voyage,” qualified and u. Mex 


« bound voyage, 
ſtrained ſo as to mean all places whatſoever in the uſu 
courſe of the voyage © % and from the places mentioned i the 
« the policy,” this ground was immediately abandoned, t 
never farther mentioned by the counſel for the plaintiffs 
the * of theſe cauſes. 


But although the judges have been diy: liberal in ther 
conſtructions of this contract, and have gone as far as po 
ſible to effectuate the intention of the parties; yet they bil 
have never extended thoſe equitable principles to ſuch i Wain, 


length as to ſay, that when a man has inſured one ſpecia WM the | 


of property, he ſhall recover damage, which he has (ul WW br: 
fered by the loſs of a deſcription of property, different fon 
that named in the policy. Thus a man, who has inſure! 
a cargo of goods, cannot recover under ſuch a policy, ce 
freight, which he has paid for the carriage of that cargo Wits 1 
nor ſhall it be permitted to an owner of a ſhip, who inſut E and! 
the ſhip merely, to demand ſatisfaQion for the loſs of me- bot, 
chandize laden thereon, or to aſk from the inſurers extra 
dinary wages paid to the ſeamen, or the value of provijul Ws I 
conſumed, by reaſon of the detention of the ſhip at a 
port, longer than was expected. 

Such 


o THE POLICY. 


Such attempts have, indeed, been made, but they have 
5 always been reſiſted: for to admit of ſuch demands would 
introduce an infinite variety of frauds, and would be re- 
2 pugnant to the moſt ſettled maxims of inſurance law, and 
to the conſtant practice and uſage of trade. In Molloy it is 
W aid, that if a merchant inſure a ſhip generally, and the 
2 ſhip then happen to be laden, and if it afterwards miſcarry, 
the inſurer ſhall not anſwer for the goods, but only for the 
pip. This poſition ſtands uncontradicted by any foreign 
writer ancient or modern, and is ſupported by ſeveral deci- 


ops ſions of the firſt authority in this country. 


e, 2 


ever In an inſurance upon the ſhip Tartar at and from London 


© to Newcaſtle, and Marſeilles, and at and from Marſeilles to 


word 
ewarl her diſcharging port or ports in the Meſt Indies ( Famaica 
1d rc. a excepted), the facts were, that the ſhip being diſtreſſed 


hore away for Minorca, and put into Port Mahon, where 
the captain obtained leave from the vice admiralty court 
to have his ſhip ſurveyed, in conſequence of which, ſhe 


uſual 
ved n 
|, and 
tiffs 10 
the extraordinary wages, and the proviſions expended 
during the detention for theſe repairs. 

1 ther 


as pol Lord Mansfield was of opinion, that ſuch articles as 


et they BW ailors wages and proviſions expended, while a ſhip is de- 
ſuch ! tained to refit, can never be allowed as a charge againſt 

ſpecs BM the inſurer on he ſhip; and a verditt was accordingly given 

as {ul WW for the defendant. 

it fro | 

inſuret In another cauſe, after a trial at Guildhall, a ſpecial 

cy, te de was reſerved for the opinion of the court, ſtating, that 

cargo; Wis was an action upon a policy of inſurance on goods at 

inſures and from Nevis to Briſtol. The ſhip failed from Nevis ; 

of mer. but, before her arrival at Briſtal, ſhe was captured and 

ertrunken into Morlaix, and there condemned. An appeal 
000088 lodged in the parliament of Paris, where the ſentence 


at as reverſed, and the ſhip and cargo were decreed to be 


cargo 


was long detained ; and the action was brought to recover 


Roccus de 
Aſſecur. Not. 
16. 


$4] 


Fletcher and 
others v. Poole, 
Sitt. after Eaft. 
1769, before 
Lord Mansfield 
at Guildhall 


Baillie v. Moue 
digliani, B. R. 
Hil. 2 5 Geo. 
III. 


Filored, Before the ſentence of reſtitution, the ſhip and - 
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Eden v. Poole, 
Sitt. after Hil. 


1785. 


C H A P. cargo had been ſold ; but the money was Paid, the chax 5 Lani 


tion is brought on the policy on goods. 


indemnify him againſt it. 
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of proſecuting the appeal being deducted. The defendam 
have paid all the charges of the ſuit, and the ſalvage, e. 
cept the ſum now in demand, which was paid by th 
plaintiffs, as owners of the goods to the owner of the ſhy 
for freight pra ratd itineris: and for which n ths at 


After time taken to deliberate, Lord Mansſield delivers that 
the unanimous opinion of the court for the defendant; this 
the item now in litigation, his lordſhip ſaid, is that wich 
was paid for freight, by the owner of the cargo to th 
proprietor of the ſhip pro rata itineris. The queſtion i, 
whether he can charge theſe underwriters for it. As b. 
tween the owners of the ſhip and cargo, in caſe of a toil 2 
loſs, no freight is due: but as between them no loſs i 
total, where part of the property is ſaved, and the owng 
takes it to his own uſe. In this caſe, the value of th 
goods was reſtored in money, which is the ſame 3s tle 
goods; and therefore freight was certainly due pro ra 
{tineris, But as between the owners of the goods, and ite 
underwiters upon the cargo, the latter have nothing to d 
with the freight. The owner of the ſhip has a lien fo 
his freight; but in a total loſs, literally ſo called, 1 
freight 1s due. In caſe of a loſs, total in its nature, vit 
ſalvage, the owner may either take the part ſaved, d 
abandon : but in neither caſe, can he throw the freyit 
upon the underwriters ; becauſe they have not engaged v 


wate 


ſhips 
upon 
able 


Was 1 
vatel 
loop 


broug 


Mage 


This alſo was an action on a policy of inſurance, which cou 
was on the ſhip and goods from Ofiend to Dominique. TM nt 2 
following facts appeared in evidence: that the ſhip mA © thi 
with bad weather, and was in great diſtreſs : that the WW tbe n. 
crew threatened to take the command from the captin A mon; 
unleſs he would make tor the firſt port: that he then weng crew | 
to Ferro] to repair his ſhip, and by the time the repay t 

Was n 


were finiſhed, the crew forſook her: that be then 8 
| | anotirt 
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other crew, and at the moment he was going to fail, 
be Spaniſh governor ſtopped him : that after a detention of 
Z 37 days, ſhe was diſcharged, and then arrived at Domi- 


er Wa 
il nique. This action was brought for the expence incurred 
ſki 3 by wages, proviſions, &c. during the demurrage at Ferrol. 


Wo. the part of the inſurer it was contended, and ſo held 
| by Mr. Juſtice Buller, who prefaded upon that trial, that 
ee freight, and not the ſhip, is liable for this loſs, and 


ered that the charge of demurrage could not be allowed upon 
nts: this policy. The plaintiff was nonſuited. 
hich 


Apreeably to the above doctrine, there is a modern 
Liecifion of the whole court of King's Bench. That alſo 


sb. as an action on a policy of inſurance, on the ſhip Dum- 
total ries, at and from London to Africa during her ſtay and 
is ade there, and at and from thence to her port or ports of 
wa diſcharge in the Britiſh West India iſlands, to recover a 
fr partial loſs. The facts were, that this ſhip, in the courſe 


5 the of the laſt war, after performing her voyage to Africa, in 
li coming from thence laden with flaves to the Vet Indies, 
d the touched at Barbadoes in December 1781, for the purpoſe of 
0 ch watering, at which iſland an embargo was laid on all 
n for ſhips, by order of Lord Head, the commander in chief 
J, 00 upon that ſtation ; and the veſſel was detained a conſider- 
win de time. The captain applied for leave to depart ; but 
b of vas retuſed : whereupon he attempted to ſail away pri- 
eight E rately in the night, but was purſued by the Salamander 
ed th loop of war, and after a flight engagement, he was 
brought back, the Dumfries not having ſuſtained any da- 
mage, for which the underwriters could be charged, on 
which zccount of a clauſe, exempting them from partial loſſes, 
Wi FR mounting to 3 per cent. Lord Hood, in conſequence 
> mel of this breach of embargo, upon her return took almoſt all 
it te the men out of the Dumfries, diſperſed ſome of the crew 
plain Among the (hips of war, the captain and the reſt of the 
went ew were confined ; and the ſhip was detained at Barba- 
epa % till the April following. This detention however 
n go "© not proved to have ariſen ſolely from the embargo, 


as 


5+ 


CHAP. 
II. 
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Robertſon v. 
Ewer, B. R. 
Hil. 26 Geo. III. 
1 Term Reports, 


p-. 127. 
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C H A P. as it appeared, that, for ſome part of the time, the ſmall 
— pox prevailed among the flaves, and that the embarg 
was frequently taken off and renewed between D. 


cember and April. The action was brought to recone 
from the inſurer upon the ſhip the additional wages paid t 
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viſions, and demurrage, during the detention, could not he 


under writer liable, there muſt be a loſs of the ſhip, for the 


in ſuch a ſtate as to prevent her from compleating her voy- 
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the ſeamen, and the charges for proviſions, during this d. 
tention. | 


Mr. Juſtice Buller was of opinion, at the trial, that te 
only damages proved, being items for ſeamens wages, pro 


recovered under this policy on the ſhip only. To make the 


policy is on the body of the ſhip only; and if ſhe art 
ſafe at her port of delivery, be the voyage ever fo long 
you cannot recover under ſuch a policy; if, indeed, ſhe bt 


age, it is certainly a loſs. The plaintiff was nonſuited. 


In the following term a motion was made to ſet aſide tht 
nonſuit, which, after argument, was refuſed by the whole 
court to be done, and upon that occaſion Lord Manifeil 
ſaid, . There is no authority to ſhew, that on this policy 
the inſured can recover for ſuch a loſs; but it is conti 
to the conſtant practice. On a policy on a hep, ſailon 
wages or proviſions are never allowed in ſettling tt 
damages. The inſurance is on the body of the ſhip, tack 
and furniture; not on the voyage or crew. In this caſe it 
admitted, that there was no damage done to the ſhy, 
tackle, or furniture; and therefore I think the direQot 
was right, and that the plaintiff ought not to recover.” 


Mr. Juſtice Buller.—“ I take it to be perfectly well ſel 
tled, that you are not to recover on a policy on the boch 
of the ſhip for ſeamens wages or proviſions ; theſe are 0 
the ſubject of the inſurance. The caſe put at the bar proc 
the rule. For if the ſhip had been detained in conſequent 


of any injury which ſhe had received in a ſtorm, though te 
underwrite! 
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a 7 
2 


underwriter muſt have made good that damage, yet you C H A P. 


arg . could not have come upon him for the amount of wages or 
1 . proviſions, during the time ſhe was ſo repairing, Here 
90 ; the ſhip itſelf is fafe; and the court only look to the thing 
11 Witclf, which is the ſubject of inſurance ; and the wages 
. and proviſions are no part of the thing inſured.” 

The doctrine contained in the preceding caſes was much 
t the diſcuſſed, and by ſome ſuppoſed to be conſiderably ſhaken 
p. by a deciſion of the court of King's Bench in the year 
+l 1791; where it was unanimouſly held by the learned 
WE judges, that proviſions ſent out in a ſhip for the uſe of the 
ho crew are protected by a policy of inſurance on the h and 
ny urniiure. In the argument of that caſe, the judges at 
o h firſt thought it fell within the principle of deciſion in Ro- 
* triſm v. Ewer, which they were determined to ſupport : 


but the grounds of diſtinftion between the two deciſions are 
fated with ſo much clearneſs and perſpicuity, and the effe&t 
of uſage upon this ſpecies of contract fo well aſcertained, 
that I feel it my duty not to abridge the arguments adopt- 
ed by the court. 


= It was an action on a policy of inſurance on an Zaft Brough v. Wlit- 
tun Iiia and China ſhip, and on the tackle, ordnance, ammu- TY 88 
n niton, artillery, and furniture of the ſhip. At the trial be- 9 
0 ore Lord Kenyon at Gurldhall, it appeared that while the 
che ſhip was lying off Bank-ſaul Iſland in the river Canton, it 
1 6 became neceſſary to refit her, for which purpoſe the ſores 
ſhi ou proviſions were taken out of her, and put into a ware- 
an boue, called a bank-ſaul, and that while they were in the 
» rrehoule, they were deſtroyed by an accidental fire. It 
vas admitted that the policy covered all the articles but the 
1 poviſons, which were merely for the uſe of the ſhip's 


der: but if thoſe proviſions were not protected by the po- 
ley, then there was not an average loſs of 31. per cent. It 3 
Fs conſidered in the ſame light, as if the accident had hap- 4:. Ws 


roves 
bene ned on board the ſhip. For the defendant it was con- 
1 te weed, that the proviſions were not protected by the inſur- 


iter 8 ance; 
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| ſince acquieſced; on which the plaintiffs obtained | 
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ance ; but one of the jury ſaid, it had been determined i 
Lord Mansfield's time, that they were included under it 
word furniture, under which deciſion the merchants hy 


verdict. 


A motion, founded upon this objection, was afterywarg 
made to ſet aſide the verdict, and an enquiry was ordert 
reſpecting the caſe alluded to by the juryman; and the . 


gument was fully entered into at the bar. | pr 


CO! 


Lord Kenyon, after obſerving on the looſe and ambiguoy 6 


terms of policies of inſurance, ſaid, The queſtion here ariſe 
on the meaning of the word © furaiture;” one of the ju 
rymen ſaid, and in that he is now confirmed, that according 


fo1 
ren 
wen 


to the underſtandings of thoſe who enter into theſe con. the 
tracts, it includes the proviſions for the uſe of the crew. Now, ple 
among the ſeveral accidents, againſt which the defendant WW 
inſured, are perils by fire; and this ſhip being at Canton, i \ 
became neceſlary to refit her, and to take out all her good unde 
and land them on this iſland, where the accident happened; 0 p 
by which theſe proviſions, with the reſt of the goods, wer to re 
burned ; and there is no doubt but that the loſs on thi * 
iſland muſt be conſidered in the ſame light as if it had hap the 1 
pened on board the ſhip itſelf, This was determined i of af 
Pelly v. The Royal Exchange Aſſurance Company. Then 8 
theſe proviſions be inſured as part of the out- fit of tht 4 
ſhip, and they were conſumed by one of the perils inſure Now 
againſt, there is an end of the queſtion ; a loſs has happened have 
within the meaning of the policy; and conſequently the when 
defendant is liable. But it was ſaid in the argument that * 
the inſtant any of the proviſions were conſumed on boath WW gt 
there could not be a total loſs : but the ſhort anſwer to thi WM hull, | 
is, that that comes within the wear and tear of the lig alone 
and it might as well be ſaid that if a maſt were a little ir. writer 
jured there could not be a total loſs. If this deciſion we Wk th 


to militate againſt any determination, or even an obiter quantit 


dium, of Lord Mansfield, 1 ſhould have heſitated for me naded 
une 
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Nen v. Ewer is clearly diſtinguiſhable from the preſent ; 


. here the goods were conſumed by an accident by fire on 


board the ſhip, (for the iſland was for this purpoſe equiva- 
lent to the ſhip), and within the meaning of the policy of 
inſurance : but in that caſe they were conſumed by the Ne- 


Tres during @ detention of the ſhip. 


Mr. Juſtice Aſhburft.—« The caſe cited is not like the 
preſent, for the reaſon given; and I think that this loſs 


fons being applied to the purpoſe for which they were in- 
tended. Theſe proviſions were part of the out-fit ; they 
were conſumed by fire, (one of the accidents againſt which 
the defendant inſured), and conſequently could not be ap- 
plied to the purpoſe for which they were put on board.“ 


Mr. Juſtice Buller. I am clearly of opinion that the 
underwriters on the body and furniture of the ſhip are liable 
to pay the amount of theſe proviſions, which were bought 
to replace thoſe, which were conſumed by an accident with- 
in the meaning of the policy. Without commenting on 
the words of the policy, it 1s ſufficient to ſay that a policy 
of aſſurance has at all times been confidered in courts of law 
as an abſurd and incoherent inſtrument; but it is founded 
on uſage, and muſt be governed and conſtrued by uſage. 
Now it is perfectly clear that in every inſtance, where loſſes 
have been ſettled, the proviſions put on board the veſſel 
when ſhe ſailed, have been conſidered as part of the ſhip. 
The value is taken in this way; the underwriters have a 
nelt to go and fee the ſhip, to examine the value of the 
bull, the maſts, and the proviſions ; the value of the ſhip 
lone comprehends all theſe articles: but though the under- 
Writers have a right to examine the ſhip itſelf, in point of 
dt they do not, becauſe they know, from experience, the 
quntity of proviſions neceſſary for the crew for the in- 
tended voyage; and if that value be ſtated to them in the 


2 ordinary 


comes within the terms of the policy. It is an undertaking 
io inſure againſt all accidents which will prevent the provi- 
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ume before I delivered my opinion. But the caſe of Ro- C * P. 
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CHAP. ordinary way, they fign their names immediately withou 


— making further enquiries. Then if the proviſions be in. 


cluded in a policy on the ſhip, and the fhip and all the pp. 
viſions be loft, the underwriters muſt make good the whele 
loſs, whether it be a valued or an open policy. But it ha 
been ſaid that, if an accident happen after ſome of the pw. 


viſions are conſumed, the underwriters are entitled to a de. 


duction to the amount of ſuch proviſions : I will anſyer 


this, lirſt, as the argument applies to a valued, and then 9 
an open policy. As to the firſt; from the nature of the 
policy, the proviſions are not inſured againſt all events ; they 
are only inſured againſt particular riſks. Again, there 
is nothing from which there can be ſalvage ; if the body of 
the ſhip and every thing on board be ſunk, or burned, there 
can be no ſalvage. And, in the caſe of an open policy, 
the inſured muſt prove by evidence what was the value of 
the whole, and then the ſame reaſons apply as in the caſe of 


a valued policy. With reſpe& to the caſe of Robertſon v. 


Ewer, which has been relied on; I thought at firſt that it 
applied ſtrongly to the preſent ; and if I ſtill entertained the 


ſame opinion, I would not on account of any uſage to the 


eontrary among underwriters, overturn a ſolemn determi- 
nation of this court: but that caſe, and the two others there 
mentioned, are clearly diſtinguiſhable from the preſent, In 
all thoſe the inſured wiſhed to charge the underwnter 
with the amount of the proviſions conſumed, during tht 
time when the ſhips were detained. Of thoſe therefore it 
is ſufficient to ſay that an inſurance is on the ſhip for il 
voyage: but, during a detention, the ſhip is not proceeding 
and therefore the underwriters are not liable. This calc 
alſo differs from that of Robertſon v. Ewer, in another t- 
cumſtance z there the proviſions were conſumed by tit 
flaves on board, and not by the ſhip's crew, and the ſlares 
are conſidered as part of the cargo. The words of Lord 
Mansfield in that caſe muſt be taken with a reference to tit 
caſe then betore him : He was then ſpeaking of a charge for 
proviſions uſed during, the detention of the ſhip, and for tlit 
maintenance of the thee - ; and he ſaid, © there is no auth: 
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s rity to ſhew that, on this policy, the inſured can recover 
« for ſuch al? „5%; but it is contrary to the conſtant practice.“ 
Then he proceeded to ſay, on a policy on a ſhip, ſailors 
wages or proviſions are never allowed in ſettling the da- 
mages. Now, even if thoſe latter words be taken in their 
general ſenſe, and not confined to the caſe immediately be- 
| fore the court, they are accurate; for cc proviſions? £0 no- 
nine are not taken into conſideration. In general, the cap- 
tain of a ſhip takes on. board proviſions ſufficient for the 
| voyage; and if he be detained in any pott, and he be a pru- 
dent man, he will not uſe what are called the ſhip's ſtores 
during his detention, but he will buy others for immediate 
conſumption during the detention, becauſe he cannot but 
| know that he has the ſame length of voyage to perform that 
| he had before he was detained : it makes no difference 
howeyer to the underwriters whether he do ſo or not'; for 


remainder of the voyage, the underwriters are not anſwer. 
able for theſe, but only for thoſe which were on board at 
the time of the inſurance, ſince they only formed a part of 
the value of the ſhip. On the whole therefore I am of opi- 
nion that there ſhould be no new trial. The caſes cited 
are diſtinguiſhable from the preſent ; the uſage of merchants, 


fi as to the conſtruction of theſe inſtruments, ſtands unim- 
riteſs peached, and therefore it muſt prevail in this caſe.” 
r the | 
i it Mr. Juſtice Greſe agreed, and the rule was diſcharged. 
25 1 an inſurance upon a Greenland ſhip, it became a queſ- 
* ton, whether the lines and tackle employed in the fiſhery in 
- ain thoſe ſeas could be recovered under a policy made upon he 
y the ſip tackle and furniture, & c.. This caſe came before the 
faves court, upon a motion for a new trial, and the judges 
Lord ere unanimouſly of opinion, that they were not protected 
to the by the policy, not being part of the ſbip's tackle or furni- 
ge fol ture. 
or the 8 
zutho It is alſo neceſſary, in order to intitle the inſured to re- 


«ver, that the Joſs, which has happened, be a direct and im- 
| i2 mediate 
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if the captain be obliged to purchaſe other ſtores for the 
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or THE CONSTRUCTION 


mediate conſequence of the peril inſured, and not a remote 
ane. This doftrine was laid down in a caſe before Lon 
Mansfield, and the deciſion of the jury was agreeable to the 
principle ſtated by the Chief Juſtice. 


It was an action on a policy of aſſurance © at and from 
« Bri/idl to the coaſt of Africa, during her ſtay and trade 
there, and from thence to her port or ports of diſcharge in 
&« the Meſi Indies. There was a memorandum on the po. 


_ « licy, that the aſſurers are not to pay any loſs that may 


« happen in boats during the voyage (mogtality by natural 
« death excepted) and not to pay for mortality by mutiny, 
« unleſs the ſame amount to 107. per cent. to be computed 
on the firſt coſt of the ſhip, outfit, and cargo, valuing 
& negroes ſo loſt at 357. per head.” The demand upon the 
policy was the loſs of a great many ſlaves by mutiny. Ile 
evidence of the captain was, that he had ſhipped 225 prime 


flaves on board: that on the third of Muy, before he failed | 


from the coaſt of Africa, an inſurrection was attempted; 
that the women ſeized him on the quarter deck, and endez- 
voured to throw him overboard, but he was reſcued by the 
crew; that the women and ſome men threw themſelves 


down the hatchway, and were much bruiſed. That he ett 


the ringleader on ſhore, and twelve men and a woman after- 
wards died of thoſe bruiſes, and from abſtinence : that on 
the 22d of May there was a general inſurrection, the crew 


were forced to fire upon the ſlaves, and attack them with 


weapons, it being a caſe of imminent neceſſity. Several 
ſlaves took to the ſhip's ſides, and hung down in the water 
by the chains and ropes, ſome for about a quarter of an hour, 
three were killed by firing, and three were drowned, the rel 
were taken in, but they were too far gone to be recovered; 
many of them were deſperately bruiſed, many died in conſe- 
quence of the wounds they had received from the firing 
during the mutiny, ſome from ſwallowing ſalt water, ſome 
from chagrin at their diſappointment, and from abſtinence; 
ſeveral of fluxes and fevers ; in all to the amount of 55: 


The underwriter had paid at the rate of 15 fer cent. for 19 
| who 
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3 | who were either killed during the mutiny, or had afterwards 
2 died of their wounds. Another conſequential damage was 
gated, that the mutiny had leſſened the remaining ſlaves in 
3 the ellimation of the planters, and reduced their price. 


Lord Mansfield ſaid,“ as to the latter loſs, I think the un- 
derwriter is not anſwerable for the loſs of the market, or 
the price of it: that is a remote conſequence, and not with» 


in any peril inſured againſt by the policy, 


« The queſtion for the jury will be, whether any of thoſe 
who died by any other means, except by being fired upon, or 
in conſequence of the wounds and bruiſes which they receiv- 


| &d during the ſtruggle, are within the meaning of the policy, 


which inſures againſt damage by mutiny. This policy is in 


| the common form, and if it were not for the memorandum, 
| 1 hould ſay, the caſe was not within the inſtrument. But 


as it now ſtands it is very clear, that thoſe who were killed 
by the firing, or died in conſequeace of their wounds, are 
within the policy; the other complicated caſes muſt be left 
to the jury. The firſt claſs, ſuch as were killed in the fray, 
certainly come within the meaning of the policy ; and the 
ſecond. claſs alſo, thoſe who died of the wounds they received. 

The third claſs are, I think, as clearly not within it, ſuch as 
being baffled in their attempts, in deſpair choſe a mode of 
death, by faſting, or died through deſpondency : that is not 
mor- ity by mutiny, but the reverſe, for it is by failure of 
mim. The great claſs are ſuch as received ſome hurt by 
the mutiny, but not mortal, and died afterwards of other 
cauſes, as thoſe who e water, jumped overboard, 

Vc. This is the great point.” 


The jury found, that all who were killed in the mutiny, or 
lied of their wounds, were to be paid for. That all thoſe 


who died of their bruiſes, which they received in the mutiny, 
though accompanied with other cauſes, were to be paid for. 


That all who had ſwallowed ſalt water, and died in conſe- 
ence thereof, or who leaped into the ſea, and hung upon 
4 | the 


$7. 
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II. 
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v. Bridge, Doug. 
397. | 
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C = P. the ſides of the ſhip, without being otherwiſe bruiſed, or who 
25 died of chagrin, were not to be paid for. 


the courts have gone, as far as poſſible, to decide according 
to the intention of the parties. | 


Syers and others 


OF THE CONSTRUCTION 


In the conſtruction af policies of inſurance for time (a), 
which are very frequent, the ſame liberality, equity, and good 
ſenſe, have always prevailed, as in all other inſurances : and 


In an action on a policy of inſurance on the ſhip Mary, 
letter of marque, the words of the policy were, “ at and 
« from Liverpool to Antigua, with liberty to cruiſe fox weeks, 
« and to return to Ireland, or Falmouth, or Milford, with any 
« prize or prizes.“ This {hip having been taken, this action 
was brought, and came on to be tried before Baron Hothan 


at Lancaſter, when a verdict was found for the plaintiffs. 


Upon a motion for a new trial, the material parts of tie 


evidence were, that the policy was made on the gth of Fehn. ; 
ary 1779, and there was no time fixed in it for the com- 

mencement, or the duration of the voyage. The captain of 
the ſhip, being called on the part of the plaintiffs, ſwore that : 
he in fact ſailed from Liverpool on the 28th of February : he 
was five days before he cleared the land ; and he proceeded : 
on his direct voyage till the 14th of March, chaſing, how- f 
ever, at different times, from the 7th to the 14th, at which 0 
time he began his cruiſe, giving notice thereof to the crew, 4 
and ordering a minute of it to be entered in the log-book, 15 
which was done. From the 14th of March, he continued 1 
cruiſing about the ſame latitude till the 17th or 18th of4pri; * 
when he diſcontinued the cruiſe, of which he alſo gave no- ſh 
tice, intending to go to the Burlings, off Liſbon, in the courſe 0 
of his voyage. On the 23d he renewed the cruiſe, of which - 
he gave notice as before, and ordered a minute, to that put- Th 
poſe, to be entered in the log-book. From that time he con- * 
tinued cruiſing till the 28th of April, when he was taken by * 
(a) By a late act of parliament 35 Geo. III. c. 63. ſ. 12. no policy up = 
& 


any thip, or intereſt therein, ſhall be made ſor any longer term than 12 ear 
dar months. See ant e p. 28. 
| 20 


U 
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an American privateer. Many witneſſes were examined, C H A P. 
{ome of whom thought, that the liberty of cruiſing given by / 
the policy, meant ſix ſucceſſive weeks; others conceived, 

that if the ſeparate times of cruiſing, when added together, 

ſhould not exceed the ſpace of ſix weeks, the terms of the 

inſurance would be complied with: but none of them could 

prove any uſage, as none of the witneſſes ever knew a caſe 

exaclly circumſtanced like the preſent. 


: * | 

Lord Mansfield. —* This was merely a queſtion of con- 
ſtruction, on the face of the policy, and unleſs an uſage could 
have been ſhewn in favour of this deſultory cruiſing, calling 
witneſſes to ſupport it, was calling them to ſwear to mere 
opinion, None of thoſe produced knew of any inſtance ; 
and therefore, their evidence ought not to have been re- 
ceived. Yet, I date ſay, their teſtimony had great weight 
with the jury. The meaning of words depends upon the 
ſubject. The inſtructions were not read, but they ſhew the 
meaning very clearly, for they run thus: “To cruiſe ſix 
« weeks, and ten proceed to Antigua. There can be no 
general rule. Here the ſubje& matter, in my opinion, is 
deciſive to ſhew, that the ſix weeks meant one continued 
period of time, A cruiſe is a well known expreſſion for a 
connected portion of time. There are frequently articles 
jor a month's cruiſe, a ſix weeks cruiſe, &c. Such a liber- 
ty, as in this caſe, to a letter of marque, is an excuſe for a 
deviation, But what is contended for by the plaintiffs is 
impoſſible in practice. Suppoſe the ſhip returns directly 
back, cruiſing for the ſpace of a week. She may then per- 
haps take three weeks to return to where ſhe had been. Can 
ſhe then renew the cruiſe, return again, and fo repeatedly ? 
The voyage, in that way, might laſt for years. But the 
true meaning is, “ I will excuſe a deviation for fix weeks.“ 
The inſtructions, although it happens they were not read, 
ſtrike me much. Another argument: Six weeks is a con- 
tinuation, a congregate denomination of time. If they had L 60 } 
meant ſeparate days, they would have ſaid forty-two days.” 
The rule for a new trial was made abſolute, 
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CHAPTER Tuz THIRD, 


of Loſſes by Perils of the Sea, 


I 4 Haw ſubje& matter of this chapter may be reduced to a 


very ſmall compaſs ; as very few queſtions have ever 


| been agitated in the Engliſh courts of law upon this point. 
| It may, in general, be ſaid, that every thing which happens 
| to a ſhip, in the courſe of her voyage, by the immediate act 
of God, without the intervention of human agency, is a 


peril of the ſea, Thus in an inſurance againſt perils of 


the ſea, every accident happening by the violence of 


wind or waves, by thunder and lightning, by driving againſt 
rocks, by the ſtranding of the ſhip, or by any other vio- 
lence which human prudence could not foreſee, nor human 


damages ſuſtained, in conſequence of ſuch accident. 
But if a ſhip be driven by ſtreſs of weather on an ene- 
my's coaſt, and is there captured, it is a loſs by capture, and 


| net by perils of the ſea. This was ruled by Lord Kenyon in an 


action on a policy againſt capture only, and the ſhip was dri- 
ven by a hard gale of wind on the coaſt of France, and was 
there captured, but ſhe did not receive any damage by the 
wind. Lord Kenyon ſaid, this was clearly a loſs by capture, 
for had ſhe been driven on any other coaſt than that of an 


enemy, ſhe would have been in perfect ſafety. The plaintiff 


had a verdict. 


In caſes where the loſs is not total, but only partial, ariſing 
from a leak, from the ſtranding of the ſhip, or from the loſs 
of her maſts, cables, or rigging, the inſurers upon the car- 
60 are liable to reſtore the value of all the damaged goods, 
and the underwriter upon the ſhip is alſo anſwerable for 
il the injury which ſhe has ſuſtained, | 


In 


61 


CHA P, 
III. 


1 Shower 323. 
Roccus. 
Not. 64. 


| firength reſiſt, may be conſidered as a loſs within the mean- 
ing of ſuch a policy: and the inſurer muſt anſwer for all 


Green v. Elmſlie, 
Peake 212. 


1 Magens 52 76. 


6 | . OF LOSSES BY PERILS 


CH AP. In charter parties, if the veſſel freighted was robbed 9 

9 taken by pirates, that was held to be a loſs within the mea. 

2 Roll. Abr. ing of the words “ perils of the fea.” It is alſo faid, tha 
248. pl. 10. R ; 2 | 

Comberbatch, the ſame rule of conſtruction prevails as to policies of aſſu. 

56. ance. That poſhbly might, and would be the true conſtrue. 

tion upon thoſe words: but as it is now the univerſal cu. 

tom to inſure againſt the attacks of pirates, by expreſs word 


inſerted in the policy, that queſtion can now hardly ariſe, 


Although the courts in this caſe, as in all others, will en. 
| deavour to give effect to this ſpecies of contract, by a liberd 
[ 62 ] and equitable conſtruction; yet they will be cautious not ty 
extend the principle ſo far, as to ſay, that the acts of the par. 
ties ſhall be made to operate beyond their intention; and 
therefore they will attend to the words of the contra, and 
ſee that the loſs, which has proved to have happened, i 
really one of thoſe piſks againſt which the underwriter ha 
inſured, wm | 


Gregſon v. Gil- . h 1 . - al 
bn An action was brought upon a policy of inſurance fort 


Eafter, 23 Geo. value of certain ſlaves, inſured by that policy. The declan- 
TIL. 4 


tion ſtated, “ that by perils of the ſea, contrary winds, cur- 
<« rents, and other misfortunes, the voyage was ſo much re. 
c tarded, that a ſufficient quantity of water did not remain 
&« for the ſupport of the ſlaves, and other people on board, 
&« and that certain of the ſlaves, mentioned in the declan- 
« tion, periſhed for want of water. The facts, appearing 
in evidence, were, that the ſhip, being bound from Guined 
to Jamaica, had miſſed the iſland, and the crew were E. 
duced to great diſtreſs for want of water: that the captain 
conſulted with the crew, and it was unanimauſly agreed upon 
that ſome of the ſlaves ſhould be thrown overboard, in ord! 
to preſerve the reſt : that at the time this reſolution v3 
formed, there remained but one day's full allowance of 
water, at two quarts per man. The jury, upon this evidence 
found a verdict for the plaintiff, with damages at 39 
head for every ſlave thrown overboard. 


: | A motion 


uon 


OF THE SEA, 


62 


A motion was afterwards made for a new trial, upon the C H A P. 
III. 


ground, that this was not a loſs by perils of the ſea. 


Lord Mansfield. — This is a very uncommon caſe, and 


W deſerves a further conſideration. There is great weight in 


the objection, that the loſs is ſtated, by the declaration, to 


| have ariſen from the perils of the ſea, and that the cur- 
| rents, &c. had made the ſhip foul and leaky. Now does 


it appear by evidence, that the ſhip was foul and leaky ? 
On the contrary, the loſs happened by miſtaking Jamaica 
for another place. Beſides, a fact has been mentioned by 
the counſel of throwing ſome overboard after the rain fell, 

a fact, which i . not agreed on by both ſides, though a _ 
a one.“ 


Mr. Juſtice Buller. —“ The declaration does not, in any 
art of it, ſtate the loſs, which has been the occaſion of 


| this demand; and it would be very miſchievous, if we 
| were to overturn this objection. Suppoſe, for a moment, 
| that the underwriters, in ſome caſes, are liable for the 


miſtake of the captain, yet, if they are not liable in others, 
the nature of the loſs muſt be ſtated in the declaration, 
that the defendant may have an opportunity of moving in 
arreſt of judgment, if it be not ſufficiently alledged. But 
it would be impoſſible for the defendant in this caſe to 


| move in arreſt of judgment; for the facts of the caſe, as 


proved, are different from thoſe ſtated in the declaration. 
The point of law in arreſt of judgment can only be argued 
from the facts ſtated on record; 3 and the declaration in 
this caſe ſtates the loſs of the plaintiff to have happened 
by perils of the ſea.” The rule for a new trial was made 
abſolute, on payment of coſts, 


If a ſhip has been miſſing, and no intelligence received 
of her within a reaſonable time after ſhe ſailed, it hall be 
preſumed that ſhe has foundered at ſea. 


The 
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E HA F. 


Green v. Brown. 


2 Stra. 1199. 


Newby v. Read, 


Sittings after 
Michaelmas, 
3 Geo. III. 


( 64 ] 


/ 


OF -LOSSES BY PERILS: 


- The ſhip Charming Peggy was inſured in 17390, from 
North Carolina to London, with a warranty againſt cap, 
tures and ſeizures, and in an action the loſs was laid in 
the declaration to be by ſinking at ſea. All the evidence 
given was, that ſhe ſailed out of port on her intended 
voyage, and had never ſince been heard of. Several wit. 
neſſes proved, that, in ſuch a caſe, the preſumption iz, 
that ſhe periſhed at ſea, all other ſorts of loſſes being ge- 
nerally heard of. It was inſiſted for the defendant, that 
as captures and ſeizures were excepted, it lay upon the 
plaintiff to prove, that the loſs happened in the. pariicular 
manner declared on. But Lord Chief Juſtice Lee ſaid 
it would be unreaſonable to expect certain evidence of 
ſuch a loſs, where every body on board is preſumed to be 
drowned: and all that can be required 1s the beſt proof 
the nature of the cafe admits of, which the plaintiff has 
given. He therefore left it to the jury, who found ac- 


cording to the plaintiff's declaration. oh 
| | refun 

The ſame doctrine was held in a more modern caſe before 9285 
Lord Mansfield. It was an action of covenant on a deed, 10 
in the nature of a policy of inſurance, by which the de- . : 
fendant was bound to inſure againſt any loſs happening before 4 : 
the 3oth of November 1762, free from average. The ſp WWW . 
failed from Newca/ile to Copenhagen, which is uſually about * 
ten days voyage. She was ſoon after taken by a French _ 
privateer, but ranſomed ; and ſhe then proceeded on her aug 
voyage to Cipenhagen (as was proved by the ranſomers) in 1 

a bad condition. She was never heard of afterwards . * 
though all due diligence had been uſed ; and ſeveral ſhi, BW 
which failed after her, were proved to have arrived ſafe a hy i f 

Copenhagen. | MR 

| | 5 7 , demanc 

Lord Mansfield told the jury, that this evidence w 4 Wy 


ſufficient ground to preſume that ſhe periſhed at ſea, unlels | 
the contrary appeared. The jury accordingly found for 
the plaintiffs. 


I bare 


| have not been able to find any regulation in the law C H A P. 
| of England, or the uſage of merchants, fixing a limited Sg 
| time, within which the aſſured may demand payment for . 
his loſs, in caſe no accounts arrive of the ſhip, upon which 

inſurance is made. Indeed, from the nature of the thing, 

what {hall be a reaſonable time, in ſuch caſes, muſt always 

| depend upon a variety of obvious circumſtances. I under- 

land, however, a practice has prevailed among inſurers, 

which ſeems reaſonable enough, that a ſhip ſhall be deemed 

loſt, if not heard of in fix months aſter her departure, (or 

after the time of the laſt intelligence from her) for any 

| part of Europe ; and in twelve months, if for a greater 

diſtance, The only objection to ſuch a practice is, that 

the latter period does not ſeem ſufficient in India voyages. 

However, that is a matter for the inſurer's conſideration; Salk. 22. 

and even if he ſhould pay the money under a miſtake, ſup- | 

poling the ſhip Joſt, when it really is not, he might, as 

we ſhall. ſee hereaſter, if the inſured were unwilling to 

refund, recover it back, in an action for money had and vide poll; 6. 20k 
received to his uſe, 


— ——— 44 _w : — - - - - — 
5 R — f * — Py et . r 
als r n * - AS 2 6h N 
Yo Abs 1. . " \ 


— 


—— 
n 


— —— wn 
rr ee 5 2 
rr „ 2 r i 2 1 — Sc = SIS 


* 


; xn r 3 
... A Bob's hs 
* 7 — * 


e 


n 
; py 


— 


5 


— ů ů — — — — . 

rr — AS 
rn 
3 


——— — . — — - 


2 — 
* 


— 8 n 8 


— 


In Hhain and France, this matter, however, is not left 
to uncertainty; but the time, within which ſuch %s may 
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be vemanded, is fixed and aſcertained by expreſs regula- 


tions. By the ordinances of the former, if any ſhip in- 2 Magens 33. 
lured on going to, or coming from the Indies, is not heard 

of in a year and 2 half after her departure from the port [65 ] 

where ſhe loaded, it is declared that ſhe is, and ſhall be 

deemed loſt ; by thoſe of the latter it is ſaid, that if the 

aſured receive no news of his ſhip, he may, at the expi- 

ation of a year for common voyages, reckoning from the 2 Magens 177. 
lay of the departure, and after two years for thoſe at a >a c 11 5 
greater diſtance, make his ceſſion to the underwriters, and 58. 

(mand payment, without being obliged to produce any 

certificate of the loſs, 
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CHAPTER Tux FOURTH 


Of Loſſes by Capture and Detention of 8 


0 PTURE, as applied t to the ſubject of marine in- 
— ſurances, may be ſaid to be a taking of the ſhips or 
goods belonging to the ſubjects of one country, by thol 

of another, when in a ſtate of public war. What ſhall be 

conſidered as a capture, fo as to render an inſurer liable 

under a policy, inſuring againſt N has now become 

a queſtion of very little difficulty. 


2 Burr, 694. The law upon this ſubject is perfectly ſettled in Englany 
ee between the inſurer and the inſured; and it is this, that 


the ſhip is to be conſidered as loſt by the capture, though 
ſhe be never condemned at all, nor carried into any por 
or fleet of the enemy: and the inſurer muſt pay the value, 
If, after a condemnation, the owner recover or retake her, 
the inſurer can be in no other condition, than if ſhe hal 
been retaken or recovered before condemnation. The in- 
ſurer runs the riſk of the inſured, and undertakes to in- 
demnify; he muſt therefore bear the 7/5, actually ſuſtained 
and can be liable to no more. So that if, after condemns 
tion, the owner recovers the ſhip in her complete condi- 
tion, but has paid falvage, or been at any expence in get- 


ting her back, the inſurer muſt pay the loſs fo actual) nl 
ſuſtained. No capture by the enemy. can be ſo total 3 and 
2 Burr. 696. loſs, as to leave no poſſibility of recovery. If the owner her, 
himſelf ſhould retake at any time, he will be entitled; the 
2. II. and by late acts of parliament, if an Engliſh ſhip retake Foy 
34. f. 24. | | 
33 Geo. III, the veſſel captured, either before or after condemnation, and 
6.66. 1:42: the owner is entitled to reſtitution upon ſtated ſalvage ſail 
This chance does not, however, ſuſpend the demand for 3 pref 
total loſs upon the inſurer : but juſtice is done, by putting enten 
him in the place of the inſured, in caſe of a recapture. the 


Theſe 


OF LOSSES BY CAPTURE, &. 


Theſe principles, which are agreeable to the ideas of fo- 
| reign writers, were ſettled by Lord Mansfield, and the whole 
court of King's Bench, in 6% againſt Withers, (which 
will be cited at length when we come to treat of abandon- 
ment), and which have never ſince been diſputed. It has 
likewiſe been held, that where a capture has been made, 
| whether it be legal or not, the inſurers are liable for the 
charges of a compromiſe made bona fide, to prevent the ſhip 


I have been able to find where this point came directly in 
| queſtion is a nfs prius note; but when we conſider the 
high authority from which this doctrine is taken, and that 
the thing in itſelf is not at all repugnant to the general 
principles of the law of inſurance, it certainly has a claim 
to our attention. | 
It was an action on a policy of inſurance on a Dutch ſhip, 
called the Tyd, and its cargo, at and from Sairt Euſtatius 
to Amſterdam, warranted a Dutch ſhip, and the goods Dutch 
property, and not laden in any French port in the Ve 
Indies. The cargo was worth 12,0007, and was inſured 
at a premium of fifteen guineas per cent. which was ad- 
| vanced to this high rate, on account of the number of cap- 
tures made by the Eng/i/h, of neutral veſſels, on ſuſpicion 
of illicit trade, and the detention of thoſe veſſels, by the 
proceedings in the courts of admiralty. The defendant 
underwrote 827. of the plaintiff's, for a premium of 
120 189. 34. In May 1758, the ſhip was at Saint Euſtatius, 
{zking in her cargo, which conſiſted of ſugar and indigo, 
and other French commodities, which were put on board 


ite illand. On the 18th of June 1758, ſhe failed on her 
voyage; on the 27th ſhe was taken by an Engliſb privateer, 
and carried into Portſmouth. On the 1ſt of Augu/t, the 
lalors were examined upon the ſtanding interrogatories, 
prelcribed by the ſtatute 29 Geo. II. c. 34+ and the captain 
entered his claim in the Admiralty court. In O22ber 17 58, 
tie claimants were cited to ſpecify what part of the goods 
was 


from being condemned as prize. It is true, the only caſe 


ler, partly out of barks from ſea, partly from the ſhore of 


Rocci Selecta 
reſponſa. 
Reſp. 34. 


2 Burr. 683. 


Berens v. 
Rucker. 
1 Black. 313. 
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nounced for the contumacy of the claimants in not ſpeci. 


the market was very high, and as the cargo was in part pe. 


there was a ſufficient cauſe for ſeizure ; and thereupon coſls 


OF LOSSES BY CAPTURE 


was taken from the ſhore of Saint Euſtatius, and what from 
the barks. Citation was continued from court to court til 
February 1759, when an interlocutory decree was pro. 


fying, and that therefore the goods ſhould be preſume 
French property. There was an appeal to the lords com. 
miſſioners of prizes: but as many cauſes ſtood before it, as 


riſhable, the agent of the owners agreed with the captors 
to give them 80017, and coſts, to obtain the reverſal of the 
ſentence. The reverſal was had by conſent, and, in order 
to give coſts to the captor, it was decreed by conſent, that 


were deerecd to the captors, and reſtitution of the cargo 
to the owners was allo ordered. The ſhip, when reſtord, 
proceeded to Amſterdam ; and after her arrival there, the 
Chamber of Inſurances in that city ſettled the average of 
the plaintiff towards the loſs and expences at 147. 35. 84, 
occaſioned by the capture, detention, and litigation ; and 
for this ſum the action was brought. 


Lord Mansfield. —* The firſt queſtion is, whether this 
was a juſt capture? Both ſentences are out of the cafe 
being done and undone by conſent. The capture was 
certainly unjuſt, The pretence was, that part of tu 


cargo was put on board off Saint Euſtatius, out of batks hs 
ſuppoſed to come from the French iſlands, and not loaded | 
immediately from the ſhore. This is now a ſettled point * 
by the Lords of Appeal, to be the ſame thing as if they * 
bad been landed on the Dutch ſhore, and then put on boars fr 
afterwards; in which caſe there is no colour for ſeizute. 
The rule is, that if a neutral ſhip trade to a French colon), os 
with all the privileges of a French ſhip, and is thus adopted k 
and naturalized, it muſt be looked upon as a French ſhip, iow 
and is liable to be taken. Not ſo, if ſhe have only French 
produce on board, without taking it in at a French pott; 0. 
tor it may be purchaſed of neutrals. trad 


Second 


* 


AND DETENTION OF PRINCES. 63 


Second queſtion is, whether the owners have aRed bon C HA P. 
and uprightly, as men acting for themſelves, and uon 
— footing; ſo as to make the expences of this : 
W compromiſe a loſs to be borne by the inſurers. The 
| order of the judge of the Admiralty to ſpecify was illegal, 
contrary to the marine law and the act of parliament, 
| which is only declaratory of the marine law; becauſe if 
they had ſpecified, it could be of no conſequence, accord- 
ing to the rule I before mentioned. The captors were, | 
however, in poſſeſſion of a ſentence, though an unjuſt [ 69 1 
one: and a court of appeal cannot, or ſeldom does, upon a . 
reverſal, give coſts or damages, which have accrued ſub- 
ſequent to the original ſentence ; for theſe damages ariſe 
from the fault of the judge, not of the parties. Under all 
theſe circumſtances, therefore, the owners did wiſely to 
| offer a compromiſe. The cargo was worth f 2, ooo J. the 
appeal was hazardous; the delay certain. The Dutch de- 
puty in England negotiated the compromiſe ; the Chamber 
of Commerce at Amſterdam ratified it, and thought it rea- 
ſonable. Had the whole ſentence been totally reverſed, the 
coſts muſt have ſat heavy on the owners. I therefore think 
the inſurers liable to anſwer- this average loſs, which was 
{ſubmitted to, in order to avoid a. total one.” The jury 
found for the plaintiff, agreeably to the above direction (a). 
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But though the law upon this ſubject is ſo clearly defined, 
that at this day it ſeems almoſt impoſſible to raiſe a queſtion, 


yet it formerly occaſioned much doubt and litigation, what 


- — —— — 
— — - —— 
— — 2 6 
5 r 


oint | 

they ef:& a recapture might have upon this kind of contract; 
art ud how long it was neceſſary for goods to remain in the 
1 hands of the enemy, in order to diveſt the original proprie- 
ons, lor of his property in Caſe of a recapture. 

pred 


All theſe doubts are now entirely removed, and can 
ever again be agitated in this country, between an inſurer 


0%) In Tyſon v. Gurney, 3 Term R. 477. this caſe was quoted without 


Wn; and che point, in ſupport of which it was adduced, was held 
car dingly. — 


I | and 


CHAP. 


- LY 
* "<a : # 


2 Burr. 695. 
Vide beginning 
of this Chap. 


2 Burr. 1198. 
19 Geo. II. 
6. 37. 


2 Burr 693. 


$70.3 


"real intereſt, becauſe, as we have ſeen, they never coul 
them; for jt was neceſſary to ſet up a total Tos, as he. 
tween third perſons, for the purpoſe of their wager, though 


in fact the ſhip was ſafe, and reſtored to the owner. Hi 


ez; the conſequence of which is, that as wager policic 
are now expreſsly prohibited by ſtatute, theſe queſtions ca 


rial, are: 1ſt, Between the owner and a neutral perſon 


OF LOSSES BY CAPTURY 


and infured ; Lord Mansfield, for himſelf and his bret, 
having declared, in giving judgment in Ge/ v. Withers, tha 
theſe queſtions could never have been ſtarted in policies uh 


have varied the caſe. But wager policies gave riſe t 


Lordſhip laid down the ſame doctrine in Hamilton v. My. 


never ariſe upon a policy of inſurance. 
The only two poſſible caſes, in which they can be mate 


who has bought the capture from the enemy: and, 20h, 


Between the owner and recaptor : But whatever ni 0 
ought to be followed in favour of the owner, againſt t 
recaptor or vendee, it can no way afſect the inſuranc e 
between the inſurer and inſured. f 

| | n 

" Notwithſtanding this point is now, as far as relates b it 
our preſent enquiry, no longer a ſubject of uncertainty, i d 
cannot but afford pleaſure to the mind, and, I truſt, it wil T 
not be conſidered as impertinent, to trace the opinion ca 
foreign writers upon this queſtion, and to ſtate briefly fe Pe 
veral caſes which have been decided in our courts of lv th 
here, upon capture and recapture, previous to the faut qu 
of 19 Geo. II. IS | " 
18 

It ſeems to be generally agreed by foreign writers, thi ret 

it is not every taking and ſubſequent poſſeſſion under tt WW fa 
taking, which will conſtitute a capture in the legal ſenk if } 
of the word, or make it become the property of the capto the 
but that there muſt be a firm poſſeſſion. In this they al be 


abſolute property in the captor, is ſo much a matter d 


agree; but what ſhall be ſuch a poſſeſſion, as to velt the 


doubt, that it is difficult to find two writers of the on 
opinion. 


AND- DETENTION. OF PRINCES. 79. 
opinion. Upon this ſubject, various lines have been C H A Pp. 


s declared, that if any of the ſhips of French ſubjects be 
taken from their enemies, after having been twenty- 
four hours in their hands, they ſhould be good prize; and 
if it be before twenty-four hours, they ſhall be reſtored to. 
the owners, with all that is in them, and one third ſhall 
be given to the ſhip that retakes them. Hyntenſboek, Bynkerſhoek 
towever, ſtates the opinion of Grotius, controverts it with ang 49 
much ability, and ſeems to think, that the pes recuperandi . 4- 
d the ground on which the queſtion is to be decided. He 
E 2 mentions 
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drawn by arbitrary rules, partly from policy, to prevent . - 
tog eaſy diſpoſitions to _neutrals; and partly from equity, = Pur: 693: "ll 
to extend the jus poſtliminii in favour of the owner. And M 
it is not to be wondered at, that there is ſo great an uncer- "i 
tainty and variety of notions amongſt the writers on this 7 
ſubject, about fixing ; a poſitive boundary by the mere force "0 
of reaſon, where the ſubject matter is arbitrary, and not 7 
the object of reaſon alone. 1 5 7 
Gratius is of opinion, that the captor ſhall be ſaid to 22 jure 1 
have the property in him, as ſoon as the former owner c. 6. f. * fe. 
ſhall have loft the hope of recovery, and the ability to | 
purſue, | and that property ſhall then be ſaid to be falen, 9 
when it is brought within the enemy's fortreſs. Whence | 
it follows as a conſequence, that in marine captures, the 4 
capture ſhall be deemed complete, when the ſhips or goods = 
taken ſhall be brought within the harbour or ports of the 18 
enemy, or to that place where their whole fleet i is ſtationed; 1 
for then the recovery may be deſpaired of. But by 2 | 
more recent law introduced among the European nations, i 
it ſeems, that, that only is deemed a capture, which has | = 
been twenty-four hours in the poſſeſſion of the captor. [ 71 J 10 
The former part of this opinion, I find, was adopted in a ” 378 
caſe in March's Reports, where it is ſaid, that the pro- March 170. i 
perty is not altered, unleſs it be brought infra prefidia of ol 1 
the enemy: and ſome nations have made twenty-four hours i 1 
quiet poſſeſſion by the enemy the criterion of their judg- | "= 
ment. Thus by the ordinances of Lewis the fourteenth it - 3 9 


4 


CH A P. mentions the opinion of ſome writers, who think, that 
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_ 
3 is neceſſary for the ſhip to have arrived in the enemy! N 
port, to have been condemned, to have failed out again, | 

and arrived in a friend's port, before the property can be | 
Roccus Not. 68. ſaid to be changed. Roccys rather ſtates the various op. the 
— 2 * nions of others, than aſſerts one of his own; but he ſeen eig 
to lean to the idea, that it is neceſſary to bring the ſhi his 
within the confines of the captor, and to keep it there; oth 
2 Burr. 694 night in ſafe cuſtody, But as was ſaid by Lord Mangel 
all theſe circuniſtances are very arbitrary, and thereſon x 
are generally exploded. 555 4 
: 2 : « 1 
2 Burr. 694. By the marine law of England, as praftiſed in the court P. 1 
of Admiralty, previous to the paſſing of any aft of para. 5 
ment, which commanded reſtitution, or fixed the rate af 5 
ſalvage, it was held, that the property was not changed ſo v1 
as to bar the owner in favour of a vendee or recaptor, til Kt 
there had been a ſentence of condemnation. Agreeably to 1 
this principle, judgment was given in that court, decreeing 4 
reſtitution of a ſhip retaken by a privateer, though ſhe had « 
been fourteen weeks in the enemy's poſſeſſion. Another 6 1 
caſe alſo, npon the ſame principle, was decided againſt the « 
vendee after a long poſſeſſion, two ſales, and ſeveral #4 
Voyages. 8 CY 
5 & ( 
Thus ſtands the marine law of England, by which it a: « t 
pears, that the jus paſtliminii continues till condemnation, *-q 
f 72 ] which, by the acts of parliament, about to be quoted, «q 
extended, and now continues for ever. «1 
« 0 
By the ſlatutes of the 13th Geo. II. c. 4. and 29th Ge. l. * 
c. 34. ſhips or veſſels of his majeſty's ſubjects, which hai 6 f 
been captured by the enemy, and were retaken, either by "tl 
men of war or privateers, were decreed to be reſtored t * 
the original owners, upon paying for ſalvage the ſums men- «q 
tioned in the ſtatutes, and the quantum of ſalvage to be " tq 
paid to privateers was made to depend upon the length « 
of time which the re-captured veſſel! had been in the ene. * 


my's 
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's hands; ſuch ſalvage, however, never being allowed c 
b to exceed a moiety of the yalue, Ts: | 


de rate of ſalvage payable in all caſes is fixed to one 
| eighth of the value, if the re-capture is made by any of 
his majeſty's ſhips, and to one fixth, if by a privateer, or 
other ſhip, FE 


« any ſhip or veſſel, or boat taken as prize, or any goods 
« therein, ſhall appear and be proved, in any court of 
« admiralty having a right to take cognizance thereof, to 


urt. 
ba « have belonged to any of his majeſty's ſubjects of Great 
of WS © Britain or Ireland, or any of the dominions and territo- 
0 « ries remaining and continuing under his majeſty's pro- 
tl $ tection and obedience, which were before taken or ſur- 
0 « prized by any of his majeſty's enemies, and at any time 
ing « afterwards again ſurprized and retaken by any of his ma- 
hat « jeſty's ſhips af war, or any privateer, or other ſhip, 
her « veſſel, or boat, under his majeſty's protettion and obe. 
the « dience, that then ſuch ſhips, veſſels, boats, and goods, 
era « and every ſuch part and parts thereof as aforeſaid, for- 

« merly belonging to ſuch his majeſty's ſubjects, ſhall in all 

© caſes ( ſave in ſuch as are hereafter excepted) be adjudged 
ap- + to be reſtored, and ſhall be, by decree of the ſaid court 
ion, © of admiralty, accordingly reſtored to ſuch former owner 


or owners, or proprietors, he or they paying for and in 
* lieu of falvage (if retaken by any of his majeſty's ſhips) 
* one-eighth part of the true value of the ſhips, veſſels, 


ll, * boats, and goods reſpoctively, ſo to be reſtored, which 
had * ſaid ſalvage of one-eighth ſhall be anſwered and paid to 
rb " the flag officers, captains, officers, ſeamen, marines, and 
d to * ſoldiers, in his majeſty's ſaid ſhip or ſhips of war, te be 
nen- 2 divided in ſuch manner as before in this act is directed 
o be touching the ſhare of prizes belonging to the flag offi- 
gh " Cers, captains, officers, ſeamen, marines, and ſoldiers, 
ie " Where prizes are taken by any of his majeſty's ſhips of 


k 3 « wars 


By the laſt prize act this diſtinction is aboliſhed, and 3 3 Geo. III. 


The words of this clauſe of the ſtatute are, that if . 42, 
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4 taken (hall appear to have been, after the taking by hi 


*« veſſel, or boat, one-ſixth part of the true value of the 


e ſeamen of ſuch privateer, or other ſhip, veſſel, or bon, 


4 ſach manner and proportions as ſhall have been agreed 


and practiſed in England, there is no change of propert) 
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4 War ar; and if retaken by any privateer, or other ſh 


" ſaid ſhips, veſſels, boats, and goods; 3 al which pay. 
ce ments to be made to the owner or owners, officers and 


« ſhall be without any deduckions, and ſhall be divided i 


« on by them as aforeſaid; and in caſe ſuch ſhip, veſſe, 
« or goods, ſhall have been retaken by the joint operation 
& or means of one or more of his majeſty's ſhips, and one 
or more private ſhip or ſhips, then the judge of the High 
« Court of Admiralty, or other court having cognizance 
« thereof, ſhall order and adjudge ſych ſalvage to be paid 
« to the re-captors, by the owner or owners of ſuch re. 
« taken ſhip, veſſel, or goods, as he ſhall, under the cir 
4 cumſtances of the caſe, deem fit and reaſonable, which 
« ſalvage ſo to be adjudged ſhall be accordingy paid by 
« the owners of ſuch retaken ſhip, veſſel, or goods to 
« the agents of the re-captors, in ſuch proportions as the 
« ſaid court ſhall adjudge ; 3 but if ſuch ſhip or veſſel ſore 


« majeſty” s enemies, by them ſet forth as 2 ſhip or veſſe 
&« of war, the ſaid ſhip or veſſel ſhall not be reſtored to 
40 the former owners or proprietors, but ſhall i in all caſes 
« whether retaken by any of his majeſty? $ ſhips, or by any 
6c ptivateer, be adjudged lawful 4 85 for the benefit of the 


_ captors.” | 


From hence it is clear, that by the marine law receive 


in caſe of a capture, before condemnation, and that no# 
by the aft of parliament juſt recited i in cafe of a recaptut 
the jus poſtliminii continues for ever, unleſs the ſhip ſo x. 

taken ſhall appear to have been ſer forth by his majeſy' 
enemies as a thip of \ war, in which caſe ſhe ſhall be deemet 
good prize to the recaptors. However, as has been a 
ready ſaid, the change of property 1s hot at all material 


between the inſurer and inſured, upon policies of red 
| inmterel, 


h 
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W tereſt, which are the only * that can now by law 
be ellelle. 


I proceed then 1 to ſtate the caſes, which were determined 
upon this point, on wager policies, previous to the aft of 
| parliament, prohibiting ſuch inſurances. 


The firſt caſe is one in the roth year of Queen Anne's 
reign, in which the facts upon a ſpecial verdict appeared 
to be, that the plaintiff had inſured a certain ſum of money 
| upon a ſhip, called the Ruth, in a certain voyage, in which 

ſhip the plaintiff was found not to be at all intereſled. It 
happened that this ſhip was taken by the enemy, and kept 
in their poſſeſſion for nine days, and then before it was 
carried infra præſidia, it was retaken by an Engliſb man of 
war. Upon thele facts, the queſtion was, whether or not 
this was ſuch a taking as ſhould enable the plaintiff to reco- 
yer the ſum inſured againſt the defendant. 


After argument, the court ſeemed to think (but a ſecond 
argument was ordered, which does not appear from any re- 
porter ever to have been made) that the defendant was eny 
titled to judgment, 


Upon this cafe Lord Mansfield has obſerved, that the 
man of war, which retook the ſhip, brought her into the 
port of London, and reſtored her to the owner upon rea- 
ſonable redemption; that this appears from the ſpecial 


verdict, although it is not ſtated in the printed caſe; and 


then, as the owner did not abandon the ſhip, he could only 
have come upon the inſurers for the redemption ; and no 


queſtion could haye ariſen upon the change of property. - 


Beſides, the policy being intereſt or no intereſt, without 
benefit of ſalvage, the queſtion aroſe upon the terms and 
meaning of the wager. But that caſe was nag determined. 


| This alſo was an action of afſumpſit on a policy of in- 


ſurance, where the deſendant inſured the plaintiff intereſt Comyn's 
Rep. 360. 
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C:H-A P. er 15 interęſt, againſt all enemies, pirates, takings at ſea, ant 
amm other damages whatſoever. And upon trial it 
ges whatſoever. And upon it appear. 
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2 Burr. 695. 


Pond v. King, 
1 Wilf. 191. 
and Lex 

Merc. red. 
4th edit. 302. 


Salamander privateer (of which the plaintiff was part owner 
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ed, that the ſhip was taken by a pirate of Sweden, and wa 
in his poſſeſſion for nine days, and was then retaken by a 
Engliſh man of war, and after the ſuit commenced, wa 
brought into Harwich. The queſtion was, whether, in 
ſuch a caſe, the defendant was reſponſible. 


It was determined for the plaintiff. But although it 
was objefted, that the inſurer was only reſponſible, where 
the plaintiff had a property, and that the term of inſuring, 
intereſt or na intereſt, was introduced ſince the revolution; 
yet it was ſaid, that ſuch inſurance was good, and the im- 
port of it is, that the plaintiff has no occaſton to prove his 
intereſt, and that the defendant cannot controvert it. And 
though the ſhip was here retaken, yet the plaintiff received 
a damage, for his voyage was interrupted ; and the queſtion 
is not, whether the plaintiff had his ſhip, and did not loſe 
his property, but what damage he ſuſtained. 


Lord Mansfield has alſo obſerved upon this. caſe, that 
it was a wager policy, and the property could not be 
changed, for there was then no war, or declaration of war; 
that the court held, that as the ſhip was once taken in fad, 
the event had happened, though ſhe was afterwards reco- 
vered. His Lordſhip ſaid, that the ſame obſervations were 
applicable to the caſe of Pond v. King. 


That was an action on a policy of inſurance upon the 


from the Downs to any port or place where ſhe ſhould ſal 
for three months from the iſt of December 1744, intereſt ar 
no intereſt, free from average, and without benefit of fal- 
vage; the inſurance was againſt ſuch perils as are uſually 
mentioned in policies: the breach aſſigned is, that the Ha- 
lamander was taken by a French ſhip of war within the 
three months, and was wholly loſt, whereby ſhe could not 
proſecute her voyage or cruiſe. The jury found a _ 

verdid; 


3 
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ſhip of war within the three months ; that 117 of her 
men were taken out of her, and carried into France, and 
her guns taken out, and that ſhe remained in the poſſeſſion 
of the enemy from four o'clock in the afternoon of the 2d 
of February till five o'glock in the afternoon of the 5th of 
February ; that before ſhe was carried into any port, ſhe 
was retaken by an Engliſh privateer, and by the captain of 
the privateer kept eight days upon the high ſeas without 


privateer took a French prize, and, together with her and 
the Salamander, endeavoured to come into ſome Engliſh 
port, but the wind not permitting, he carried them into 
Lion; that the Salamander remains there for the benefit 
of thoſe to whom ſhe belongs; that the plaintiff is inte- 
reſted, exceeding the ſum inſured ; that the ſhip was pre- 
vented from finiſhing her three months cruiſe by the cap- 
ture, but that ſhe was a living ſhip at the end of three 
months; that Liſbon is a neutral port; that the maſter of 
the privateer obtained a decree in the Court of Admiralty at 
Gibraltar, that the ſhip ſhould be reſtored to the owners, 
on payment of one third part for ſalvage. 


the unanimous opinion of the whole court: The queſtion 
1s, whether the capture of this ſhip, which was never car- 
ried infra præſidia hoſits before ſhe was retaken, and upon 
the matter as found by the verdict, ſhall be conſidered as a 
total loſs, ſo as to entitle the infured to recover the whole 
lum inſured. And although by the civil law it may not 
perhaps be adjudged a total loſs, yet the rules of that law 
are not to govern us, but we muſt give our judgment ac- 
cording to the common law of England, and upon this 
9greement between the parties, whoſe intention appears, 
ad muſt guide us. By the civil law, there muſt be a total 
loſs to entitle the aſſured to recover, but the policy in this 


of the parties here is plain; the inſured paid his premium 
in 


Venis, fating, that the Salamander was taken by a French © . A r. 


ailing, and at the end of eight days the captain of the 


Lord Chief Juſtice Zee, after two arguments, delivered 


cle extends to captures and other accidents. The meaning 
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Spencer v. 
Franco coram 
Lord Hard- 
wicke, Dec. 
1736. Lex 
Merc. red. 


gth edit. p. 316, 
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in conſideration of the inſurer's undertaking, that the gz, 
lamander ſhould cruiſe ſafely during three months; the jury 
have found that ſhe was diſabled from proſecuting her cruiſe 
for three months. We are all of opinion for the plaintif, 
and that this is not an average, but a total loſs. to the in. 


ſured: the inſurance is to be underſtood for the voyage of 


three months, and in common ſenſe it cannot be otherwiſe 
ſo that as ſoon as the voyage is broken or interrupted, i 


is at an end. Safety during the three months is what i 


meant; but it appears that the ſhip was taken and detainel 
within that time, and that the plaintiff was hindered in 
his cruiſe; and this, by our law, is a total Joſs to the 
plaintiff. I have avoided ſaying any thing whether thy 
was a prize or not, as having never been carried infra præſdi 
beirs, becauſe we are all of opinion, that this is a total 
loſs.” Judgment for the plaintiff. 


In the caſe of Spencer v. Franco, the plaintiff had cauſed 
himſelf to be inſured on the Prince Frederick, from Vera 
Cruz to London, intereſt or no intereſt, free of average, and 
without benefit of ſalvage. The ſhip was afterwards ſeized 
by order of the viceroy of Mexico, and. the Spamars 
turned her into a man of war, called the Saint Philip, and 
ſent her as commodore, with a ſquadron of Spaniſh men dl 
war, to the Havannah, they having firſt taken out tie 
South Sea Company's arms, and made ſeveral alterations 
in her, and there was a war between England and Spath 
and Gibraltar was actually beſieged by the Spaniards. Tie 
defendants proved the ſigning of preliminary articles of 
peace before the ſeizure of the ſhip, and therefore inſiſted 
that this ſeizure did not alter the property, and conſe 
quently the defendants were not liable: for if the proper 
was not altered, this inſurance made by the plaintif, who 


had no intereſt, cannot bind, as nothing comes within 


the policy but a total loſs: and though there be lhoſe ge 
neral words in the policy, reſfraint, or detainmeni of prince 


| Lord Chief Juftice Hardwicke declared, that a war might 


begin without an actual declaration or proclamation, as i 
this 


ens enis _ wt ww 4 ___ a. a 1 
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this caſe, by laying fiege to Gibraltar, a garriſon town; that 
| as a war may begin by hoſtilities only, ſo it may end by a 
ceſſation of arms; and theſe preliminary articles being ſigned 
before the ſeizure of the ſhip, and there being a ceſſation of 
arms, he thought the ſhip being taken afterwards, not to 
he a taking by enemies, unleſs the jury took the caption 

to begin from the time the South Sea arms were ſeized, 
which was before the articles: : that ſuppoſing the ſhip not 
taken by enemies, whether bi detention for near the ſpace 
of a year was, in this ſort of policies, viz, intereſt or no 
intereſt, a detention within the policy; or whether i in ſuch 
policies t the infurers are ever liable, but in caſe of a total 
Joſs; and if ſo, this {hip being afterwards reſtored, then 
he directed the Jury to find for the defendants, which they 
accordingly did. 


In another caſe, the inſurance was on Ne” by the 
Dirfley galley, intereft or no intereſt, at and from Jamaica 
to Briſtal. In her paſſage ſhe was taken by a Spaniſh pri- 
vateer, and carried into Mores, a port in Spain, kept eight 
days, and then cut out by an Engliſh ſhip. The plaintiff 
infiſted, that this inſurance, a on goods, was to be 


conſidered as a wager on the bottom of the ſhip ; ; and 


therefore brought his action for a total Joſs. The de- 
fendant ſaid, that by the at. of 13 Geo. II. c. 4. the ſhip 
js to be reſtored to the owners upon paying ſalvage, and 
conſequently this is only an average loſs ; and the plaintiff 
can only recover upon a total one. Lord Chief Juſtice 
Le held, that the plaintiff ought to recover : for this is a 
wager upon a total loſs in the voyage, and here has hap- 
pened one; for being carried into port and detained eight 
deys makes one. Where the policy is, < intereſt or no in- 
« tereft,” the proviſions of the aft in caſes of valued poli- 
cies cannot take place. The act does not declare that the 
property is not gone by ſuch a capture, but only provides 
for reſtoring the ſhip to whom it did, and ſhall be proved 
to have belonged. He ſaid, it might be otherwiſe, where 
the ſhip was recaptured, before it was carried infra præ- 


ſidia, 


e A b. 
IV. 


Dean v. Dicker, 


2 Stra. 12 50. 


(771 


— 


2 
— —— —— —— — —— — mer EEE a I — rm _ 
Co gs ———— ——— — — — —— qa yy = — 3 · 
e 2 . 2 Sn rr > i ils . : : 6 
— — „ w ” Wo - 2 7 Fn ? by bk . r 4 - 7 AS 
EI. 1 2 3 e r 7 8 


5 Roo Pr oz 
— 2 = 


$0 
43-5 


———— TTIT.S; 
8 —— — 


* R 
© aus 
a= 


—— 
2 45 


- —— 4 7 = > * o WU. 4 2 N 
. J « — = , 5 j - # by <3 2 q * 8 — 22 
7 4; 7 n 4 $34 SE 8 FT” ys l - N FE 
23 £46 1 * et 7 - — 2 e 4 OY 2 L * * 12 * 2 8 _— 2 
r WHT ST ion aw, © wg _— 


3 


5 


8 


2 


n v4 * 
1 
— 2 1 
n by; 


5 
95 


: Pa 
vw 
EH : 

1 490 1 5 
n 
«OD 

oF! 


— ” FRY . 
— 9 — — 

<> 206 Mr : n 

3 eee 

= 1 R * 
0 * De 1 1 EIS 

3 PRAC TR 8 i; ad 
OHA IS 7” oe . 5 2 
n —N 8 3 

aſt R io x 

0 


ä 
f W475i, 9 oy 
ty 
AER 


I 3 n 
8 
. 


2 
8 

IE Et 
F 
. 
n 


F 
3 IF" 
n 


7 — 


77 OF LOSSES BY CAPTURE 


CHAP. 1 or in caſe of goods aftually on board, and upon 1 
: « 92 , valued policy. 


| 3 5 An inſurance was made on the Diſpatch galley, nteref 
ance . . - ; . 
Mich. 1749. or no intereſi, free of average, &c. from Jamaica to Hul. 


332 — 


In her voyage ſhe was taken by a French privateer, and 
carried to Hamburgh, and after being twelve days in the 
hands of the enemy, ſhe was retaken by an Engliſb ſhip, 
and brought to London, where ſhe was adjudged to he 
reſtored to the owner, paying ſalvage, The owner ſold 
the ſhip, and paid the ſalvage. An aftion being brought 
on the policy, it was held to be a loſs of the voyage; and 
a verdict was grven accordingly, | | 


Theſe caſes have been laid before the reader, without 
any comments, except ſuch as have occurred from time to 
time to Lord Mansfield, as he has had occaſion to mention 
them ; and it was the leſs neceſſary to obſerve upon each 
particular caſe, as one general oblervation is applicable to 
all, namely, that they were not policies upon real inter. 
Let it ſuffice then to repeat, that, at this day, in caſes of 
capture, the underwriter is immediately reſponſible to the 
inſured. But if the ſhip be recoyered before a Yemand for 
indemnity, the inſurer is only liable for the amount of the 


loſs actually ſuſtained at the time of the demand: or if the 


ſhip be reſtored at any time ſubſequent to the payment by 
the underwriter, he ſhall then ſtand in the place of the 
inſured, and receive all the benefits and advantages reſult- 
ing from ſuch reſtitution. All theſe regulations certainly 


have their foundation in the great principles of equity and 


juſtice; an obſervation which muſt be obvious to every 
one who recollects, that a policy of inſurance is nothing 
more than a contract of indemnity, 


Before the ſubject of capture and recapture is cloſed, f 


Sex þ-4 
l may be proper to mention, that by the late prize aft, if 


ſhip be retaken before ſhe has been carried into an ene: 


my's port, it ſhall be lawful for her, with conſent of the 


recaptors 


as Tr ey ” r © © Oy e 5o RP RI IO / 


— <<, -A oc wo, oo 


AND DETENTION OF PRINCES. 


recaptors, to proſecute her voyage, and it ſhall not be 
neceſſary for the recaptors to proceed to an adjudication 
ul fix months, or till her return to the port from which 
ſhe failed ; and it ſhall be lawful for the maſter, owners, 
U. with conſent of the recaptors, to unliver and diſpoſe 
of the cargo before adjudication: and im caſe the veſſel 
ſhall not return directly to the port from which the failed, 
or the recaptors ſhall have had no opportunity of proceed- 
ing to adjudication within the fix months, on account of 


1 „ 
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* 
CHAP. 


— 4 


£78 1 


Roccus ge afſec. 
Not. 54- 


ld the abſence of the ſaid veſſel, the Court of Admiralty ſhall, 
it at the inftance of the recaptors, decree reſtitution to the 
d | former owners, Paying ſalvage, upon ſuch evidence as to 
| the ſaid court, under all the circumſtances of the caſe, 
ſhall appear reaſonable, the expence of ſuch n 
ut | not to exceed the ſum of fourteen pounds. 
to | | 
M Having thus endeavoured to explain the nature of cap- 
ch tures by an enemy, as far as they affect the ſubje& of in- 
to ſurances, I proceed now to treat of loſſes ariſing from 
0 another ſpecies of capture, namely, by detention; a part 
of | of our enquiry which will not demand a long or tedious 
he diſcuſſion. The underwriter, by the expreſs terms of his 
* contract, is anſwerable for all loſs or damage ariſing to 
be the inſured, ( by the arreſis, reftraints, and detainments of 
he « all kings, princes, and people, of what _— condition, or 
by * quality whatſoever.” 
he | | | | 
It- The only queſtion then is, what ſhall be conſidered as 
aly ſuch detention: and indeed the words uſed are ſo large 
nd ad comprehenſive, as hardly to admit of a doubt even 
w m_ that head. The learned Roccus is of opinion © ut fi ft 
ng " merces capiæ a poteflate, ſeu judice An. adminiſtrante 
in illo loco, aut a papula, aut ab alid gudcungque perſond 
| " er vim, abſque pretii ſolutione, tenentur aſſecuratores al- 
„i dere æſtimatianem dominis mercium, factd prius per domi nos 
i * mercium ceſſione ad beneficium afjecuratorum pro recuperan- 
ne- dis illis merci bis, vel pretro ipſerum a capientibus.” In 
the other place he ſays, © Regis & principis fadtum connume- 
tors « ratur 


Not. 65. 
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CHA P. 
* IV. wo 


Malyne 110. 


2 Bur. 696. 


Netbitt and 
another v. 
Luſhington, 

4 Term R. 783. 


* navem oneratam frumento ex cauſa penuriæ, quapriin 


the inſured may abandon in caſe merely of an arreſt gr 


OF LOSSES BY CAPTURE 
& ratur inter caſus fortuites ; ideo Þ res. ef princeps retinu 


* navis non potuerit frumenta aſpattare ad locuni deftingtun 
te tenentur aſſecuratarts.” 


 Mahne lays down the law to be, that the inſurers ax 
liable for all loſſes by arreſts, detainments, Cc. happening 
both in time of war and peace, committed by the public 
authority of princes. And Lord Manifield has ſaid, that 


embargo by a prince, not an enemy; and conſequently 
ſuch an arreſt is a loſs within the meaning of the wor 
detention. | 


What the word “ people,” in this clauſe, of a policy of 
inſurance, means, has lately been judicially ſettled in- 
caſe, where the declaration claimed a loſs of corn, occi 
ſioned by the, unlawful arreſt, reſtraint, and detention ef jt 
ple to the plaintiffs unknown. The fatts upon this part of the 


Cale were, that the ſhip being forced into Elly Harbour, u ] 
Ireland, and a great ſcarcity of corn happening to be tber 
at that time, the people came on board in a tumultuay 0 
manner, took the government of the veſſel. from the cap 5 

tain and crew, weighed her anchor, by which ſhe dio 
upon a reef of rocks, and would not leave her, till tif P 
had compelled the captain to ſell almoſt all the corn cor a 
ſiderably below the invoice price. The word people, it wi p 
contended at the bar, meant individuals of a nation ® P. 
oppoſed to magiſtrates or rulers. . je 
pe 


e tainments of kings, princes, and people.“ The mein 


Lord Kenyon, —“ That which happened in this caſe dots 
not fall within the meaning of © arreſts, reſtraints, and de 


ing of the word people may be diſcovered here by the = 
companying words, neſcitur a ſociis; it means, © the ruling 
« porver of the country.” f 


Mr. Juſtice Buller.—“ I cannot agree with the con. 


firuftion put at the bar upon the word, people; it I 


AND DETENTTON OF PRINCES, 


| the ſupreme p71wer 3 the power of the country, whatever it may 

be. This appears clear from another part of the policy; 
for where the underwriters inſure againſt the wrongful acts 
of individuals, they deſcribe them by the names of « prrates, 
« rogues, thieves :”* then having Rated all the individual per- 
ſons, againſt whoſe acts they engage, they mention other 
riſks, thoſe occaſioned by the acts of “ kings, princes, and 
pepe, of what nation, condition, or quality ſoever.*”* Thoſe 
words, therefore, muſt apply to nations in their collective 
capacity. | | 


An embargo is an arreſt laid on ſhips or merchandize by 
publick authority, or a prohubition of ſtate commonly iſſued 
to prevent foreign ſhips from putting to ſea in time of war, 
and ſometimes alſo to exclude them from entering our ports. 
This term has alſo a more extenſive ſignification, for ſhips 
are frequently detained to ſerve a prince in an expedition, 
and for this end have their loading taken out, without any 
regard to the colours they bear, or the princes to whoſe ſub- 
jefts they belong. The legality of ſuch a meaſure has been 
doubted by ſome, but it is certainly conformable to the law 
of nations, for a prince in diſtreſs to make uſe of whatever 
veſſels he finds in his ports, that may contribute to the ſuc- 
cels of his enterpriſe. Embargoes laid on ſhipping in the 
ports of Great Britain, by royal proclamation, in lime of war, 
we ſtrictly legal, and will be equally binding, as an act of 
parliament, becauſe ſuch a proclamation is {ounded on a 
prior law, namely, that the king may prohibit any of his ſub- 
jects from leaving the realm. But in times of peace the 
power of the king of Crtat Britain to lay ſuch reſtraints 
1s doubtful; and therefore where ſuch a proclamation iſſued 
in the year 1766, againſt the words of a ſtatute then in 
lorce, although abſolutely neceſſary for the prevention of a 
dearth in this country, it was thought prudent to procure an 
at of the legiſlature to indemnify thoſe who. adviſed, or 
ho afted under, that proclamation, 


In caſe of detention by a foreign power, which in time of 
Far may have ſeized a neutral ſhip at ſea, and carried it into 


. port 
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CHAP. 
0h =P 


always fall upon them. 


Saloucci v. 
33 B. R. 
25 Geo. III, 


reſerved for the opinion of the court, ſtating, that the 


demned as prize in the court of Vice Admiralty in Sai 


That ſhe had no charter party on board. The captain of 


[ 8% ] 


| ſidered as a cafe of improper detention, and conſequent! 


OF LOSSES BY CAPTURE. 


port to be ſearched for enemy's property, all the charge 
conſequent thereon muſt be borne by the underwriter : an 
whatever coſts may ariſe from an improper detention, mul 


This was held by Willes, Afbhurſt, and Buller, juſtices in 
the abſence of Lord Mansfield, in a caſe, the circumſtances d 
which are as follows: It was an inſurance on the ſi 
Thetis, a neutral ſhip; and upon the trial, a ſpectal caſe vu 


plaintiffs were Tuſcan ſubjetts, reſident at Leghorn, ſole own. 
ers of the ſhip Thetis, which failed from Leghorn, and wa 
captured by a Spaniſh ſhip off the coaſt of Barbary, with neu · 
tral goods on board, conſigned to London. She was con- 


<>] o5 — — — W 2 1 1 2 2 


3 


5 


'which ſentence was reverſed ; but upon another appeal to 
a ſuperior court, the latter ſentence was alſo reverſed, and 
the former confirmed. The grounds of condemnation were 
two: 1ſt. That the ſhip Thetrs refuſed to be ſearched, aul 
reſiſted with force, having fired at the Spaniſh ſhip: ach. 


the Thetis anſwered theſe two grounds: 1ſt. that he reſiſted 
and fired, becauſe the Spaniard hailed him under falle - 12 
lours: 2dly. that he had taken the goods on board by the 
piece, and had not freighted his ſhip to any individual; it 
which caſe a manifeſto was ſufficient without a charter party: 
The ſentence of the laſt court of appeal, although it cor- 
demns, admits the neutrality, for it ſtates the veſſel to be“ 
« Tuſcan ſhip.” The laſt ground relative to the chart 
party was not inſiſted upon. Upon the other, the three 
learned judges above mentioned were of opinion, that: 
neutral ſhip is not obliged to ſtop to be ſearched ; that the 
captain had not been guilty of barratry; that the ſearche! 
ſtops a neutral ſhip at his peril 3 that this was to be col- 


that the plaintiff upon this policy was entitled to recover: 


But 


* K. 2 


AND DETENTION OF PRINCES. — 


But though an underwriter is liable for all damage C H A P. 


| ariſing to the owner of the ſhip or goods from the reſtraint IF. 


— 4 


or detention of princes, yet that rule ſhall not be extended 
to caſes where the inſured thall navigate againſt the laws of 
thoſe countries, in the ports of which he may chance to be 
detained, or to caſes where there ſhall be a ſeizure for non- 
payment of cultoms. This was ſo ruled by Lord Commiſ- 2 Vern. 176. 
fioner Hutchins in Chancery, in the year 1690; and the 

reaſon of it is obvious, becauſe there is a groſs fraud on the 


| part of the owner of the property inſured ; and no man 


ſhall take advantage of his own miſconduct. If indeed any 

of thoſe acts were committed by the maſter of the ſhip, with- | 

out the knowledge of the inſured, the underwriter would be 

liable, if not for loſſes by detention, at leaſt for a loſs by the Vide the next 
barratry of the maſter, to which ſuch conduct would moſt Fel 
certainly amount, 


It has been a queſtion, whether the inſurers are liable for 


| the payment of damage ariſing by the detention or ſeizure 


of ſhips by the government of the country, in whoſe ports 


| the ſhip loads. Till lately there was only one common law 


caſe where this point was expreſsly in iſſue, and that was 
not decided. 


In evidence upon the trial in an action upon a policy of 3 — 


iuſarance, the caſe appeared to be, that the inſurer agreed 840 2 521k. 444. 
to inſure the ſhip from her arrival at — in Jamaica 14 
Guring her voyage to London; and an embargo was laid up- 

on the ſhip by the government; who afterwards ſeized the 

lib, converted ber into a fireſhip, and offered to pay the 

owners. The queſtion was, if this would excuſe the in- 

ſurers? Halt, Chief Juſtice, ſeemed to incline, that it would 

wot, and that this was within the words, detention of princes, 

Ce. but he gave no abſolute opinion, the cauſe having been 

referred to three of the jury. | | ; 


The very general words made uſe of in policies go to ſup- 
kat the idea entertained. by Lord Helt, and although till 
| 4 | lately 


N nw o — 
ak. N Mes re 


» 


oy 


81 


EM XV, lately there was no caſe where this point was expreſsly con. 


IV. 


Vide ante, p. 54. Caſes, which have come before the court. One inſtance 


2 Magens 176. 


2 Magens 417, 


L 81a } 


„ commencement of the voyage,” mean commencement 
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ſidered, yet it ſeems to have been taken as ſettled in many 


immediately occurs, in the caſe of Roberiſon v. Ewer, which 
was cited in a former chapter. There an embargo had been 
laid by Lord Hood on all ſhipping at Barbadoes ; and it 
does not appear to have been doubted or queſtioned at the 
bar; that the inſurer was liable for any loſs which might 
| have been ſuſtained by ſuch detention, provided the loſs ha 
happened to any of the property ſpecifically inſured. Iti 
true, that it is declared by the ordinances of France, « that 
« if any ſhip be ſtopped by our orders in any of the port 
« of our kingdom before the voyage be begun, the inſured (hal 
« not, on account of this detention, abandon or cede their 
effects to the inſurers.” A ſimilar regulation is to be 
found in Bilboa, by which it is ordained, “ that if any ſhy 
« or ſhips inſured, with or without goods, ſhall be detained 
by his majeſty's order in the ports of theſe kingdoms 
Spain, before the commencement of the voyage ſhe is bound u 
it ſhall be judged that no ceſſion can be made of then, 
but rather the inſurance in ſuch caſe ought to be hell 
null.” If thefe ordinances, when they-uſe the word 


A 
a 


La 
* 


* 
* 


Lay 
<a 


of the ri{k inſured, they agree with the laws of England (a); 
becauſe the underwriter can never be anſwerable for at 
thing happening before that period: bug when the riſk in. 
ſured is © at and from,” if the ip be detained in the load- 
ing port, by order of the ſtate, before her departure for tit 
voyage, but after the riſk commenced, the inſurer by our la 
is liable for the damage occaſioned by ſuch detention, as the 


words in the policy do in themſelves import no reſtriction Ad, 
rextraints and embargoes by foreign or hoſtile powe ſtor 
only. | | 


(a) The French policies on the ſhip always attach only from the day the ſhi 

. * + 1 7 Top 
ſails unleſs the parties vary the general rule by a particular agreement» » 
the ordinances in 2 Magens 168, 169. 


This 


AND DETENTION OF PRINCES. 


81 4 


This queſtion came on lately for conſideration in the G H A P. 


court of King's Bench; and was unanimouſly decided in 
favour of the aſſured after two arguments at the bar. But 
the learned judges defired not to be conſidered as deciding 
upon the effe& of an embargo laid on by our own ſovereign 
upon ſhips loading 1 in this country. The queſtion came be- 
ſore the court upon a ſpecial caſe reſerved for its opinion, 
upon the trial of an action on a policy of inſurance on 
three ſhips, the Adelaide, Adele, and Victor, their ſtores, 
boats, and fiſhing materials, Fc. upon two of them at and 
from L* Orient, and upon the third, at and from and after her 


arrival at L'Orient, and on all of them, © to all ports, feas, 


« ard places whatſoever, beyond and on this ſide the Capes 
« of Gosd Hope and Horn, on the fouthern whale and ſeal 
« fiſhery and trade, and until the ſhip's arrival back at 
Orient.“ The loſs is ſtated by the declaration to have 
happened by theſhips and their ſtores and proviſionsbeing, by 
authority of certain perſons exereiſing the powers of govern- 
ment in France, at Port Louis with reſpect to one, and at 
[Orient with reſpe& to the two others, arreſted and re- 
ſtrained from further proſecuting their voyages, and that they 
had thence hitherto been prevented and reſtrained therefrom 
under and by virtue of ſuch reſtraint. The caſe lated that 
the ſhip Adelarde ſailed from the port of L' Orient on the 
voyage inſured, but was obliged to put back by ſtreſs of wea- 
ter into Port Louis; and whillt ſhe lay there, and the 

ſhips Adele and Victor were preparing for the voyages in the 
policies mentioned, and before the neceſſary paſſports and 
clearances could be obtained, on the 5th February 1793, an 
embargo was laid on all veſſels in thoſe ports. That the 
#delaide was brought back to L'Orient, and the periſhable 
ſtores of all the three {ſhips ſold ; and the ſaid three veſſels 
with the reſt of the ſtores now remain at L'Orient, under 
the embargo, which has continued ever ſince on all ſhips 
deſtined on lon g voyages; and none have ſince been permit- 
ted to ſail, except thoſe in government ſervice or upon ſhort 
Caſting voyages. The Adele and Victor had entered out- 
wards upon the voyages inſured, when the embargo came; 
12 and 


IV. 


Rotc!: V. Edie, 
very fully re- 
ported in 6 Term 


Rep. 413. 
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OF LOSSES BY CAPTURE 


C HA P. and that alone prevented the ſhips from ſailing. That notice 


of abandonment was given to the underwriters on 27th 
Feb. 1793, and a total loſs claimed; and the like notice and 


claim were repeated in Aug,? 1793 (a). 


Lord Kenyon.—« 1 have looked into all the caſes which 


have been cited, and I have alſo conſidered the paſſages col. 
lected from foreign writers, and the moſt reſpettable of 
them ſeem to me to coincide with the conſtruction, which 
an Engliſh court of juſtice would put upon ſuch an inſt 
ment as the preſent. This plaintiff is under no diſability 
to ſue, and the defendant has entered into an engagement 
to indemnify him againſt arreſts, reſtraints, and detainments 
of all kings, princes, and people, of what nation, condition, 
or quality ſoever. By this peril, the ſhip has been detained 
near three years, and the voyage is defeated : but the plain- 
tiff is to be told this is not a loſs within the policy. No 
common man reading the words of the policy could doubt 
upon the queſtion : and it is by artificial reaſoning only 
collected by great reading from foreign authors that his 
claim can be repelled. But in truth, when examined, the 
reſearch turns out to be all one way, and that is in favour 
of the plaintiff. Roccus, Le Guidon, Green v. Young, from 
Lord Raymond, are all one way: and although Lord Hil i 
ſaid not to have given an abſolute opinion, every thing that 
fell in judgment from that great man is deſerving of the 
higheſt attention. Lord Mansfield too has given an opinion 
upon the very point (2 Burr. 696, and ante, p. 78.) ; aud 
when to this current of authorities we add the words of the 
policy itſelf, .it is perfectly clear. Suppoſe war had been 
declared, and the ſhip had been detained in port as a priz%, 
could there have been a doubt? and I can ſee no difference 
between the caſes.” 


(a) Some other facts were ſtated; but as the effect of them was to ſhew tal 
the plaintiff was either an alien enemy, or in partnerſhip with an alien enen; 
and as the facts did not ſupport the argument which was to be raiſed up? 


them, and did not form an ingredient in the judgment of the court, I forbeir 


fo ſtate them. 


Tis 


k 


AND DETENTION OF PRINCES, &c. 


The other judges delivered their opinions ſeriatim, concur- 
ring unanimouſly with his Lordſhip ; ; and there was Judg- 
ment for the plaintiff. 


By what has been ſaid it appears, that before the inſured 


can recover againſt the underwriter in caſes of detention, he 


muſt firſt abandon to the inſurers his right, and whatever 
claims he may have to the goods inſured. This point will 
be fully treated of in the chapter of abandonment. It will 
be ſufficient here to remark, that in moſt of the countries 
on the continent, the time for abandonment in ſuch caſes is 
fixed to a limited period after the event has happened. 
In B:iboaa and France the ceſſion muſt be made within fix 
months, if the loſs has happened in any part of Europe; 


| and within a year, if in a more diſtant country. A ſimilar 


regulation as to time is eſtabliſhed by the ordinances of Mid- 
dleburgh in Zealand. By the law of England, there is no po- 
ſitive rule on this ſubject, conſequently an inſured has a 
right to abandon immediately upon hearing of the detention. 
But it ſhould ſeem, that in order to prevent the under- 
writers from being harraſſed, the inſured ought to make his 
election, whether he will abandon or not, within a reaſon- 
able time ; and what that ſhall be, muſt in general depend 
upon the circumſtances of the caſe. 
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En 


IV. 


LY ed 


2 Magens 175. 
416. 


2 Magens 23. 


See the caſe of 
Mitchell v. Edie, 
poſt, ch. . 

p. 172. where 
this point has 
been confidered 
and ſettled. 
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CHAPTER TRY FIFTH, 


Of Loſſes by the Barratry of the Maſter or Mariner, 


T does not ſeem to have been any where preciſely aſcer. 
tained, from what ſource the term Barratry has been dt. 


rived. 


Indeed the derivations of barratry have rather tended to 
confound, than to throw any light upon the ſubject: for it 
root has been ſo frequently altered, according to the caprice 
of the particular writer, that it is impoſſible to decide which 
is the true one. The Eugliſb however, moſt probably hae 
taken it from the French, barrateur, which is to be traced to 
the Ilalians: but where the latter found this word is a thing 
by no means clear. 


Whatever the derivation may be, the word ſeems to hare 
been originally introduced into commercial affairs by the [ts 
lians, who were the firſt great traders of the modern world, 
In the /7alian dictionary, the word barratrare means to cheat, 
and whatſoever is done by the maſter, amounting to a cheat 
a fraud, a cozening, or a trick, is barratry in him. PY. 
thwaite, in his dictionary of trade and commerce, defines ban. 
ratry thus: © barratry is committed when the maſter of the 
& ſhip, or the mariners, cheat the owners, or inſurers, whe- 
« ther it be by running away with the ſhip, ſinking bet, 
&« deieiting her, or embezzling the cargo.” In another 
place, the ſame author obſerves, “one ſpecies of barrat!) 
« jn a marine ſenſe is, when the maſter of a ſhip defrauds 
ce the owners or inſurers, by carrying a ſhip a courſe differ- 
« cnt from their orders.” Theſe definitions are ſo ve!) 
comprehenſive, that they ſeem to take in every caſe of bi 
ratry, known to the law of England, as far as we can col- 
lect the principles from the ſeveral caſes that have been de. 


cided. I rom a review of thoſe caſes, and they are but few, 
| i 
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OF LOSSES BY THE BARRATRY, Oc. 


which is of a criminal nature, or which is groſly negligent, 
tending to their own benefit, to the prejudice of the owners 
of the ſhip, without their conſent or privity, is barratry. 


It is not neceſſary, in order to entitle the inſured to reco- 
ver for barratry, that the loſs ſhould happen in the act of bar- 
ratry ; that is, it is 1mmaterial, whether it take place during 
the fraudulent voyage, or after the ſhip has returned to the re- 
oular courſe ; for the moment the ſhip is carried from its 
right track with an evil intent, barratry is committed, 


But the loſs, in conſequence of the act of barratry, muſt 
happen during the vcyage inſured, and within the time limited 
by the policy, otherwiſe the underwriters are diſcharged. 
Thus, if the captain be guilty of barratry by ſmuggling, and 
the ſhip afterwards arrive at the port of deſtination, and be 
there moored at anchor twenty-four hours in good ſafely; the un- 
derwriters are not liable, if, after this, ſhe ſhould be ſeized 
for that act of ſmuggling. 


From the above deſcriptions of barratry, it will appear, 


that if the act of the captain be done with a view to the be- 


nefit of lis owners, and not to advance his own private inte- 
reſt, no barratry has been committed. I have ſaid, that to 
conſtitute barratry, it muſt be without the knowledge or 
conſent of the owners; becauſe nothing can be ſo clear as 
this, that no man can complain of an act done, to which he 
himielf is a party. But it is material to conſider, in what 
ſenſe the word owner is to be underſtood, in this definition. 
It has been argued, that if A. be the owner of a ſhip, and 
let it out to B. as freighter, who inſures it for the voyage; 
and if the deviation be with the knowledge of A. though 
unknown to B. the inſurer is diſcharged. But the court 
over-ruled that argument, and ſaid, that in order to diſcharge 
the inſurer from the loſs by barratry, it muſt appear, that the 
ad done was by the conſent, or with the privity of the awn- 
er, Frs hac dice, that is, the freighter, the perſon inſured. 


14 Theſe 


84. 


NY it appears that any act of the maſter, or of the mariners, C H A P. 


V. 
— a 
2 Stra. 1173. 
Gen 143. 
1 Term Rep. 323, 


Cowp. 155. 


Lockyer v. 
Otfley, 1 Term 
Rep. p. 252. 


Vide ante, ch. 2. 


Pp. 31. 


Cowper 154. 
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2 Magens 89. 


Knight v. 
Cambridge. 
2 Ld. Raym. 


1349. 
1 Stra. 581. 


OF LOSSES BY THE BARRATRY 


Theſe principles being advanced, it will now be ſufficient 
to ſhew that they are ſupported and eſtabliſhed by the caſe; 
which have been decided. But before they are quoted, it 
will be proper to obſerve, that by the poſitive regulation 


of Middleburgh, Amſterdam, Hamburgh, and other coun. 


tries in Europe, the underwriters are univerſally held to be 
anſwerable for loſſes ariſing by the barratry of the maſter 


or mariners. By the ordinances of Rotterdam, the own. 


ers of ſhips are prohibited from making inſurances againf 
the barratry of the maſters, whom they themſelves ſhall 
appoint ; but they may inſure againſt their negleR, and 
alſo againſt the villainy of the ſailors, and of ſuch maſter, 
as may happen to ſucceed to the command of the ſhip in 
foreign parts, without the knowledge of the owners, on 
account of the deceaſe or abſence of the maſter originally 
appointed. No ſuch rule prevails in the law of England; 
but the inſurer undertakes generally and by expreſs words 


_ Inſerted in the policy, to indemnify the owner of the ſhip 


or cargo againſt all loſſes which-he may happen to ſuſtain 
by the barratry of the maſter or mariners, even though 


the maſter ſhould have been appointed by himſelf: a ci 


cumſtance which is rather ſingular, for the inſurer to un- 
dertake for the conduct of a man whom he can neither ap- 
point nor diſmiſs. | | 


In an aclion upon the caſe on a policy of inſurance, on 


the ſhip Riga Merchant, at and from Port Mahon to Lon 


« don, againſt the barratry of the maſter (among other 
<« things), and all other damages, dangers, and misfortunes 
« which ſhould happen to the prejudice and damage of the 
« ſaid ſhip,” the breach aſſigned in the declaration was the 
loſs of the ſhip “ by the fraud and negligence” of the maſter, 


The plaintiff had judgment in the court of Common Pleas, 


The defendant brought a writ of error, and it was contended 
by his counſel, that the words, fraud and negligence,” 
uſed in the declaration, were more general than the word 
barratry ; and that the breach ſhould have been expreſs, that 
the ſhip was loſt by the barratry of the maſter ; that if ” 
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WW ord barratry do import fraud, yet it does not import C H A P. 
deglect; and the fakt here alledged is, that the ſhip was , 


b | Joſt by the fraud and negligence of the maſter. 


But the court were unanimouſly of opinion, that there 


| was no occaſion to aver the fact in the very words of the 


policy ; but that if the fact alledged came within the meaning 


| of the words in the policy, it would be ſufficient. Barra- 


try imports fraud ; and he that commits a fraud, may pro- 
W pcrly be ſaid to be guilty of a neglect, viz. of his duty. 
W Barratry of a maſter is not to be confined to the maſter's 
running away with the ſhip; but it extends to any fraud 
of the maſter. The end of inſuring is to be ſafe in all 
events; and, it would be very prejudicial if we were to 
| make loopholes to get out of theſe policies. The judgment 
was affirmed. ; | 


In another caſe, the ſhip the Gorhick Lyon being adver- 
tiſed to go to Marſeilles, goods were ſhipped on board her 
on behalf of the plaintiff; and a bill of lading was ſigned 
by the maſter, whereby he undertook to go ſtraight to Mar. 
ſells, and the defendant underwrote a policy from Fal- 
mouth (where the goods were taken in) to Marſeilles. Be- 
fore the ſhip departed from the port of London, another 
alvertiſement was publiſhed for goods to Genoa, Leghorn, 
and Naples ; and the plaintiffs agent was told, that it was 
intended to go to thoſe ports firſt, and then come back to 
Marſeilles ; but he inſiſted that his bargain was to go di- 
reltly to Mar/eilles ; and, he would not conſent to let her 
pals by Marſeilles, or alter his inſurance. 

The ſhip, however, did paſs by Marſeilles; and after de- 
lvering her cargo at the other ports, ſet out on her return 


for Marſeilles with the plaintiff's goods; but in a voyage 


thither, was blown up in an engagement with a Spaniſh 
ſip. In an aQion upon the policy, the breach aſſigned 
was a Joſs by the barratry of the maſter. 


Bad 


[86 ] 


Stamma v. 
Brown. 
2 Stra. 1173. 
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Elton v. 
Brogden. 
2 Stra. 1204. 


whereby the ſhip was ſubjected to forfeiture, and which 


have no benefit to himſelf by paſſing by Mar/eilles, and 


7 


— 8 
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Lord Chief Juſtice Lee told the jury, that this voyape, 
being againſt the expreſs agreement to go firſt to Marſeills 
ſeemed to be more than a common deviation, as it was 
formed deſign to deceive the contractor. He compared i 
to the caſe of ſailing out of port without paying the duties, 


has been held to be barratry. 


The jury ſtaid out ſome time, and upon their return 
aſked the Chief Juſtice, «© Whether, if the maſter were to 


went only to the other places firſt for the benefit of hi 
owners, that would be barratry ?*? and the Chief Juſtice 
having anſwered, . No,” they found for the defendant, 


A new trial being moved for, the caſe was argued ; and 
all the judges of the King's Bench were of opinion, tht 
the verdict was right: for the maſter has atted conſiſtent 
with his duty to his owners; and the plaintiff's agent kney 
of the intended alteration before the goods were put on 
board, and might have refuſed to ſhip them, or have al- 
tered the inſurance. The court alſo held, that to conſlitute 
barratry, there muſt be ſomething of a criminal nature, s 


£5 — — hc bad a. = 2 - WO ROE" 


well as a breach of contract; and, that as the breach wa f 
aſſigned upon the barratry only, it was not ſupported by the 3 
evidence. So the defendant had judgment. I 
| h 

In Sir Jahn Strange's Reports we find another caſe upon 

the ſubje& of barratry. The ſhip Mediterranean went to 
ſea in the merchants” ſervice, having allo a letter of marque; b 
and was inſured by the defendant, being bound from Bri/# 1 
to Newfoundland. In her voyage ſhe took a prize, returiel tc 
with it to Briſtol, and received back a proportionable pitt d 
of the premium. Another policy was then made, and tit n 
ſhip ſet out, the captain having firſt received expreſs orders ot 
from the owners that if he took another prize, he ſhould te 
put ſome hands on board ſuch prize, and ſend her to Brifi: | th 


but that the ſhip in queſtion ſhould proceed with the mer 
| | claut 8 


ige, 
lles 


16s, 


OF THE MASTER OR MARINERS. 


chant's goods. Another prize was taken in the due courſe 


* of the voyage; and the captain gave orders to ſome of the 
W crew to carry the prize to Briſtol, and deſigned to go on to 


Newfoundland : but the crew oppoſed him, and inſiſted that 
he ſhould go back, though he acquainted them with his 
orders : upon which he was forced to ſubmit, and, on his 
return, his own ſhip was captured, but the . got in 


ſafe. 


In an action againſt the inſurers, it was inſiſted, that 
this was ſuch a deviation as diſcharged them. But Lord 


Chief Juſtice Lee and the jury held, that this deviation 
was excuſed by the force upon the maſter, which he could 


not reſiſt, and therefore fell within the plea of neceſſity, 


| which had al ways been allowed. The plaintiffs counſel 
thought it was barratry ; but the Chief Juſtice was of opi- 


nion, that it did not amount to that, as the ſhip was not 
Tut way with, in order to defraud the owners. But as 


this was a caſe not of wilful deviation, but of a deviation 
through necefſity ; the inſurers were held to be anſwerable, 


and the plaintiſf had a verdict for the ſum inſured. 


Theſe are all the common law caſes, which are to be 
found on the ſubject of barratry, during a long ſeries of 
years, 2/2, from the firſt origin of inſurances, till the year 
1774, when a caſe aroſe, in which all the doctrine on this 
head was fully conſidered. | 


It was an action on a policy of inſurance upon goods on 
board the Thomas and Matthew, from London to Seville, 
The policy was made in the common form, with liberty 
to touch at any ports or places, &c. The loſs was aſſigned 
different ways in the declaration: Firſt, by ſtorms and pe- 
rils of the ſea, in conſequence of which, the ſhip was 


obliged to go to Dartmouth to be repaired ; and, that af- 


terwards a further loſs happened by ſtorms, Sc. Secondly, 
that it happened by ſtorms and perils of the ſeas in the 
voyage 


[ 88 J 


Vallejo and 
another v. 
Wheeler, 
Cowp. R. 143. 
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OF LOSSES BY THE BARRATRY 


voyage generally; and Thirdly, by the —_— of thy 
maſter. 


The cauſe was tried before Mr. Juſtice Aſbhurft at Gul. 


Hall, at the ſittings aſter Eaſier term 1774, by a ſpeci 


jury. On the trial it was proved, that this ſhip was put iy 


as a general ſhip from London to Seville; and was let u 


freight to one Darwin, to whom ſhe was chartered hy 
Brown the captain: that it is the courſe of veſſels going 
on this voyage, to Rop at ſome port in the weſt of Cirnyul, 
to take in proviſions : that this ſhip having taken her carg 
on board, failed from London to the Downs : that while ſi 
lay there, all the other ſhips bound to the weſtward bor 
away; but ſhe ſtaid till the night after, and then failed to 
Guernſey, which was out of the courſe of the voyage: thut 
the captain went there for his own convenience, to take in 
brandy and wine on his own account ; after which he in- 
tended to proceed to Cornwall ; that the night after the ſhip 
quitted Guernſey ſhe ſprung a leak, which obliged her to 
put into Dartmouth. When ſhe was refitted, ſhe ſet ſil 
again and proceeded for Helford in Cornwall, where it ws 
always intended ſhe ſhould ſtop to take in proviſions ; but 
in her way ſhe received further damage, and on her arrival 


there, was totally incapable of proceeding on the voyage 


1 89 3: 


and the goods were much damaged. It was attempted on 
the part of the defendant to prove, that one Willes was the 
owner of the ſhip : that the voyage to Guernſey was on his 
account, and that the goods taken on board there were his 
property: but this evidence went little further than in. 
formation and belief, except that it was proved, that whet 
the ſhip arrived at Helford, the wine was delivered to hin 
in his cellar. The learned judge directed the jury, that if 
the going to Guernſey was without the knowledge of Darwi 
it was barratry, and they ought to find for the plaintif; 
but if done with his knowledge, then it was not barrat!)* 
that if they ſhould be of opinion, that it was without the 


knowledge of Darwin, he deſired them to ſay, whether 
they 


or THE MASTER OR MARINERS. 


"© 
3 


z The jury found a verdi& for the plaintiff, and ſaid, they 
3 thought the going to Guernſey was without the knowledge 
ot Darwin, whom they looked upon to be the true owner; 
3 but they were of opinion, it was with the knowledge of 


A motion was afterwards made for a new trial; and the 
1 | caſe, being a queſtion of great conſequence to the mercan- 
tile world, was twice argued at the bar; after which the 
E judges were unanimouſly of opinion, that the plaintiff was 
entitled to recover, but they delivered the reaſons of their 
judgment ſeriatim. 


Lord Mansfield.—< The ground of the motion for a new 
trial in this caſe is, that under the circumſtances, as they 
were given in evidence to the jury, the carrying the ſhip 
to Guernſey, was merely a deviation, but not barratry. 


the arguments, upon this fact; namely, that the deviation 


not owner pro hac vice) of the ſhip, it could never be bar- 
ratry; and therefore, the jury were preſſed to ſay, whe- 
| ther it was with the conſent of Willes or not; and they 
ſad, “ It was.” To be ſure nothing is fo clear, as that 
if the owner of a ſhip inſure, and bring an action on the 
policy, he can never ſet up as a crime a thing done by his 
om direktion or conſent. It was therefore a material fact 
to proceed upon, if //7les had had any thing to do in the 
| ale; but he had not. It appeared to me, that the nature 
of barratry had not been judiciouſly conſidered, or defined 
in England with accuracy. In all mercantile tranſactions, 
the great object ſhould be certainty: and therefore, it is of 
more conſequence that the rule ſhould be certain, than 
whether the rule is eſtabliſhed one way or the other; becauſe 
ſpeculators in trade then know upon what ground to pro- 
ted,” His lordſhip then ſtated the three caſes above quoted 
rom S!range ; and after giving a definition of the word 

| barratry, 


Much more ſtreſs was laid at the trial, than in either of 


being with the knowledge of Willes, the owner (though 


89 


= ltey thought it was with the knowledge of Villes or not. C H A P. 
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barratry, he proceeded thus: In this caſe, the underyrity 
has inſured againſt all barratry of the maſter ; and we are ng 
now in a caſe where the owner or freighter is privy to it 
if we were, it is evident, that no man can complain d 
an act, to which he is himſelf a party. In this caſe, al 
relative to Willes may be laid out of it: he is originally t 
owner ; but not the inſurer here. Darwin was th 
freighter of the ſhip, and the goods that were on bout 
were his: if any fraud be committed on the owner, it 


committed on Darwin. The queſtion then is, What is the 


ground of complaint againſt the maſter ? He had agreed to 
go on a voyage from London to Seville ; Darwin truſts be 
will ſet out immediately, inſtead of which the maſter 00s 
on an iniquitous ſcheme, totally diſtin from the purpok 
of the voyage to Seville: that is a cheat and a fraud on 
Darwin, who thought he would ſet out directly; and 
whether the loſs happened in the act of barratry, thaty 
during the fraudulent voyage, or after, is immaterial, bs 
cauſe the voyage is equally altered, even though there is n 
other iniquitous intent. But in the preſent caſe, there i 
a great deal of reaſon to ſay, that the loſs ſuſtained wasn 
conſequence of the alteration of the voyage. The moment 
the {hip was carried from its right courſe, it was barratry; 
and here the loſs happened immediately upon the alteration 
Suppoſe the ſhip had been loſt afterwards, what woll 
have been the caſe of the inſured if he were not ſecured 


| againſt the barratry of the maſter ? He would have ll 


his inſurance by the fraud of the maſter ; for it was clear 
a deviation, and the inſured cannot come upon the under- 
writers for a loſs, in conſequence of a deviation. There 
fore, I am clearly of opinion, that this ſmuggling voy 
was barratry in the maſter.” | 


Mr. Juſtice A/on.—* I wonder that there ſhould remin 
a doubt at this day, what is meant by barratry in the male! 
In different ordinances different terms are uſed ; but the) 
all have the ſame meaning. In one of the ordinances o 


Stockholm, it is called “ knayery of the maſter or ma 
| . neſs; , 


or THE MASTER OR MARINERS. 


WE nccs ;** and the facts Rated here, clearly fall within that de- 
ES ſcription. Where it is a deviation with the conſent of the 
_FY of the veſſel, and the maſter is not acting for his own 
private intereſt; in ſuch caſe it is nothing but a deviation 


with the conſent of the owner, and the underwriter is | 


excuſed, In this caſe, the hull of the ſhip belonged to 


Wills; but he had nothing to do with it, having chartered 


it to Darwin : the jury therefore did right in conſidering 
Darwin the owner pro hac vice. Having conſidered him 
in that light, the conduct of the maſter was clearly barra- 
try; for he was atting for his own benefit, without intend- 
ing any good to his owner, and without his conſent and 
privity. Nobody knows when the firſt commencement of 
| the injury happened; but moſt probably, on the return 
of the ſhip to Dartmouth from Guernſey, where he had been 
for the purpoſe of ſmuggling. Therefore, I am clearly of 
opinion, that this change of the voyage for. an iniquitous 
| purpoſe, was barratry; which is not confined to the run- 
ning away with the ſhip, but comprehends every ſpecies of 
fraud, knavery, or criminal conduct in the maſter, by which 
| the owners or freighters are injured.” | | 


Mr. Juſtice Milles.—“ The only doubt I had in this caſe 
| was, at what time the loſs happened: and I think it may 
reaſonably be ſaid to have happened in conſequence of the 
ſmuggling voyage: for if the ſhip had proceeded on her 
firſt intended courſe, ſhe would have eſcaped the ſtorm. 
Though this was a deviation, yet it is a fair and juſt re- 
butter to ſay, that it was barratry in the maſter, which is 
a peril inſured againſt by the policy.“ | 


Mr. Juſtice Aſhhur/? continued of the ſame opinion, 
which he held at the trial; and the rule for a new trial 


Was diſcharged by the unanimous opinion of the whole 
court, 
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In another caſe, which has already been twice cited for 2 v. 


mother purpoſe, Mr. Juſtice Buller, who tried that cauſe, ooo the laſt 
ſeemed hape. 
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| Roſs v. Hunter, 
4 Term R. 33. 
Sce poſt, p. 94. 
for another 


Point. 


OF LOSSES BY THE BARRATRY 


ſeemed to think, that the breach of an embargo was an x WM 


of barratry in the maſter. 


In a ſubſequent caſe, which was an action on a policy d 
goods on board the Live Oak, whereof Fo/eph Rati ug 
maſter, at and from Fumaica to New Orleans, it appeared 
that the ſhip was put up as a general ſhip at Jamaica il 
1783 ; that ſhe failed on the voyage inſured in May 174, 
and arrived in June following at the mouth of the nm 
Mcfi{fippi, which leads up to New Orleans in SpaniſhAmeria, 


at the diſtance of about 35 leagues. When the captain ha 


Mofs v. Tyrom, 
6 Term R. 379. 


See poſt, p. 299. 


got thus far he dropped anchor, and went in his boat y 
the river to New Orleans, and on his return, without cu. 
rying the ſhip to her port of deſtination, ſtood away far 
the Havannah, after which he was never heard of. It a. 
peared that he had a private adventure of negroes of hy 
own on board, which there was reaſonable evidence far 
ſuppoſing he intended to have diſpoſed of at New Oran 
but finding it difficult to do ſo, on aceount of a prohibitia 
to import them into the Span;h- government, he went to 
the Havannah. The jury found for the plaintiff on the 
count in the declaration, charging the barratry of the mal. 
ter; and the whole court of King's Bench, upon a motion 
for a new trial, were of opinion, that the facts flated 
amounted clearly to the crime of barratry. 


So alſo it has been held by the Court of King's Bench 
that if the captain of a ſhip, contrary to the inſtruCtions d 


his owner, cruize for and take a prize, and the veſſel i 
afterwards loſt in conſequence of it, he is guilty of ba- 


ratry, even though he libel his prize in the Court of Al- 
miralty in the name of himſelf and his owner; and though 
the owner had procured a letter of marque, ſolely with 4 
view to encourage ſeamen to enter, and without any inter- 
tion of uſing it for the purpoſe of cruiſing ; for whate 
is done by the captain to defeat or delay the performance of 
the voyage, is barratry in him, it being to the prejudice of 


his owners; and though the captain might conceive 1 
Wa 


mls, oo» 
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what he did was for the benefit of his owner, yet if he 
ated contrary to his duty to them, it is barratry. 


Ia the caſe of Palljo v. Wheeler, it was ſettled, that 


"2 the freighter of the ſhip is to be conſidered as the owner 
ey, for that voyage: and it ſeems alfo clearly ſettled by the ſame 
10 


owners of the ſhip, that cannot be barratry. It was, how- 
ever, in a very late caſe, inſiſted upon at the bar, that an 
af} of the captain, without the confent of the owners of the 
goods, who were the infured, though with the conſent of the 
noners of the ſhip, was barratry, fo as to charge the under- 


and could not have been admitted without oveiturning all 
former decifiorts upon the ſubject. Barratry implies fome- 
thing contrary to the duty of maſter and mariners, in the 
 relatton in which they ſtand to the owners of the ſhip ; and al- 


though they may make themſelves liable to the owners of 
ition the goods for miſconduct, yet not for barratry, which can 
t to be committed againſt the owners of the ſhip, and them 
the only. c 
mal. 
otion The caſe, in which this point was ſettled, was an action 
ated on a policy of inſurance, made by Hague before he became 
a bankrupt, an goods laden in the ſhip Rachette (otherwiſe 
the Bellona) for a voyage from London to Rachelle, ſub- 
ench icribed by the defendant for 120 J. at 17. 10s. per cent. 
"ns of premium. The cauſe was tried at Guilaball before Mr. 


Juſtice Buller, when a verdi& was found for the plaintiff, 
{ bate lubje&t to the opinion of the court, upon the following 


f Ad- cle: That the bankrupt ſhipped on board the veſſel in 
houph queſtion goods to the amount of 1,800 J. for Rochelle. That 
with 4 the captain, by the in/ligation and direction of Meſſrs. Le 
intel Grands, the owners of the ſhip, went with the ſhip and cargo 
atever 0 Baurdeaux, inflead of Rochelle, where the cargo was fold 
nce dl by the agent of Le Grands. That a petition was preſented 
ice ol by the plaintiffs to the lieutenant-general of the Admiralty 
e that ol Cuienne, ſtating the whole of the tranſaction between 


m the 


| caſe, that if an act be committed with the confent of the 


wricecs, Bat this argument was over-ruled by the court; 


gt b 
CHAP, 
Y. 
— md 
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Nutt and others, 
aſſignees of 
Hague v. Bour- 
dieu, I Term 
Rep. 323- 
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C HA p. the bankrupt and the owners and captain; that in order 
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amount of their loſs, and all charges and coſts. The 
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procure a landing at Bourdeaux, their original deſtinati 
being to Rochelle, falſe bills of loading were made out h 
the captain, at the inſtigation of Le Grand: the petitin 
concluded with a prayer for relief. In conſequence d 
this petition, a decree was paſſed, declaring Rent Gui 
(captain) guilty of the crime of barratry of the maſter, i 
having ſigned falſe bills of lading, &c. for reparatin 
whereof, it ſentenced him to perpetual ſervice in the gi. 
lies. It alſo declared Dominique Le Grand guilty and con. 
victed of having been an inſtigator and accomplice of the ſid 
barratry of the maſter, and adjudged him to five years ſe. 
vitude in the gallies: and alſo decreed, that the ſaid Rn; 
Guine and Le Grand ſhould pay to the plaintiffs th 


queſtion on this caſe is, Whether the plaintiffs were en. 
titled to recover againſt the inſurers? After the firſt ag. 
ment, | 


Lord Mansfield ſaid, © that with regard to the ſentenc 
which had been paſſed abroad, and which had declared the 
maſter and owner to have been guilty of barratry, it ws 
entirely out of the queſtion. That though it was a mol 
righteous judgement, yet that it was no part of the conl- 
deration of the court there, what was meant by barrat! 


crin 

in an Engliſb policy. The queſtion was left entirely open. maſ 

That their idea of barratry was manifeſtly different iron 6 

the conſtruction put upon that word in our own court mitt 

for they had found the owner guilty of barratry, which clear 

was entirely regugnant to every definition of barrat!) 

which had ever been laid down in an Engliſh court oi 7 
juſtice,” 

A ſew days aſterwards the court declared, that they h 1 
not the ſmalleſt doubt as to the preſent queſtion, and ther * 
fore thought it very unneceſſary to hear a ſecond gt woul: 
ment. mer p 

lowed 


Lord Mansfield delivered the opinion of the court. * 


7m... en ty 
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particularly upon policies of inſurance, are extremely im- 


portant, and ought to be ſettled. The general queſtion 
bere is on the conſtruction of the word barratry in a policy 


of inſurance. It is ſomewhat extraordinary that it ſhould 
have crept into inſurances, and ſtill more, that it ſhould 
have continued in them ſo long; for the underwriter in- 
ſures the conduct of the captain, whom he does not ap- 
point, and cannot diſmiſs, to the owner, who can do 
either. The point to be conſidered is, Whether barratry, 


nn the ſenſe in which it is uſed in our policies of inſurance, 


can be committed againſt any but the owners of the ſhip ? 
It is clear, beyond contradiction, that it cannot; for bar- 
| cratry is ſomething contrary ta the duty of the maſſer and 
mariners, the very terms of which imply, that it muſt be 


in the relation in which they ſtand to the owners of the ſhip. 


The words uſed are maſter and mariners, which are very 
particular. An owner cannot commit barratry. He may 
make himſelf liable by his fraudulent conduct to the owner 


Jof the goods, but not as for barratry. And, beſides, bar- 


ratry cannot be committed againſt the owner, with his con- 
ſent: for though the owner may become liable for a civil 
lols by the miſbehaviour of the captain, if he conſents, yet 
that is not barratry. Barratry muſt partake of ſomething 
criminal, and muſt be committed agarn/? the owner by the 
maſter or mariners. In the caſe of Vallejo and Hheeler, the 
court took 1t for granted, that barratry could only be com- 
mitted againſt the owner of the ſhip. The point is too 
clear to require any further diſcuſſion. a 


The poſtea was delivered to the defendant. 


It is clear that if the owner be alſo the maſter of the 
hip, any act, which in another maſter would be conſtrued 
barratry, cannot be ſo in him : becauſe ſuch doctrine 
would militate againſt one of the rules laid down in a for- 
mer part of this chapter; namely, that no man ſhall be al- 
lowed to derive a benefit from his own crime, which he 
m 2 would 


[ 94 } 
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C H A P. would do, were he to recover againſt the infurers for ; 
loſs, occaſioned by his own att. But where the perſo, 


Roſs v. Hunter, who acts as maſter of the ſhip, is proved to have cart ſ 
4 Term R. 33. : | I 1 W p 
See ante, p. 91. her out of her courſe for fraudulent purpoſes of his om, 
that is primd facie evidence of barratry, ſo as to entitle th | p 
aſſured to recover againſt the underwriter, without requi. E 
ing him to prove negatively that ſuch captain was not th | 5 
owner, or ſhewing who really was ſo. The fact of ty * 
being owner muſt be eſtabliſhed by the underwriter, in di. 
charge of whom it is to operate. b 
This rule reſpecting the ſame perſon being both ownt | : 
and maſter has been extended in the Court of Chancery u b 
a caſe, where ſuch an owner and maſter, after mortgaging 2 
his ſhip, had committed barratry; and when the mongs by 
gee brought an attion at law againſt the inſurer to recover . 
damages for the loſs which he had ſuſtained by this aft th 
barratry, the court, ſtill conſidering the mortgagor as tht IV 
owner, granted an injunction. | 1 
Lewin v. Suaſſo, The facts of that caſe were theſe. The plaintiff in - 
. pany iN equity, having been ſued at law upon a policy of inſurant = 
Poſtlethw. againſt the barratry of the maſter, which was alſo the ol 47 
Piel 1 afſigned in the declaration, brought his Bill in Cha e 
to be relieved, and for an injunction. The voyage inſured FAR 
was from London to Marſeilles, and from thence to lone 50 
port in Holland. The maſter failed with the ſhip to Mar FB 
ſeilles, and then, inflead of purſuing his voyage, ſailed 10 FF 
the Ye? Indies, where he ſold his ſhip, and died inſolvent. . 
The plaintiff by his bill ſuggeſted, that Mathews, the ma. , 
ter, was alſo the owner of the ſhip: that he had, before hal 
the voyage, entered into a bottomry bond to the defencat toi 
C95 ] for 200/. and afterwards, by a bill of ſale, had aſſyni 'M 
| over his intereſt in the ſhip to the defendant, as a ſecuri ks 
for the 200/.: that Matthews was nevertheleſs, in edu in t 
to be conſidered as owner of the ſhip, though in law the TM 
ownerſhip and property would be looked upon to be 1 deli 


defendant; and that the owner of a ſhip could not, either on y 
| 8 
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in law or equity, be guilty of a barratry concerning the 
ſhip ; and therefore, he prayed an injunftion, and that the 


WT confefſed by the anſwer, an injunction was moved for on 
WE che principle, that a mortgagor is to be conſidered in equity 
zs the owner of the thing mortgaged ; and that Mattherws, 
W the maſter, being owner, could not be guilty of barratry. 


Lord Hardwicke.—< Barratry is an act of wrong done 
by the maſter againſt the ſhip and goods ; and this being 
W the caſe of a ſhip, the queſtion will be, Who is to be con- 
W (idered as the owner? Several caſes might be put, where 
barratry may be aſſigned as the breach of an inſurance; 
| and barratry or not, is a queſtion properly determinable at 
law: but in this caſe it is not ſo, for courts of law will 
not conſider a mortgagor as having any right or intereſt in 
the thing mortgaged; and a man may frequently come 
| into equity for relief in reſpect of a part only of his caſe. 
It might, indeed, be conſidered at law, whether what the 
maſter has done, whether he be owner or not, did not 
amount to a breach of contract as maſter, and ſo to a bar- 
ratry : it may likewiſe be ſo conſidered in this court. But 
at law a defendant cannot read part of a plaintiff's anſwer 
to a bill filed againſt him here: the whole anſwer muſt be 
read, which has often been a reaſon for this court to inter- 
poſe by injunction upon a plaint at law; and conſidering 
the mixed nature of this caſe, I think an injunction ought 
to be granted.“ | 


Even if the parties inſert in the policy that the inſurance 
{hall be upon the ſhip in any lawful trade, if the captain 
commit barratry by ſmuggling, the underwriters are an- 
Ilwerable. For otherwiſe the word barratry ſhould be 
lruck out of the policy; and moſt clearly the ſtipulation 
in the policy reſpecting the employment of the ſhip in 
2 awful trade, muſt mean, as was ſaid by Lord Kenyon in 
delivering the unanimous opinion of the Court, the trade 
on which ſhe is ſent by the owners, 


m 3 Hitherto 


UM policy might be delivered up. The matters of fact being 


95. - 
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Hitherto we have conſidered barratry only, as it aſſeq 
the rights of the inſurer and inſured, which is certainly th 
material point of view in our preſent enquiry : but, beſon 
we come to the concluſion of this chapter, it will be pro 
per to take notice of thoſe politive regulations, whis 
exiſt in this and other countries, for the puniſhment 
thoſe who are guilty of ſome of the more heinous ad; 
barratry. 


By the ordinances of Middleburg, Rotterdam, and Han. 
burgh, it any act of barratry be committed by the maſks, 
various degrees of puniſhment, ſometimes amounting ere 
to death, are inflicted upon him, proportioned to the end. 


mity of his guilt, 


We do not find that any puniſhment was expreſsly pro 


vided, by the law of England, for offences of this nature 


till the reign of Queen Anne, at which time, as may k 
collected from the preamble of the ſtatute, the wilful cal. 
ing away, burning or deſtroying of ſhips by the maſter a 
mariners, was become very frequent, 


To prevent theſe evils that ſtatute ordains, “ that if ay 
e captain, maſter, mariner, or other officer belonging 0 
« any ſhip, ſhall wilfully caſt away, burn, or othervit 


ce deſtroy the ſhip unto which he belongeth, or procue 


& the ſame to be done to the prejudice of the owner dl 


„ owners thereof, or of any merchant or merchants that 


« ſha!l load goods thereon, he ſhall ſuffer death 2 
« felon.*? 


Upon trial this act was found not to be ſufficiently e. 
tenſive ; and therefore, by a ſubſequent ſtatute, it wa de. 
clared, that if any owner of, or captain, maſter, marine! 
« or other officer belonging to any ſhip, ſhall wilfully cal 
cc away, burn, or otherwiſe deſtroy the ſhip of which be 
« is owner, or unto which he belongeth, or in any mat. 


& ner direct or procure the ſame to be done, to the p* 
10 judice 


nt of 


A of 


By a ſubſequent ſtatute it was afterwards enacted, « that 1 Geo. II. c. 29, 
« if any owner of, or captain, maſter, officer, or mariner * * 
belonging to any ſhip or veſſel, ſhall wilfully caſt away, x 97 ] 
burn, or otherwiſe deſtroy the ſhip or veſſel of which 
: | « he is owner, or to which he belongeth ; Or in any wiſe 

direct or procure the ſame to be done, with intent or 


F © Wh 
— 


— 
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tech E | « judice of any perſon or perſons that ſhall underwrite any C H A P. 15 

te 2 « policy or policies of inſurance thereon, or of any mer- V. | 1 

elon « chant or merchants that ſhall load goods thereon, he 0 

pm. « ſhall ſuffer death.“ | | | 1 

hic . 1 
10 


— 


2 9. 3oags = 


n 


even e deſign to prejudice any perſon or perſons that hath under- j 

mat « wrote, orſhall underwrite any policy orpolicies of inſurance : * 
| « thereon, or of any merchant or merchants that ſhall load q 
goods thereon, or of any owner or owners of ſuch ſhip : ! 

pv « or veſſel, the perſon or perſons offending therein, being 

ture, « thereof lawfully convicted, ſhall be deemed and adjudged 

k « a felon or felons, and ſhall ſuffer, as in cales of felony, 


« without benefit of clergy.” 


The following ſection directs, that if the offence be com- 7th Section. 
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mitted within the body of a county, the ſame ſhall be tried ll 
at | 28 all felonies are in the common law courts : but 1f upon 1 \ 
g to the high ſeas, then to be tried agreeably to the directions 3 
wil of the 28th H. 8. c. 15. 1 : 
cur = 
x 0f Theſe are the only poſitive regulations, known to the 
that law of England, for the puniſhment of thoſe who wilfully 
as f deſtroy ſhips to the prejudice of ſuch perſons as are in- 

tereſted in their preſervation, 
el. 
ce. 
net, 
cal 
1 be 
nan- 
pre- 


dice m 4 
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CHAPTER rus SIXTH. 


Of Partial Loſſes, and of Adjuſtment. 


AVING, in the preceding chapters, treated full 

ol the different kinds of loſſes, for which the under. 
writers are anſwerable, the ſubject naturally leads one to 
conſider, when loſſes ſhall be ſaid to be total, and when 
partial or average, as they have been moſt commonly de. 
nominated. When we ſpeak of a total loſs, we do not 
always mean to ſignify, that the property inſured is irreco- 
verably loſt or gone: but that, by ſome of the peri 
mentioned in the policy, it is in ſuch a condition, as to be 
of little-uſe or value to the inſured, and ſo much injured, 
as to juſtify him in abandoning to the inſurer, and in ca. 
ling upon him to pay the whole amount of his inſurance 


as if a total Joſs had actually happened. But the idea of 


2 Burr. 1170. 


a total Joſs, in this ſenſe of the word, is fo intimately 
blended and interwoven with the doctrine of abandonment, 
that it will add much to clearneſs and preciſion, to refe 
what may be ſaid on this ſubjeQ, till we come to the 
chapter on abandoment. In this place it will be ſufficient 


to remark, that in caſe of a total loſs, properly ſo called, 


the prime colt of the property inſured, or the value men- 
tioned in the policy, muſt be paid by the underwriter ; at 
leaſt, as far as his proportion of the inſurance extends. 
This is evident from the nature of the contract; for the 


inſurer engages, as far as to the amount of the prime coll, 


or value in the policy, that the thing inſured ſhall come 
ſafe: he has nothing to do with the market; he has no 
concern in any profit or loſs which may ariſe to the mei- 
chant from the ſale of the goods. If they be totally lol 
he muſt pay the prime coſt, that is, the value of the thing 
he inſured, at the outſet ; he has no concern in any ſubſe⸗ 


quent value. So likewiſe, if part of the cargo, capable of 


a ſeveral 


thi 
the 


lib 
thi 
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a ſeveral and diſtinct valuation at the optier, be totally loſt; © II A Fx, 

| as if there be one hundred hogſheads of ſugar, and ten V+ 
happen to be loſt, the inſurer muſt pay the prime coſt of | 

| thoſe ten hogſheads, without any regard to the price, for [ 99 ] 

| which the other ninety may be ſold. Thus much at pre- 


| ſent for total loſſes. 
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= The ſubject of this and the following chapter, ſeems to 
W be of all others the moſt intricate and perplexing, in the 
whole law of inſurance ; an intricacy, which ariſes from 
ſeveral cauſes. In the firſt place, the ſubje of average 
has very ſeldom fallen under the cognizance of courts of 
| judicature in this country; conſequently there are very 
few adjudged caſes to be found. In this ſcarcity of ſettled 
principles, recourſe muſt be had to the writers of foreign 
nations, and to ſuch of our own as have written upon 
commerce in general: but the reſearch is by no means at- 
tended with ſatisfaction, much Jeſs with conviction. Ano- 3 Burr. 1555. 
ther ſource of perplexity upon this ſubject is, the irregula- 
rity and confuſion, which we meet with, in the preſent form 

of policies of inſurance. Ambiguities frequently ariſe in 

them, by uſing the ſame words in different ſenſes ; and, in 

no inſtance, 1s this abſurdity more glaring than in the uſe 

of the word average. This word in policies has two ſigni- 

hcations; for it means © @ contribution to @ general loſs ;"? 

and it alſo is uſed to ſignify © a particular partial loſs.” In 

commercial affairs, indeed, it has no leſs than four dif- 

erent meanings: and therefore, it cannot be wondered at, 

if much confuſion of ideas has ariſen upon the ſubjett. In 

| order to prevent that, if poſſible, in the ſubſequent part of 

this work, I ſhall here endeavour to diſtinguiſh between 

the four different ſenſes of the word “ average; and 

wherever I ſhall have occaſion in future to ſpeak of a da- 

mage ariſing to goods or other property, not total, except 

when I am reciting the words of a policy, I ſhall take the 

liberty of calling it, as I bave already done at the head of 

this chapter, a partial, not an average loſs. 
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When goods or merchandizes carried by fea, are throwy 
over-board in a ſtorm, for the purpoſe of lightening the 


ſhip; the owners of the ſhip and of the goods ſaved con. 


tribute for the relief of thoſe, whoſe goods are ejected, in 
ſuch a manner, that all, who profited by the lightening of 
the ſhip, may bear a proportional loſs of the goods, thu 
thrown overboard for the common ſafety. This con. 
tribution is what is called general or groſs average; the 
full diſcuſſion of which will be the buſineſs of the next 


chapter. 


Small or petty averages are the next ſpecies ; and, a 
theſe never fall upon the underwiters, I ſhall here fet 
down all that is neceſſary upon that ſubject. Petty 
average conſiſts in ſuch charges and diſburſements, as, 2. 
cording to occurrences, and the cuſtom of every place 
the maſter neceſſarily furniſhes for the benefit of the ſhip 
and cargo, either at the place of loading or unloading, or 
on the voyage. Theſe charges are, lodemanage, which, a 
it appears by Cwel's interpreter, means the hire of a pilot 
for conducting a veſſel from one place to another; towage, 
pilotage, light- money, beaconage, anchorage, bridge- tol, 
quarantine, river charges, ſignals, inſtructions, paſſage 
money by caſtles, expences for digging a ſhip out of tie 
ice when frozen up, that it may be brought into a prope! 


| harbour; and at London, by cuſtom, the fee paid at Daw 


pier. - Theſe ſeem to be all the articles which come unde! 
the denomination of petty or accuſtomed average, as well 
in this as in foreign countries. | 


For theſe charges, the inſurers are never anſwerable; 
but one third of the expences is borne by the ſhip, and 
two thirds by the cargo. But in order to diſcharge tht 
inſurer, it muſt appear, that the diſburſements were uſual 
and cuſtomary in the voyage; for if they were 1ncur 
for any extraordinary purpoſe, or in order to relieve tie 


' ſhip and cargo from ſome impending danger, they ſhal 


then be reputed a general average, and conſequently be⸗ 


charge 
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charge on the inſurer. In lieu of theſe petty averages, it Cc nA P. 
has become uſual at ſome places to pay 5 per cent. calcu- . 
lated on the freight, and 5 per cent. more for primage to 1 Mag, 72. 


the captain. 


Another ſpecies of average, in matters of commerce, 1s 

that which we areaccuſtomed to meet with in bills of lading, 

« paying ſo much freight for the ſaid goods, with primage Jacob's Law | 
« and average accuſtomed.” In this ſenſe it ſignifies a ſmall nge. _— 
duty, which merchants, who ſend goods in the ſhips of other 

men, pay to the maſter, over and above the freight, for his 

care and attention to the goods ſo entruſted to him. This 

kind of average may alſo be Jaid out of the preſent enquiry, 

as it is too inſignificant a charge to fall upon the un- L 101 J 
derwriter. | oo 


Having thus diſpoſed of the different kinds of average, ſo 

as to prevent a confuſion of 1deas, we ſhall now proceed to 

the main ſubject propoſed, namely, what ſhall be conſidered 

as a partial loſs? how ſuch a loſs ſhall be adjuſted, and in 

what proportion it ſhall be paid. I ſaid, at the beginning of 

this chapter, that theſe were queſtions of intricacy ; and ſo 

moſt undoubtedly they formerly were : but much light has 

been thrown upon them by Lord Mansfield, in his elaborate | 
and very learned argument in the caſe of Lewis v. Rucker ; 2 Burr. 2167. 
and, as that caſe has been frequently recognized, and has ever 

lince been looked up to, as the rule and ſtandard of deciſion, 

upon ſimilar occaſions, I have drawn moſt of my ideas upon 

this ſubje&t from the reaſoning there made uſe of by his lord- 

ſhip in delivering the opinion of the court. 


Partial lols, ex vi termini, implies a damage, which the 
ſhip may have ſuſtained, in the courſe of her voyage, from 
any of the perils mentioned in the policy: wen applied to 
the cargo, it alſo means the damage which goods may have 
received, without any fault of the maſter, by ſtorm, capture, 
Lranding, or ſhipwreck, although the whole, or the greater 
part thereof may arrive in port. Theſe partial loſſes fall up- 
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C * P. on the owners of the property ſo damaged, who muſt be jr. | 3 


2 Burr. 1172. 


Vide the Ap- 
pendix, No. 1. 


I 103 J. 


1 Magens 73. 


OF PARTIAL LOSSES, 


demnified by the underwriter. For if the goods arrive, bu 
leſſened in value through damage received at ſea, the natur 
of an indemnity ſpeaks demonſtrably, that it can only hee. 
fecled by putting the merchant in the ſame condition h 


which he would have been, if the goods had arrived free 


from damage. | 

The underwriters of London expreſsly declare, as appem 
from a memorandum at the foot of the policy, that they vil 
not anſwer for partial loſſes, not amounting to 3 per cel, 
This clauſe was introduced into Engiz/h policies about the 
year 1749, having long before that time been generally uſed 
in almoſt all the trading countries in Europe; and it was in- 
tended to prevent the underwriters from being continually 
harraſſed by trifling demands. But at the ſame time, that 
they provide againſt trifling claims for partial loſſes, they 
undertake to indemnify againſt loſſes, however inconſider- 
able, that ariſe from a general average ; becaule that can ne. 
ver happen but in caſes of imminent danger, when it is for 
the common intereſt that ſuch expences ſhould þe incurred, 


It has been obſerved by a very ſenſible merchant, who ha 
written upon inſurances, that almoſt all the ordinances ſeem 
deficient, in not fully explaining in what caſes, and in what 
manner, the damage ariſing from - a partial loſs, ſhall be 
deemed to exceed 3 per cent. To illuſtrate his meaning, he 
ſtates this caſe. Suppoſe, ſays he, a merchant has ſhipped 
101 cheſts of goods, of which on arrival, three cheſts are, by 
the ſea, or by ſome accident, ſo ſpoiled, as to be worth no- 


thing; if the damage be calculated as on the whole value 


of 101 cheſts, it will not exceed 3 per cent. and it 1s thought 
by moſt inſurers not to be recoverable, in ſuch a cal, 
by the inſured: eſpecially if the inſurance be made, without 
expreſsly declaring, in the policy, the particular ſum inſurel 
on each cheſt. The foundation of this opinion 1s, that it is 
conſidered as one entire inſurance, and not a diſtinct inſut- 
ance on each ſhip. 


This 


AND OF ADJUSTMENT. © 


This is a point, which at firſt view may ſeem to fall with- C H A P. 

in a caſe laid down by Lord Mansfield. « If,” ſaid his lordſhip, , VI. 

| « the cargo be totally loſt, the underwriter muſt pay the va- 2 Burr. 1170. 

ue of the thing he inſured. So, if part of the cargo, capa- 

ble of a ſeveral and diſtin valuation at the outlet be totally 

joſt; as if there be 100 bogſheads of ſugar, and ten happen 

to be loſt, the miurer muſt pay the prime coſt of thoſe ten 

bogſheads, without any regard to the price for which the 

3 | other 90 may be fold.” So it has been ſuppoſed in the cafe 

I at by Magens, the three cheils of goods are as capable of a 

Jiftin&t and ſeveral valuation, as the three hogſheads of 

ſugar; and conſequently are to be paid for, as for a total 

loſs. But Lord Mansfield is putting a caſe merely to ſhew, 

that the market price is not at all to be c#nfidered in charg- 

ing the inſurer; and his lordſhip certainly had not in his 
contemplation the caſe put by Magens. 


As clearneſs and preciſion are neceſſary upon all ſubjetts, - 
and more eſpecially upon this, it will be proper to obſerve, 

that when we ſpeak of the underwriter being liable to pay, L103] 

whether for total or partial loſſes, it muſt always be under- | 

| flood, that they are liable only in proportion to the ſums 

which they have underwritten. Thus, if a man under- 

write 100/, upon property valued at 5007. and a total loſs 

happen, he ſhall be anſwerable for 100 J. and no more, that 

being the amount of his ſubſcription : if only a partial loſs, 
amounting to 60 J. or 701. per cent. upon the whole value; 

be (hall pay 60/7. or 70/7. being his proportion of the loſs. 


— > TIT — 
——— 


— 


14 
27 4 
"I 
4 
1 
1 \ 
1 
ali 

i 
'v 380 
* i 
11 
14 
Pp * 
55 
1 
3 
2 
| 2 
' 
x: je 
| 
I's; 
5 
| +. 
3.4 
. 
#4 
ws 
"HEY 
1 
4 
WR. 
. 
A; $; 
1 
+ 
i 
99 | 
0 
8 
1 
$M 
4 — 

1 

EU 
a 5 
. 
94 
10 | 
FR 
ot) ”. 
£4 

"I IM 

* 11 

wb 
FS 
HT 

#11 * 

1 
4 

W 4 

Wy 

101 

WW 
fi 

war 
. 1 

gl 

1 

15 * 

940 

Fe 

4 4 

Wet! * 

lt . 

1 

N 

1 
$4643 

nl 

SEE] 

r 

11148 

s "i 

be 4 

* 7; | 

Ws 1 

ith 

. 

MH 

13 

15 

1 

"; 

; 

4; 

i 

fl 

4 

4 7 

N. 

1 

* 

5. 

" 

}; 

TH 

In 

A 

a 

7 

1 

i 

11 

WH 1: 

"0 1 
1 1 b 
1 
5 

„ 

on 

1! 1 4 

l 
I 

9 

Nr 

1 

_ ] 

Ni 

1 yy 
Rt 
F i 

K 14 
1 * 2 
* 

* 15 2 
1 
woods. 

LET + 

Moy 

6] 

1 

70 
* 

1 

1 

145,58 

18 

16 85 

111? 


= 


SL 
* 


COT ICI = — * 

r =Y — — 
S r 4 RF: 

* 8 a a r 2 . 

. 


When a total loſs happens, the inſured is entitled to reco- 1 Magens 33 
rer againſt the underwriter, as ſoon as he has proved the 
value of the thing inſured : but when the value is inſerted in 
a policy, the inſurer, by allowing ſuch inſertion, has admit- 
ted the value to be as ſtated ; and nothing remains but to 
prove, that the goods inſured were actually on board the ſhip. Vide ante, c. f. 
lt is only in caſes of total loſs that any difference conſiſts P. f. 
between a valued, and an open policy : in the former caſe 
the value is aſcertained ; in the latter, it muſt be proved. 
$ .-— But 
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OF PARTIAL LOSSES, 


C MA P. But where the loſs is partial, the value in the policy can be 
VE" no guide to aſcertain the damage; which then neceſſarily 


£ Burr. 1172, 
1173. 


2 Burr. 1170. 


[ 104 ] 


becomes a ſubject of proof, as much as in the caſe of a 
open policy. 


When a partial loſs happens, the firſt enquiry which m. 
turally ariſes is this ; for what does the inſurer undertake to 
indemnify the owner, in caſe of a partial loſs? To anſuer 
this queſtion, regard muſt be had to the nature of the con. 
tract, between the underwriter and the merchant. What i 
the nature of the contract? That the goods ſhall come (af: 
to the port of delivery; or if they do not, that the inſurer 
will indemnify the owner to the amount of the value of the 
goods ſtated in the policy. Wherever then the propety 
inſured is leſſened in value, by damage received at fea, jul- 


tice is done by putting the merchant in the ſame condition 


(relation being had to the prime coſt or value in the policy) 
which he would have been in, if the goods had arrived free 


from damage; that is by paying him ſuch proportion of the 


prime coſt or value in the policy as correſponds with 
the proportion of the diminution in value occafioned 
by the damage. The queſtion then is, how 1s the 


proportion of damage to be aſcertained ? It certainly ca- 
not be by any meaſure taken from the prime coſt : but i 


may be done in this way. Where an entire thing, as one 
hogſhead of ſugar bappens to be ſpoiled, if you can fix 
whether it be a third, a fourth, or a fifth worſe, then the d- 
mage is aſcertained to a mathematical certainty. How is this 
to be found out? Not by any price at the port of diſcharge; 
but it muſt be at the port of delivery, where the voyage 
completed, and the whole damage known. Whether tic 
price at the latter be high or low, it is the ſame thing; for 
in either caſe it equally ſhews, whether the damaged goods 


are a third, a fourth, or a fifth worſe than if they had come 


ſound : conſequently, whether the injury ſuſtained be 4 
third, fourth, or fifth of the value of the thing. And as the 
inſurer pays the whole prime coſt, if the thing be wholly 


loſt ; ſo if it be only a third, fourth, or fifth worſe, be - | 
| a thiſch 


34 Gt 


AND OF ADJUSTMENT. 


a third, fourth, or fifth, not of the value for which it ſold, 
but of the value ſtated in the policy. And when no valua- 
WE ton is ſtated in the policy, the invoice of the coſt, with the 


Y | addition of all charges, and the premium of inſurance, ſhall 


. be the foundation, upon which the loſs ſhall be computed. 


This rule of aſcertaining damage, occaſioned by a partial 
| loſs, ſeems to be fraught with ſo much good ſenſe, to be ſo 
We very comprehenſive, and ſo intelligible to every underſtand- 
W ing, that it will now be only neceſſary to ſhew, that the de- 
cided caſes have been agreeable to that rule : firſt requeſting 
the reader to bear in mind, what has already been mentioned, 
namely, that the value, upon which the foregoing calcula- 
tion reſts, is the prime coſt of the commodity, wholly inde- 
pendent of the riſe or fall of the market, or the ſchemes or 
{peculation of the merchant. 


In an action upon a policy of inſurance to recover an ave- 
rage loſs upon goods, Mr. Juſtice Buller obſerved, that in 
uch caſes, whether the goods arrived to a good or bad mar- 
ket was immaterial; for the true way of eſtimating the loſs 
was to take them at the fair invoice price (a). 


A rule having been obtained by the plaintiffs, who were 
the inſured, for the defendant (the inſurer) to ſhew cauſe, 
| why a verdict, obtained by him, ſhould not be ſet aſide, and 


| anew trial had; 


The court, after hearing the matter fully debated, took 
| time to adviſe, and their unanimous opinion was delivered to 
the following effect. 


Lord Mansfield. —* This was an action brougl:t upon a 
policy, by the plaintiffs, for Mr. Fames Bourdieu, upon the 
goods on board a ſhip, called the Y/row Martha, at and from 
St. Thomas Hand to Hamburgh, from the loading at St. Tho- 
mas INland, till the ihip ſhould arrive, and land the goods at 


90 Neither does the underwriter inſure againſt any loſs that may ariſe from 
A 3 of exchange. The!lufſon v. Bewick. Sittings after Michaelmas, 
34 Ges, III. Eſpinaſſe, p. 77. ö 

Hamburgb. 
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1 Magens 37. 


Dick and ano- 
ther v. Allen, at 
Guildh. aſter 
Mich. Term, 
1785. 


Lewis and ang- 
ther v. Rucker 
2 Burr. 1167. 
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106 o PARTIAL LOSSES, 
CH A p. Hamburgh. The goods, which conſiſted of ſugars, coft 


VI. and indigo, were valued; the clayed ſugats at 201 pr 


hogſhead ; the Muſcovado ſugars at 201. per hogſhead , an} 
the coffee and indigo were likewiſe reſpectively valued, The 
ſugars were warranted free from average (that is parii 
loſs) under 5 J. per cent; and all other goods free from aue. 
rage under 31. per cent. unleſs general or the thip be 
ſtranded. | 


In the courſe of the voyage the ſea water got in; ani 
when the ſhip arrived at Hamourgh, it appeared that eren . 5 
hogſhead of ſugar was damaged. The damage the ſugan 


had ſuſtained, made it neceſſary to ſell them immediatey; WE % 
and they were accordingly ſold ; but the difference between be 
the price which they brought, on account of the damage, be 
and that which they might then have been ſold for at Han. FM 


burgh, if they had been ſound, was as 20/. os. 89. r 
hoglhead is to 237. 7s. 8d. per hogſhead : (that is, if ſound | "M 
they would have been worth 231. 75. 8 d. per hogſhead; a : 701 


i damaged, they were only worth 20. os. 8d. per hogſhea Wi [ma 
1 | | 
[ The defendant paid money into court, by the following 1 
| rule of eſtimating the damage: he paid the like proportiot mei 
of the ſum, at which the ſugars were valued in the policy ngk 
as the price of the damaged ſugars bore to ſound ſugars quel 
Hamburgh, the port of delivery. All this was admitted it any 
the trial; though perhaps upon an accurate computation ww 
there may be a miſtake of about 175. on the money paid i [Iron 
But no advantage was attempted to be taken of this flip; f 
was admitted, that the money paid in was ſufficient, if tit ET 
rule, by which the defendant eftimated the loſs, was right: Upon 
and the only queſtion was, by what meaſure or rule the di- ant c 
mage, upon all the circumſtances of the caſe, ought to If eſtim 
eſtimated, 
| [1 
To diſtinguiſh this caſe, under its particular circum ee ne 


ſtances, out of any general rule, the plaintiff's counſel calle 


ed Mr. Samuel Chollett, clerk to Mr. Bourdieu, who provei, tat l 


Ld 


AND OF ADJUSTMENT. 


1 ſugars were worth at London and Hamburgh, 351. a hogſhead; 
5 that the propoſal of a congreſs to be holden, and the expec- 
tation of a peace, had, on a ſudden, ſunk the price of ſu- 
gars: that before the ſhip arrived at Hamburgh, and before 
3 he knew that the ſugars had received any damage, Mr. Bour- 
3 | lieu had ſent ordeis, that the ſugars ſhould be houſed at 


hogſhead ; that he had many hundred hogſheads of ſugar 
lying at Amſterdam, to which place he had ſent the like or- 
ders; that the congreſs not taking place, In fact ſugars roſe 
25 per cent. that what he fold of the ſugars, which he had 
lat Amſterdam, brought 3o J. per hogſhead, and upwards : that. 
he might have ſold theſe ſugars at the ſame price, if they had 
been kept, according to his orders; and the only reaſon for 
which they were not kept was, becauſe they were rendered 
periſhable from the ſea water, which had got in. There- 
fore, ſaid they, the neceſſity of an immediate ſale, and the 
E conſequence thereof, ought to be computed into the da- 
mage, 


The ſpecial jury (amongſt whom there were many ſenſible 


d 
od merchants) found the defendant's rule of eſtimation to be 
ict right, and gave their verdict for him. They underſtood the 
3 2t queſtion very well, and knew more of the ſubje& of it, than 
dat any body elſe preſent ; and they formed their judgment from 
ion their own notions and experience, without much aſſiſtance 
in from any thing that paſſed. 


The counſel for the plaintiff in the outſet, chiefly reſted 
upon the particular circumſtances of this caſe. The defend- 
ant offered to call witneſſes to prove the general uſage of 
ellimating the quantity of damage, when goods are injured, 


was at firſt truck with the argument, that the immedi- 
ite neceſlity of ſelling in this caſe might be taken into conſi- 
deration, as an exception to the general rule; and propoſed 


tlat the cauſe might be left to the jury upon that point. But 
A Mr. 


cum 
jw 
ved, 

that 


Humburgh, and kept till the price ſhould riſe above 301. a 
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c H A P. Mr. Jinn for the defendant argued, that the neceſſity a 
\ bees 3 ſelling, and the conſequence thereof ought not to be regat. 
ed: and what he ſaid, had ſo much weight, that it very much 


changed my way of thinking. 


There was nothing to ſum up; but the jury aſked 
Whether I would give them any directions? I ſaid, I 4 
it to them, Whether the difference between the ſou 
& and the damaged ſugars, at the port of delivery, oupht 
& to be the rule; or, whether the neceſſity of an imme. 
« diate fale, certainly occaſioned by the damage, and tle 
&« loſs thereby, ſhould be taken into conſideration.” I toll 
them, though it had ſtiuck me at firſt, this might be u 
exception; yet what the counſel for the defendant ſaid b 
the contrary, ſeemed to have great weight. The verdid 
was for the defendant; and a new trial was moved for. 


No fact is now diſputed; the only queſtion is, whetie 
| the jury have eſtimated the damage by a proper meaſure 
! To make this matter more intelligible, I will firſt ſtate th 
| rule, by which the defendant and the jury have gone; 
and then I will examine whether the plaintiff has ſhewna 
better. | | | : WW 


The defendant takes the proportion of the difference bt 
tween ſound and damaged at the port of delivery, and aj 
that proportion upon the value of the goods ſpecified i 
the policy; and has no regard to the price in money, whid 
either the ſound or the damaged goods bore in the pot 0 
delivery. He ſays, the proportion of the difference l « f 

| equally the rule, whether the goods come to a riſing ot 
falling market, For inſtance, ſuppoſe the value in the p0- 


licy to be 30 J.; the goods are damaged, but ſell for 400 þ 
if they had been ſound, they would have fold for 50k dr | 
The difference then between the ſound and damaged i-! 


fifth; conſequently the inſurer muſt pay a fifth of the prime *I 
coſt, or value in the policy, that is 6, : e conver/o, if they 


come to a loſing market, and ſell for 10 J. being damaged 
de | | | but 


AND OF ADJUSTMENT. 


büt would have ſold for 201. if ſound, the difference i. 
one half: the inſurer muſt pay half the prime coſt, or Vas 
lue in the policy; that is 15 J. 


To this rule, two objections have been made. Firſt, 
that it is going by a different meaſure in the caſe of a par- 
tial, from that which governs in caſe of a total loſs; for 
upon a total loſs, the prime coſt, or value in the policy, 
muſt be paid. The anſwer to which objection is, that the 
diſtinction is founded in the nature of the thing. Inſur- 
ance is a contract of indemnity againſt the perils of the 
voyage, to the amount of the value in the policy; and 
therefore, if the thing be totally loſt, the inſurer muſt pay 
the whole value which he inſured at the outſet. But where 
a part of the commodity is ſpoiled, no meaſure can be 
* taken from tne prime coſt to aſcertain the quantity of the 
J damage ſuſtained. The only way is to fix, whether the 
thing be a third or fourth worſe than the ſound commodity z 
and then you pay a third or fourth of the prime coſt, « 
value of the goods ſo damaged &. | 


| Thenext objeAlion, with which this caſe has been en- 
h tangled, is taken from the circumſtance of the policy in 
queſtion being a valued policy: 


Lan a little at a loſs to apply the arguments drawn from 
thence. It is ſaid, “ that a valued is a wager policy, 
4 like inlereſti or no interefl ; and if ſo, there can be no 
* partial loſs, and the inſured can only recover as for a 
* total loſs, abandoning what is ſaved, be 

| ; becauſe th 
« ſpecified is fictitious.“ ; 9 


A valued policy 1s not to be conſidered as a wager policy, 
dr like « intereſt or no iniereſt. If it were, it would be 


*I | 
TC gh Mansfield's argument, in anſwer to the firſt objection, I have 
already inf, We 0 abridging much of what fell from his lordſhip, having 
R form part of the chapter, where I laid Gown: the 

of deciſion upon this point, 
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of the valuation, is fixing the amount of the prime cot, 
juſt as if the parties admitted it at the trial: but in eren 
argument, and for every other purpoſe, it muſt be taken, 
that the value was fixed in ſuch a manner, as that the in. 
ſured meant to have an indemnity only, and no more. I 
it be undervalued, the merchant himſelf ſtands the int 
for the reſt. If 1t be much overvalued, it muſt be done a 
with a bad view, either to gain, contrary to the 16th df Z 
George the Second, or with ſome view to a fraudulent lo{; 
therefore, the inſured never can be allowed to plead in 1 
court of juſtice, that he has greatly overvalued, or that hi 
intereſt was merely a trifle. | 


It is ſettled that upon valued policies, the merchant nee 
only prove ſome intereſt to take them out of the 19th 
Geo. II.; becauſe the adverſe party has admitted the value: 
and if more proof were required, the agreed valuation 
would ſignify nothing. But if it ſhould come out in provh 
that a man had inſured 2,000 J. and had intereſt on boar! 
to the value of a cable only ; there never has been, and, | 
believe, there never will be a determination, that, by ſuc 
an evaſion, the act of parliament may be defeated. Ther 
are many advantages from allowing valued policies: but 
where they are uſed merely as a cover to a wager, the 
would be conſidered as an evaſion. To argue that ther 
can be no adjuitment of a partial Joſs upon a valued policy, 
is directly contrary to the very terms of the policy itfel 
It is exprelsly ſubjef to average, if the loſs upon ſugars ex: 
ceed 5 per cent.; and even if it were not ſubjedt to averag:, 
the conſequence would be, that every partial loſs mul 
thereby become total ; but only the event, to entitle the 
inſured to recover, would not happen, unleſs there was ? 
total loſs. Conſequently the plaintiff in this caſe would 
not be entitled to recover at all; for there is no colour to 
ſay that this was a total loſs: beſides the plaintifs have taken 
the goods and ſold them. 


Is 


AND OF ADJUSTMENT. 


In oppoſition to the meaſure the jury have gone by, the 
plaintiffs contend, that they ought to be paid the whole va- 
ue in the policy, upon one of two grounds. 


iſt, Becauſe the general rule of eſtimating ſhould he the 
difference between the price the damaged goods ſell for, 
and the prime coſt or value in the policy. Here the damaged 
ſold at 20 J. os. 8 d. per hogſhead; and the underwriter 


| | ſhould make it up 301. To this I anſwer, that it is im- 


poſſible that ſhould be the rule : it would involve the un- 
derwriter in the riſe or fall of the market: it would ſub- 
ject him, in ſome caſes, to pay vaſtly more than the loſs ; 
in others, it would deprive the inſured of any ſatisfaction, 
though there was a loſs. For inſtance, ſuppoſe the prime coſt 


or value in the policy 30/7. per hogſhead; the ſugars are in- 


jured; the price of the beſt is 20 J. a hogſhead ; the price 
of the damaged is 19/7, 10s. The loſs is about a fortieth, 
and the inſurer would be to pay above a third. Suppoſe 
they come to a riſing market, and the ſound ſugars ſell for 
401. a hogſhead, and the damaged for 35 J. the loſs is an 


2x eighth, yet the inſurer would be to pay nothing. 


The 2d ground, upon which the plaintiffs contended that 
the 30 J. ſhould be made up, is, that it appears the ſugars 
would have ſold for that price, if the damage from the ſea 
water had not made an immediate ſale neceſſary; The mo- 
ment the jury brought in their verdi&, I was ſatisfied that 
they did right, in totally diſregarding the particular circum- 
ſtances of this caſe : and I wrote a memorandum at Guild- 
ball, in my note book, that the verdi& ſeemed to me to be 
right, As J expected that the other cauſe upon the ſame 


point would be tried, I thought a good deal upon the queſ- 


ton, and endeavoured to get what aſſiſtance I could, by 
converſing with ſome gentlemen of experience in adjuſt- 
ments. The point has now been fully argued at the bar; 
and the more I have thought, the more I have heard upon 
he ſubject, the more I am convinced, that the jury did 
light to pay no regard to thele circumſtances, 


n 3 The 


Vide ſupra, 
Dick V. Allen, 
p- 104. 
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OF PARTIAL LOSSES, 


The nature of the contract is, that the goods ſhall cone 
ſafe to the port of delivery, or if they do not, that the in. 
ſurer will indemnify the plaintiff to the amount of the 
prime colt. If they arrive, but leſſened in value; in order 


. to indemnify the owner, he muſt be put in the ſame con- 


dition, in which he would have been if the goods had ar. 
rived free from damage: that is by paying ſuch proportion 
or aliguot part of the prime coſt, as correſponds with the 
proportion or aliquot part of the diminution i in value occa· 


ſioned by the damage. 


The duty accrues upon the ſhip's arrival and landing her 
cargo at the port of delivery: the inſured has then a right 
to demand ſatisfaction. The adjuſtment can never depend 
upon future events or ſpeculations. How long 1s he to 
wait ? a week, a month, or year ? _ 


In this caſe, the price roſe : but if the congreſs had taken 
place, or a peace had been made, it would have fallen, 
The defendant did not inſure, that there ſhould be no con- 
greſs or peace. It is true Mr. Bourdieu acted upon political 
ſpeculation, and ordered the ſugars to be kept till the price 
ſhould be 301. and upwards ; but no priyate ſcheme or pro- 
ject of trade of the inſured can affect the inſurer ; for he 
knew nothing of it. The defendant did not undertake that 
the ſugars ſhould bear a price of 30 l. a hogſhead. If ſpe- 
culative deſtinations of the merchant, and the ſuccels of 
ſuch ſpeculations were to be regarded, it would introduce 
the greateſt injuſtice and inconvenience : the underwrite! 
knows nothing of them: the orders here were given after 
the policy was ſigned. But the deciſive anſwer is, that 
the inſurer has nothing to do with the price; and that the 
right of the inſured to a ſatisfaction ariſes immediately upon 
their being landed at the port of delivery. 


We are of opinion, that the plaintiffs are not entitled to 
have the price, for which the damaged ſugars were ſold, 
made up 30 J. per hogſhead : and it ſeems to us as plain as 
any propoſition in Euclid, that the rule by which the jury 


have gone, is the right meaſure, i, 


AND OF ADJUSTMENT. 111 


In 6 ſubſequent caſe, which will hereafter be mentioned C H A P. 
for another purpoſe, Lord Mansfeld ſaid, that the caſe of VI. 
Lewis v. Rucker ſhould be the rule in all ſimilar caſes, that Le Cras v. 
is, wherever there was a ſpecifick deſcription of caſks or 1 
goods: but in Le Cras v. Hughes, the property, which 7: — Fog: 
conſiſted in various goods taken from an enemy, was valued $ 14. 
at the ſum inſured, and part was loſt by perils of the ſea ; 
conſequently the ſame rule could not be adopted, on ac- 
count of the nature of the thing inſured. The only mode 
was to go into an account of the whole value of the goods, 


and take a proportion of that ſum, as the amount of the 
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Since the 19th of Geo. II. the conſtant uſage has been 
to let the valuation fixed in the policy remain, in caſe of a 
total loſs, unleſs the defendant can ſhew that the plaintiff 
had a colourable intereſt only, or that he has greatly over- 
valued the goods: but a partial Joſs opens the policy. This 
cuſtom, ſaid Lord Mansfeld, was introduced by Lord Chief 
Juſtice Lee, in a caſe of Eraſinus v. Banks: and in another M. 21 Geo. II. 
caſe of Smith v. Flexney, which happened about the ſame 
period, the ſame rule of deciſion was adopted, | 
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By the ordinances of Hamburgh it is declared, that in 2 Magens 228. 
caſe of a damage to goods, the aſſured is not to open the 
damaged goods, but in the preſence of the aſſurers or their 
deputies ; but if time and circumſtances do not give oppor- 
tunity to call them, yet the goods muſt not be opened, but 
in the preſence of a notary, and ſome witneſſes, I can [ 112 } 
find no ſuch regulation in the law of inſurance in England, 
nor do I underſtand, that any ſuch is adopted in practice. 
Indeed it ſeems to be needleſs ; becauſe an aſſured, in order 
to entitle himſelf to recover for a partial loſs, muſt prove 
by diſintereſted witneſſes, to the ſatisfaction of the jury, 
the quantity of goods damaged in the courſe of the voyage. 
The parties may, however, inſiſt upon being preſent. 
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112 * OF PARTIAL LOSSES, 


C H A P. It will be proper here to remark that ſome goods are of 
2 | A periſhable nature; and therefore, when they are damaget 
Ord. of France, hy ſuch natural and inherent principle of corruption in 
1 and themſelves, the underwriters, by the ordinances of mo 
Vide Appendix, countries, are held to be diſcharged. The underwriters of 
wy Londin have, indeed, by expreſs words, inſerted in their 
policy, declared, that they will not be anſwerable for any 

partial loſs, happening to corn, fiſh, ſalt, fruit, flour, and 

ſeed, unleſs it ariſe by way of a general average, or in 

conſequence of the ſhip being ſtranded. This clauſe wa 

introduced by the underwriters, to prevent the vexation of 

trifling demands, which muſt have ariſen in every voyage, on 

account of the very periſhable nature of thoſe commodities, 

which we have juſt had occaſion to enumerate. This form 

was formerly uſed by the two inſurance companies, as wel 

as by the private inſurers, till the year 1754, when a ſhy 

having been ſtranded, and got off again, the inſured re- 


Cantillon v. covered a {mall partial loſs againſt the London Aſſurance 
the London 


"Affur. Comp. Company, ſince which period, the Companies have ef. 


iy 7 in 3 Burr. out the words, © or the ſhip be flranded ;”* and are nov 
only liable, in caſes of a general average; but the old form 
is till retained by private inſurers. 


Upon this clauſe there have been ſeveral determinations, 
in all of which it has been uniformly held, that the under- 
writers can in no caſe be anſwerable for a partial loſs to 
ſuch commodities : and that no loſs ſhall be deemed a total 

one, but the abſolute deſtruction of the thing inſured ; for 

that while it ſpecifically remains, though perhaps wholly 

unfit for uſe, no loſs has happened within the meaning 0! 

this memorandum. It may alſo be proper to premiſe that 

Mon v. corn is a genera] term, and includes many particulars ; pes 

Vide pon. and beans have been held to come within the meaning of the 
word. - : 


E But in a late trial at Guildhall in the Court of Comme 


1 Pleas, Mr. Juſtice Milſan was of opinion, that the term 

clieu, Sittings | : £ 

aſter Eaſter alt uſed in the memorandum did not include falt-petre. 

= 27 Geo. An 
1. 
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An action upon a policy of inſurance was brought for C 1 P. 
che recovery of 50 J. 195. 8d. per cent. being the damage . 
5 ed by a cargo of wheat on board the Boſcawen i in- ww p _ 
5 5 at and from Lancaſter to Rotterdam. The wheat was ha 
ddued by agreement at 3Os. per quarter. The policy was 
. zn the ordinary form, with the uſual clauſe at the bottom, 
cat corn, fiſh, fruit, &c. ſhould be warranted free from 
aerage, unleſs general, or the ſhip be ſtranded. The 
gaeſendant underwrote this policy for 100/. The defendant 
having pleaded the general iſſue, the cauſe came on to be 
tried; and a ſpecial caſe was reſerved for the opinion of 
te Court, ſtating, that after the ſhip's departure from 
arcaſer, and before her arrival at Rotterdam, ſhe met 


Vith a violent ſtorm : that ſhe was, by and through the = 
I ſorce of winds and ſtormy weather, obliged to cut away, = 
0 and leave her cable and anchor, for the ſafety of the ſhip 5 
and cargo: that ſhe was alſo greatly damaged and obliged = 
> 0 run to the firſt port to refit : that the expence of refit- „ 
ft ng the ſhip amounted to 38 J. 15 s. per cent. which the 5 
1 3 Iacendant in this caſe had paid, being a general average. wi 
m be caſe then ſtates, that the hatches were not opened at 137 
Lesbe! (the place where ſhe had gone to repair); but in 
me ſhip, being refitted, proceeded on her voyage, and ar- | 25 
Ns, Lived at Rotterdam, where her cargo of wheat was landed: 5 
r. dat upon her unloading it, it appeared that it had received ff 
to damage by the ſaid ſtorm to the amount of 56 7, 195. 8 d. 1 
tal wt cent, 7. 
ly The ſingle queſtion was, upon the true conſtruction and . 
00 [meaning of the words, © free from average, unleſs general, 7 
hat Aer the ſhip be lranded,” whether the plaintiff could under i 
es [tle circumſtances recover in this action for the damage of ; 5 
the 550, 198. Bd. per cent. After two * the Court TY 
jp on for the defendant. bis | 
non Lord Mansfield.—« Policies of inſurance, according to 
ET their preſent form, are very irregular and confuſed : an ambi- 
: duty ariſes in them from uſing the ſame words in different 
5 


ſenſes ; 
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c H A P. ſenſes; ; particularly, in the uſe of the word average, I 


8 


Cockingv. Fraſer, 
B. R. Eaſt. 

25 Geo, III. 
Vide ante, p. 21. 


they threw over 20 quintals more for the ſame papel 


general average: but all other partial loſſes are exclüdt 


OF PARTIAL LOSSES, 


uſed to ſignify a contribution to a general loſs; and it; 
alſo uſed to ſignify a particular partial loſs. 


But whether it be conſidered in one, or other of tet 
ſenſes, it will not avail the plaintiffs in this caſe, Fj 
it here ſignify contribution, the inſurer is to be free frm 
contribution, unleſs the contribution be general. 1 ; 
ſignify 4/6, then plainly it is warranted free from all . 
ticular loſs. The inſurer is liable to all loſſes ariſing im WE 
the ſhip being ſtranded ; and in all caſes, where there i; 


by the expreſs terms of the policy. 


The word © unleſs”? means the ſame as “ except; ni AW" 
never can be conſtrued as a condition, in the ſenſe th: oel 


the counſel for the plaintiffs would put upon the v 

« condition,” namely, to be free from partial Joſs, unlh e 
in two events, viz. a general average, or the ſtranding fi. 
the ſhip : but if either of thoſe events did happen, then v | 


liable to all other average. The words “ free from avenp be d 
unleſs general,” can never mean to leave the inſurer lat 
to any particular damage. It is clear then that the plant 
ought not to recover; and that judgment * to be gin 
for the defendant.“ 


In a modern caſe a queſtion aroſe upon the memo 
randum. It was an action brought upon a policy of l. 
ſurance to recover againſt the underwriters for a ti 
loſs of the cargo. The jury found a verdict for ti 
plaintiff, ſubje& to the opinion of the Court open a ſpeci t app 
caſe, 


The caſe ſtates, that the ſhip failed from Ne 
on the 2d of December 1783, with a cargo of fiſh: 
on the 11th they hove overboard 40 quintals for the ; 
neral preſervation of the ſhip and cargo: that on the 20th 


1 


7 


9 


AND OF ADJUSTMENT. þ14 


he ſhip had exceeding bad weather till her arrival at c H A P. 
% on the oth of January 1784, the ſhip being bound Gama 
MM Figara. When ſhe arrived at Liſbon, a ſurvey was had © — 5 

WS. ic requeſt of the captain, who was alſo the conſignee 

eme goods, by the Board of Health; and it appeared to 

em, and ſo the fact was, that the cargo was of no value 

; : brough ſea damage. The ſhip did not proceed to Figara. 

Tz The defendant has paid into Court the amount of the par- [ 11 5 di 

E . hal loſs ſuſtained by the ſhip, and alſo the general average 


t 1 


or E | Lord Mansfield, — Moſt litigations ariſe from improper 

atements of caſes, and from not properly defining terms. 
WT his clauſe relative to fruit and fiſh, is now a very old one 
E n policies of inſurance. The inſurer undertakes for all 
elles, except particular damage, unleſs the ſhip be ſtrand- 
Wi: he: engages againſt a total loſs. What is a loſs? 
ie total loſs of the thing inſured is the abſolute deſirudtion 
pf it, by the wreck of the ſhip. The fiſh may all come to 
port; though from the nature of the commodity, it may 


tot 5 
eng be damaged, it may be ſtinking : ſtill as the commodity 
„eh remaing, the underyriter is diſcharged.” 


The other judges concurred, Mr. Juſtice Buller obſerv- 
ing, that from the firſt introduction of the clauſe in the 
er 1749, till the preſent time, the underwriter never 
has been held anſwerable but in caſes where there has been 
W total loſs of the commodity. 


So alſo in an inſurance on fruit from Liſbon to London, MeAndrews v. 
appeared that the ſhip was captured, and recaptured, Men on G. R. 
brought into Portſmouth, and afterwards arrived at London : after Mich, 
but the cargo, by the capture, recapture, and conſequent "76 
length of the voyage, had ſuſtained a damage of 801. per 
bert. The aſſured, however, never heard of the capture 
| » 0 ſhip was ſafe at Portſmouth, and then he offered to 
«don, 


Lord 
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OF PARTIAL LOSSES, 


Lord Kenyon.—< As there has been no ſtranding, the 


VE . cannot be a recovery for a partial loſs. The queſtion th 


Nefbitt v. 
Luſhington, 
4 Term R. 783. 


See ante, p. 78. 


is, Whether the aſſured can recover for a total loſs? Ry 


the plaintiff heard of the capture only, he might han 
abandoned: but he hears nothing of the accident till te 
ſhip is in ſafety. The cargo arrives at the port of def. 
nation; and though it is good for very little, yet it hx 
invariably been held that the voyage muſt either be loſſ y 
the cargo, if it be one of thoſe mentioned in the mem. 
randum, muſt be wholly and actually deſtroyed to entit 
the aſſured to recover.” The Plaintiff was nonſuited. 


The effect of the memorandum has been alſo very r. 
cently diſcuſſed by the whole Court, in an ation on; 
policy on wheat and coals, the declaration ſtating the oj 
to be by detention. It appeared in evidence that the fy 
was forced by ſtreſs of weather into Elly Harbour in . 
land, and there happening to be a great ſcarcity of cn 
there at that time, the people came on board the ſhip int 
tumultuous manner, took the government of her from tt 
captain and crew, and weighed her anchor, by which ſk 
drove upon a reef of rocks, where ſhe was ſtranded, ai 
they would not leave her till they had compelled the c. 
tain to ſell all the corn (except about 10 tons) at a cert 
rate. The 10 tons were loſt in conſequence of the firand: 
ing, by which it was damaged, and obliged to be throm 
overboard. The ſhip afterwards arrived with the ref d 
the cargo at the place of deſtination. A verdict v 
found as for a total loſs. A motion was made for a . 
trial. There were other points in the cauſe, one © 
which has been already conſidered. As to this upon ti 
memorandum, | 


Lord Kenyon ſaid—“ This being a policy upon © 
the memorandum ſtates that the underwriter will not * 
liable for any average, unleſs general, or the hip i 
ſtranded. And I am of opinion that this is not a gene 


average; becauſe the whole adventure was never in fe. 
parc. 
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WE other part of the cargo but the corn, which they wanted 
in order to prevent their ſuffering in a time of ſcarcity. 
BE Therefore the plaintiffs could never have called on the reſt 
Nox the owners to contribute their proportion, as upon a 
. general average. On the meaning of the memorandum I 
bare no doubt. The articles there enumerated are of a 
periſhable nature: as it might be difficult to aſcertain whe- 
ther their being damaged aroſe from any accident, or from 
the nature of the articles themſelves, this memorandum is 
x inſerted in all policies, to prevent diſputes 3 and by it the 
WE underwriters expreſsly provide they will not pay any 


. 
1 woerage, unleſs general, or the ſhip be ſtranded. When a 
dip is ftranded, then the underwriters agree to aſcribe the 
fy I loſs to the ſtranding, as being the moſt probable occaſion 
„ or the damage, though that fact cannot always be aſcer- 
on WE tzincd. Therefore here all the damage done to the cargo 
Na [thrown overboard may be aſcribed to the ſtranding ; but 
| te the objection is, that the declaration imputes the loſs to 
& | another cauſe.“ 
and 
oa Mr. Juſtice Buller,—< With reſpect to the objection, 
ny that this does not fall within the reaſon of the memoran- 
and dum; there are only two inſtances, in which the owner 
_— man recover an average loſ, on the articles there enume- 
ne; either where the average is general, or where the 
un os ariſes from the ſtranding of the veſſel. Now this can- 
new not be ſaid to be a general average, for the reaſons al- 
ed ready given. And as to the other inſtance of ſtranding, 
| tit [tle plaintiffs are entitled to recover for any loſs occaſioned 
[th cargo in conſequence of the ſtranding, provided it 
te a direct and immediate conſequence of ſtranding: but 
con, they cannot recover for that which was taken by the mob; 
t bt for that was not the conſequence of the ſtranding, but, on 
e contrary, the ſtranding was occaſioned by the mob 
nen coming on board for the corn. The rioters took poſſeſſion 
1160 o the hip in order to get at the cargo: but this loſs 
ache cannot 
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5 There is no pretence to ſay that the perſons, who C H A P. 
took the corn, intended any injury to the ſhip or any — 
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Or PARTIAL LOSSES, 


C H A P. cannot be aſctibed to the ſtranding: Suppoſe the wo 5 
he had taken out 100 quarters of corn before the ſhip ha 3 N t 


Boy field v. 
Brown, 
A Stra. 1065. 


16 


fendant was an inſurer to the amount of 200 J. upon con 


been ſtranded, and had uſed no threat to deſtroy K 

whole, if it were not delivered to them, it is clear h 
the underwriters would not be liable. Then the f 
of their taking the corn after ſhe was ſtranded i | 
much unconnefted with that circumſtance as if it had beer 
before. But the loſs which happened to that part of th 
cargo which was thrown overboard, being aſcribeable to th 
ſtranding, and being a direct and immediate conſequent 
of the peril inſured againſt, might have been recovered, jy 
there been * count in the declaration applicable to a lol 
by ſtranding.” 


There is indeed a caſe in Sir John Sirange's Repory 
which ſeems to militate againſt the above deciſions. 

Upon the execution of a writ of enquiry before Lat 
Hardwicke, when Chief Juſtice, it appeared, that the de 


the value of which was 217 /.: that the corn was ſod 
maged in the voyage, that it ſold for 67. only, and ie dil 

freight came to 80 J. The queſtion upon this caſe ws, 
Whether, as the freight exceeded the ſalvage, this was ut I 
to be conſidered as a total toſs ? con 
exc 
The Chief Juſtice was of opinion, that within the ret poir 
of deducting the freight, when the ſalvage exceeds it; the the 
plaintiff in this caſe, wherein it fell ſhort, was entitled Hor 
have it conſidered as a total loſs. The jury according | pol: 
found for the plaintiff. Was 
lordl 
Upon this caſe, it may be obſerved, that it was decide Whic 
prior to the introduction of the clauſe, upon which f But 
much has lately been ſaid; and conſequently, ſuch a d * Vi 
ciſion can have no weight now, becauſe the law is alt * 
a6, 
on account of the agreement of the parties. Indeed tit ia 


caſe I am about to cite was exactly ſimilar in circumſia® 
| t 


Nx 


AND OF ADJUSTMENT. 


It was an action brought on à policy of inſurance on 


$4 goods, on board the Happy Recovery, at and from London to 
. Sr. Auguſtine, to recover for a total loſs. The cargo was 


ea, which, in a former cauſe on the fame policy, were 


i W þ-1d to fall within the general denomination of corn, in the 
nemorandum at the foot of the policy. The peas arrived 
I | at the place of deſtination ; but being much damaged, the 
J produce of them was leſs by about three fourths than tlie 
WE freight, which, on account of the ſhip's arrival at the port 
WE of diſcharge, became due. | | 


The defence ſet up by the underwriter was, that if the 


I goods mentioned in the memorandum arrive at the market, 
W though a loſs amounting to a total one has happened, the 


underwriters are not liable. Four or five witneſſes con- 


erſant in ſettling loſſes upon policies being called, proved, 


WE that the uſage was, in ſuch caſes, to hold the underwriter 
diicharged. 


Lord Mansfield told the jury, “ this was a queſtion of 


conſequence, and it turned upon the general import of the 


exception: the witneſſes examined have put it on that 


point; and they hold, that if the ſpecifick thing come to 


the port of delivery, the underwriter cannot be called on. 
How did this matter Rand before the year 1749 ? When the 


policy was general, and operated as an indemnity, there 
vas little difference between a total and a partial loſs. His 


lordſhip here ſtated the determination of Beyſeld v. Brown, 
which, he obſerved, was prior to the clauſe in queſtion. 
But the caſes now ſtand upon the memorandum, which is 


in very general words. The queſtion is, Whether the 


uſage has not explained the generality of the words? If it 
has, every man, who contracts for a policy under uſage, 
Ges it, as if the point of uſage were inſerted in his con- 


tract 


5 116 
. ll v. Brown: but Lord Manyield in his charge to C H, A P. 
N 5 the jury gave a very different direction, and the jury foùnd 
5 | accordingly. 


8 - 


Maſon v. 
Skurray, 

Sittings after 
Hilary Term, 
1750, at Guild» 
ball. 

Vide ante, 112. 
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g 116 OF PARTIAL LOSSES, 


CH A P. tract in 12 The he examined all ſwear it to he 
underſtood, that if the ſpecifick thing comes to the market, 
the memorandum warrants the inſurer to be free from ary 
demands for an average, or partial loſs.” The j Jury foun 
for the defendant. 


; 1 The caſe of Bayfield v. Brown has certainly been ore. 
ve» _ turned by this deciſion, which was recognized as a pro 


determination in the caſe of Baillie v. Modigliani, befor 
cited, where Mr. Juſtice Buller ſaid, that the caſe i 
Strange's Reports had been expreſsly over-ruled by the 
Court in the caſe of Maſon v. Skurray. 


When the quantity of damage ſuſtained in the courſe d 
the voyage is known, and the amount, which each under 
writer upon the policy is liable to pay, is ſettled, it is uſu 
for the underwriter to endorſe on the policy, “ adjiſit 
&« this loſs, at ſo much per cent.” or ſome words to tle 
fame effect. This is called an adjuſtment. 


- rn n ren + oof — 2 eren 1 — N FAD * X 2 28 ET 1 a nt 13 RNS . 4 
„ and OS A c be ot BEET FO Mite Cs DIED en CEE 9 nenen EEE = os 
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It has been determined, that after an adjuſtment has been 

ſigned by the underwriter, if he refuſe to pay, the owner bu 
no occaſion to go into the proof of his loſs, or any of the 
circumſtances reſpecting it. This, it is ſaid, has been the in. 
variable cuſtom upon this ſubje& ; which ſeems perfect) 

- Juſt, as the underwriter has under his hand expreſsly admit 
ted, that the plaintiff has ſuſtained damage to a certan 
amount. To be ſure, if any fraud were diſcovered in ob- 


' taining the adjuſtment, that might be a ground for ſetting lar 
: | it aſide : but ſuppoſing the tranfaction fair, as we muft i- bet 
ways do till proof is given to the contrary, the rule of nt a 
ſuffering the adjuſtment to be contradicted, is fair and equr CG 
table. f 
Juſte 
| Hog v. Gould- An action was brought, by the plaintiff againſt the defend- B 
4 Eu = ant, on a policy of inſurance, which the latter underw!%* 3 
i Bac le in November 1743, on the ſhip George and Henry, captan Wi 
3 Mer. 3300 Bower, at and from Famaica to London, intereſt or no int. 
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Veen 
r bas 
f the 
en- 
eli 
ami 
ertam 
n ob · 
etting 
uft a- 
jf not 
| equi 


geen 
-p wrote 
captain 
10 inte 

ich 


HR 


8 


R 
fa A WEL} # LEP. 7 


8 * 
* + Cat 
Ex. - 

N 


AND OF ADJUSTMENT. 117 


reſt, free of average, and without benefit of ſalvage to the C II A P. 


inſurers, with a warranty annexed to the policy, that the ſhip VI. J 
ſhould ſail from Jamaica, with the fleet that came out under 


WE convoy of the Ludlow Caſile man of war. The ſhip ſailed 
WE with the fleet under that convoy, but was damaged ſo much, 


as to oblige her to bear away for Charleſtown, where ſhe was 
condemned and broken up. The plaintiff demanded his in- 


| {urance; and all the underwriters, being ſatisfied of the truth 
of the caſe, paid their Joſs, except the defendant, who went 
Jo far as to ſettle it, and according to the cuſtom upon theſe I 118 


occaſions, under wrote the policy in theſe words, © adjuſted 


| « the loſs on this policy, at ninety-eight pounds per cent. 
F* which 1 do agree to pay one month after date, London, 
| « 5th Fuly, 1745, Henry Gouldney.“ 


When the note became due, he inſiſted on fuller proof; 


2 | particularly of the ſhip's failing with convoy, and her con- 


demnation : but as it always was the cuſtom, after adjuſt- 


went and a promiſe to pay, never to require any further 


large, and perhaps the true rule upon the ſubject may be 
better collected from the two following caſes: 


lulted by the defendant, at 50 per cent. and it was contended, 


A proof, but to pay the loſs ; and Lord Chief Juſtice Lee 


being of opinion, that this was to be conſidered as a note of 


band, and that the plaintiff had no occaſion to enter into the 
7 | proof of the loſs, the jury found a verditt for the plaintiff, 
The ſame rule was purſued in the following year in another Beawes Lex 


| caſe, before Lord Chief Juſtice Lee, between Hewitt and e 
| Flexney. 


The words uſed by Lord Chief Juſtice Lee are extremely 


Caſe on a policy of aſſurance on ſhip and goods from Lon- Rodgers v. May- 


dnn to Shelburne, in Nova Scotia. The policy had been ad- on. Sintings at 
mw. ter Trim. 1790. 


that he was now bound by that adjuſtment. On the other 


band, it was argued that the adjuſtment Was not binding 3 


and that if it were 


hecially, it ought to have been declared upon 
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CH 45 P. Lord Kenyon ſaid, that he did not think it neceſſary 
h to declare on the adjuſtment ſpecially, that it was pring 
facie evidence againſt the defendant ; but if there had be 
any miſconception of the law or fact, upon which it hy 
been made, the underwriter was not abſolutely conclude 
by it. This turned out to be the a and there wa; 

verdiet for the defendant. 


- De Garron v. So in a fill later caſe, the plaintiff came down to trid, 
Galbraith, Sit- : 7 5 

tings after Trin. having no other evidence to produce but the adjuſtment; 

„ and the witneſs, who proved it, ſwore, that doubts, ſoon af. 

ter they had ſigned it, aroſe in the minds of the underwriter 

and they refuſed to pay; upon which Lord Kenym fail 

that under theſe circumſtances, the plaintiff muſt go int 

| other evidence, which not being prepared to do, he was nov 

Michael J ne 

Term, 36 Geo; ſuited. In the following term a motion was made to f. 

III. aſide the nonſuit, upon the ground that an adjuſtment ya 

prima facie evidence of the whole caſe, and threw the aw 

proband” upon the underwriter, and that it amounted b 


more than proof of the defendant's s Tublcrpton to th 


policy. Fi 

- . : & 
Lord Keny:n.—< I admit the adjuſtment to be evident | th 

in the cauſe to a certain extent; but I thought at the tr, jo 

and ſtill think, that when the ſame witneſs, who proved be to 
ſignature of the defendant to the adjuſtment, ſaid, thi _ 
doubts, ſoon after the adjuſtment took place, aroſe in the wei 
minds of the underwriters, as to the honeſty of the tra | for 
action, and they called for further proof, the plaintiff ſho fail 
have produced other evidence: and that by ſhutting i as h 


door againſt enquiry after an adjuſtment, would be putt 
a ſtop tocandourand fair dealing amongſt the underwritets' 
The rule was refuſed. 


pong : The ſpirit of this rule was adopted in a very modern cat 7 
ercener, Doug 
zon, in an inſurance upon goods on board a foreign li © * 


« policy to be deemed ſufficient proof of intereſt in cale d 


* Joſs.” The defendant ſuffered n to 80 . 


5 


7 
- 


cderwriter, having ſuffered judgment to go by default, has 
Ws confeſſed the plaintiff's title to recover; and the amount of 
J that loſs was fixed, by his own ſtipulation in the policy, and 
| which he cannot now controvert. | 


AND OF ADJUSTMENT. 118 
b. by default; and on 4 motion to ſet aſide the writ of C . A p. 
1 bl — ; ö VI. vi 
engquiry, the court of King's Bench ſaid, that although ſuch bt 
17 policy would be void in this country, by virtue of the Vide poſt, c. 14. þ 
a WEE 9atute of the 19th Geo. 2. c. 37, yet the ſtatute did not 1 
ed | extend to policies on foreign ſhips : and in this caſe the un- [| 
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One rule relative to adjuſtments remains ſtill to be men- 


— — no > 4 


5 roned, which is, that if an inſurer pay money for a total 1 
ad loſs, and in fact it be ſo at the time of adjuſtment ; if it 6 
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I W afterwards turn out to be only a partial loſs, he ſhall not re- i 
cover back the money ſo paid to the inſured. But ſubſtan- il . 
di ſtantial juſtice is done, by putting him in the place of the 0 
wo | inſured, and giving him all the advantages that may ariſe 1 
on | from the ſalvage. | | 1 2 
d th | 
the This rule was ſettled by the King's Bench in the year | 

| 1766, It was an action on the caſe for 200. upon an in- Da coſta . Futh, 1 

debitatus aſſumpfit, for ſo much money had and received to 7 Barr. 1966. i 

ln: WAN the uſe of the plaintiff, Nan afſumpfit was pleaded, and iſſue [ 119 J | 
tra joined. It was brought by the inſurer againſt the inſured, | 
2d tt to recover back what he had paid him. Act the trial, a caſe þ 
, tha was reſerved for the opinion of the court. The facts ö 
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in the were; that a policy had been underwritten by the plaintiff, | 

uber the inſurance of any of the packet boats that ſhould L 

ſhoul la] from Liſbon to Falmouth, or ſuch other port in England, [ 

ng K bs lis majeſty ſhould direct, for one whole year, commenc- 7 

putt ing the 1ſt of October 1763, and to continue to the 1ſt of 1 

item | Ofther 1764, incluſive, upon any kinds of goods and mer- 9 
chandizes whatſoever: and it was agreed, that the goods [8 
and merchandizes ſhould be valued at the ſum inſured on 9 f 

in ale ſuch packet boat, without farther proof of intereſt than i ; 7 

9 the policy, and to make no return of premium for want of "= 

 cale d intereſt being on bullion or goods. And in caſe of loſs or 1 

a "fortune, the inſured to be at liberty to ſue, labour, and 3 


O 2 travel. 
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C * P. travel, for, in, and about the defence, ſafeguard, and re, 
ver of the ſaid goods, or any part thereof, without Preju 
5 dice to the inſurance, to the charges whereof the inſurer 


were to contribute, each one according to the rate and quan : , | 
tity of his ſum inſured. The conſideration paid by the in. WM ſ 
ſured was 10 per cent. and in caſe of loſs they were io abate WS 
nothing. Then follows the uſual memorandum, 5 
The caſe then ſtates, that the defendant had an intereſiih Z 1 
bullion, on board the Hanover packet, being one of the king) . f 
packets between Liſben and Falmouth : that on the 2d. 
| December 1763, it was totally loſt off Falmouth, in a vorug n 
between Liſbon and Falmouth; and the loſs was adjuſted i . 1 
writing under the policy, in the words following.- - 
| : 20 

« Adjuſted a loſs on this policy at 1007. per cen. tix AA cx 

« Hanover packet, captain Sherborn, being totally l 
&«© Falmouth. Should any ſalvage hereafter be recovered, te H 


„ jnſured promiſes to refund to the inſurer whatever hem 
“ ſo recover, in ſuch proportion as the ſum inſured bean i 


tc the whole intereſt. London, 23 October 1764, for Nich | Tt 
« Seward, Michael Firth.” p Y 
1 8 act 

The inſurer paid the whole money inſured, which ws * 


200 J. In April 1765, the iron trunk, which containedal wh 
dhe bullion, was fiſhed up; and thereby all the bullion v9 0 
L120] recovered without prejudice, and delivered to the defendant ; 
The defendant's expence of ſalvage amounted to 631. 85,26 
and deducting that ſum for ſalvage, the nett proportion d 
his ſhare came to 2061. 115. 9d. The plaintiff's proportion 
thereof, in reſpec of his ſubſcription, amounted to 481, 46 
which was paid into the court, 


The queſtion was, whether the plaintiff was entitled b 
recover? 


The court held, that this was a policy of a peculiar . 
Vide pod, ( 14. and that it was good within the exception of the 19 


Geirgt 
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: : | George 2. c. 37. which ſays, that certain policies of a parti- 0 H — P. 
caular form ſhall be void, except on effects from any port in | 


T | Furspe, or America, in the poſſeſſion of the crowns of Spain 
or Portugal. This is a mixed policy; partly a wager policy, 
W partly an open one: it is a valued policy, and fairly ſo, with- 
WE out fraud or miſrepreſentation. Therefore the loſs having 
| | happened, the inſured 1s entitled to recover as for a total 
loſs. The inſurer agreed to the value; and cannot be al- 
WE lowed to diſpute it. The inſured has received the money 
WE ©: 2 total loſs; and there is no want of conſcience in re- 
. taining it. The caſes, cited at the bar, only tend to ſhew, 
that where it appears, before adjuſtment, to be but a partial 
WE /;/;, the underwriter ſhall pay no more than the real da- 
I | mage : the reaſon of which deciſion is, that the inſured muſt 
ſhew the whole caſe, as it then ſtood. But in the preſent 
| caſe, there was a total loſs at the” time of the adjuſtment. 
The adjuſtment in this cafe makes an end of the queſtion, 
Here is a ſolemn abandonment, and a ſolemmn agreement, 
« that the inſurers ſhall be content with ſalvage in ſuch 
| « proportion as the ſum inſured bears to the whole intereſt.” 
There was a total loſs at the time of the adjuſtment (which 
is the ſame as if the damages had then been recovered in an 
action). Here is no ſort of fraud, nor any thing that is 
| againſt any law: and to refund more than in that proportion 
would be contrary to the underwriter's own agreement. 
Therefore the nett proportion only, in reſpect to the plain- 
tif's ſubſcription after deduction of ſalvage, ought to be 
returned, and that is paid into court. The peſea was or- 
(cred to be delivered to the defendant. 
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CHAPTER TA SEVENTH 


of General or Groſs Average. 


Cc * P. VERA GE, in that ſenſe in which we are now 
: conſider it, ſignifies a contribution to a general lo; 

3 Burr. 1555. but in order to ſatisfy the reader, it will be neceſlary to 

| give a more particular deſcription of it. 

Magens $5. Whatever the maſter of a ſhip in diſtreſs, with the 2. 
vice of his officers and ſailors, deliberately reſolves to dh 
for the preſervation of the whole, in cutting away mal 
or cables, or in throwing goods overboard to lighten l 
veſſel, which is what is meant by jettiſon or jetſon, is inal 


places permitted to be brought into a general or groſs ar- | | 
rage; in which all who are concerned in ſhip, freight, a 
Cargo, are to bear an equal, or proportionable part, of the lo . 
of what was ſo ſacrificed for the common welfare; andi | 
| muſt” be made good by the infurers in ſuch proportions a 
Reawes 147. they have underwritten. In the works of writers upot 0 
commercie! affairs, we very often meet with the word cat 
tribution, alſo ſignifying the thing juſt deſcribed : and in 
marine ſenſe, average and contribution are ſynonimou | & 
terms. ne 
This obligation, which, by the laws of all the maritim 
countries in Europe, binds the proprietar of the goods 0 ge 
ſhip ſaved to contribute to the relief of thoſe whoſe go We 
are thrown overboard, is founded on the great principle of ſur 
diſtributive juſtice : for it would be hard that one ml diz 
ſhould ſuffer by an act, which the common ſafety renden it e 
neceſſary ; and that thoſe who received a benefit from tid reg 
act ſhould make no ſatisfaction to him who had ſuſtainel ind 
the loſs. | ner 
This obligation, which 1s tacitly entered into by all who 
have property at ſea, was introduced by the Rb" the 


Then 


= GROSS AVERAGE. | 122 
| - Their laws moſt equitably enacted, that all the property on C H A P. 
1, 8 board ſhould contribute to this neceſſary and general loſs; you | 
and in modern conſtitutions we find very little alteration Leg. Rhod. f. a. 
2 in the doctrine of averages, from that eſtabliſhed at Khodes. 2 
V Similar regulations were made by the laws of Maſbuy, and Laus of Wiſbuy, 
5 as I have already ſaid, they are now become general. From xp g 5 
yy we learn, that the Rhodian laws upon this ſubject | 
hi: 2 | were introduced into England by Milliam the Conqueror. 9 
3 Beawes is of opinion, that in order to make the act of Beawes Lex „ 5 } \ 
; WE throwing the goods overboard legal, three things muſt es; | : 
0 concur. | | ; ö : 
i | 1, That what is ſo condemned to deſtruction, be in con- 7 ha 3 
i ſequence of a deliberate and voluntary conſultation held | ö 5 
a between the maſter and men. 1 WW 
ſte | | | | | = 
a 2dly, That the ſhip be in diſtreſs, and that ſacrificing a = 
ol part be neceſſary in order to preſerve the reſt. . - 
y 3dly, That the ſaving of the ſhip and cargo be actually 1 9 
x1 owing to the means uſed with that ſole view. bo 
1 | = 
14 But of theſe the firſt and third propoſitions may be q 2 
M doubted, as the ſecond point alone ſeems to be all that is ll 1 
neceſſary. | | bo 
ne It appears alſo, by the laws of Wiſbuy, that in an emer- Lawsof Wiſbuy, 1 
ot gency of ſuch a nature as to juſtify lightening the ſhip, it ** 'F 
ob was neceſſary firſt to conſult the owner of the goods or the B 
f lupercargo : but if they would not conſent, the merchan- aws of Oleron, a 45 z q 
2a dire might, notwithſtanding their refuſal, be ejected, if art. 8. ll 5 | 
red appeared neceſſary to the reſt of the people on board; a = 
ha regulation evidently founded in neceſlity, to prevent a ſordid f | 
jel individual from obſtrufting a meaſure ſo eſſential to the ge- H i 
neral ſafety. | : q 1 
: 2 15 ride out the ſtorm, and arrive in fafety at Beawes 148. f f ; 
p | eſtination, the captain muſt make regular pro- 1% | 2 
0 4 e NF 
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Mouſe's caſe, 
12 Co. 63. 
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teſts, and muſt ſwear, .i in which oath ſome of the crew 


muſt join, that the goods were caſt overboard for no other 


cauſe, but for the ſafety of the ſhip and the reſt of the 
cargo. And as the law has authorized ſuch proceeding 
in theſe caſes of imminent neceſſity, it will protect thoſe 
who act bong fide, and will indemnify them againſt all con. 
ſequences. Thus in an action of treſpaſs againſt a man fy 
throwing goods overboard, he pleaded ſpecially, that it wx 
done in a ſtorm, in a caſe of neceſſity, navis levande cauſa; 
and if that act had not been, done, that the paſſengers mul 


all have periſhed, The court held, that the plea was goo, 


Ord. Lew. 14. 
tit. Contribu. 
att, 15, 16. 
Ord. of Hamb. 
2 Mag. 240. 
Ord. of 
Rotterdam, 

2 Magens 98. 
But fec page 122. 


1 Mag. 56. 


and the defendant had judgment. 


It is evident from one of the rules above flated, tha 
there can be no contribution without the ejection of ſome 
goods, and the ſaving of others: but it is not always ne- 
ceſſary for the purpoſe of contribution, that the ſhip ſhould 
arrive at t the port of deſtination. 


If the jettifon does not fave: the ſhip, but ſhe periſhin 
the ſtorm, there ſhall be no contribution of ſuch goods a 


may happen to be ſaved ; becauſe the object, for which 


the goods were thrown overboard, was not attained, But 
if the {hip, being once preſerved by ſuch means, and con. 
tinuing her courſe, ſhould afterwards be loſt, the property 
ſaved from tbe ſecond accident, ſhall contribute to the los 
ſuſtained by thoſe whoſe — were caſt out upon the former 
occaſion. 


Magens, in his preliminary Eſſay on Inſurances, a- 
vances a different doctrine, and contends, that if a ſhip be 
ſaved by throwing goods overboard, and afterwards peri 
by another calamity, the goods ſaved ſhall not contribute 
to the former loſs. He puts a caſe to illuſtrate his meat- 
ing; but the ordinances above referred to, as will appear 
from the abſtract of them in the preceding paragraph, di. 
rectly contradict his poſitions, although he ſeems to have 
had thoſe ordinances in view when he adyanced them- U 


wa 


adopy 


arriy; 


that! 
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"3588 
5 
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W 


uch an uſeful writer are often received implicitly; erro- VII. 


neous opinions are adopted and confirmed, becauſe they are 

not accurately examined: and the more reſpectable the 
ier is, the greater is the danger which is to be appre- 
ended. But what is ſtill more remarkable, in the very 1 Mag. 57. 
E next paragraph to that I laſt mentioned, he puts a ſimilar 

a, in which he admits that the goods ſaved ought to con- 
oe. 


WE The writers upon this ſubject have ſtated with much mi- 
nueneſs and accuracy, the various accidents and charges, 

What will entitle the party ſuffering to call upon the reſt for 

Y > contribution. I doubt whether it be neceſſary to be ſo 

3 particular in this place; becauſe, we may gather in general [C 124 ] 
oom the deſcription given of average at the beginning of 

is chapter, that all loſſes ſuſtained, and expences incurred 

. voluntarily and deliberately, with a view to prevent a total Beawes Lex 
s of the ſhip and cargo, ought to be equally borne by e 
the ſhip and her remaining lading. Such for inſtance is 1 Mag. 64. 
ble damage ſuſtained, in defending a ſhip againſt an enemy 

Wor pirate : ſuch is the expence of curing, and attendance 

von the officers or mariners wounded in ſuch defence: and 

ch alſo is the ſum which the maſter may have promiſed to 

Wpay for the ranſom of his ſhip to any privateer or pirate, 

hen taken, A maſter who has cut his maſt, parted with Beawes 148. 
is cable, or abandoned any other part of the ſhip and 

ago, in a ſtorm, in order to ſave the ſhip, is well enti- 

tled to this compenſation : but if he ſhould % them by 

the ſtorm, the loſs falls only upon the ſhip and freight; 

beczuſe the tempeſt only was the occaſion of this loſs, 

without the deliberation of the maſter and crew, and was 

not done with a view to ſave the ſhip and lading. Upon Arr. 56. 

the ſame principle it is, that by the naval laws of Miſbuy, 

dich in this reſpect, as well as in many others, have been 

Wopted by modern ſtates, it was declared, that when a ſhip Odin. of France 


and Rotterdam, 


"5 at the mouth of a harbour, and the maſter, finding 5 96. 
dar h d. N . : ? 153. Molloy tit. 
tat his ſhip was too heavy laden to {ail up, was obliged to — C15: 


put 


was neceſſary to ſay thus much, becauſe the doftrines of C H A P. 
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1 Mag. 56. | 


Beawes 148. 
Molloy, 1. 2. 
e 6. 1 8. 


Beawes 150. 
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put part of the cargo into hoys and barges ; the Owners of 
the ſhip and of the goods that remained, were obliged ty 
contribute, if the lighters periſhed. But if the ſhip ſhoul 
be loſt, and the lighters ſaved, the owners of the good; þ 
preſerved, were not to contribute to the proprietors of the 
ſhip and cargo loſt. The difference is this, the lightening 
of the ſhip was an act of deliberation for the general te. 
nefit : whereas the circumſtance of the lighters being ſaved, 
and the ſhip loſt, was accidental, no way proceeding from 
a regard for the whole. | 


It is not only the value of the goods thrown overhoal 
that muſt be conſidered in a general average; but allo th 
value of ſuch as receive any damage by wet, Sc. from the 
jettiſon of the reſt. | | 


It is ſaid, that if a ſhip be taken by force, carried int 
ſome port, and the crew remain on board to take careof 


and reclaim her, not only the charges of reclaiming ſhall 


be brought into a general average; but the wages and ei. 


pences of the ſhip's company during her arreſt, from the | 


time of her capture, and being diſturbed in the voyage, 


In this idea Magens concurs, and aſſerts, that ſuch expenct 


are allowed as average in London as well as elſewhere. He 


denies, however, and as it ſeems, juſtly denies, that an . 


lowance would be made under general average, for {ator 
wages and victuals, when they are under a neceſſity of pe- 
forming quarantine, in which caſe the maſter would hat 
been obliged to maintain and pay them, though his veſſel 
had arrived only in ballaſt. But at the ſame time he ab 
mits, that charges occuring by an extraordinary quarantur 
ſhall be brought into a general average. 


It has however been a conſiderable queſtion, Whether 
the extraordinary wages and victuals expended during the 
detention by a foreign prince not at war, ought to be 
bronght into a general average, ſo as to charge the under- 


be o 6 6 FEES . e 
writer? Magens and Beaes differ upon the point; th 
latte! 


7 


_ 
_ 
8 1 
. 


GROSS AVERAGE. 


latter being of opinion that it ſhould, the former that it 
ſhould not. In England there is no adjudged caſe, nor any 
| regulation upon the ſubjeQt ; and therefore, the only mode 
by which this and ſimilar queſtions are to be decided, is to 
conſider, whether theſe expences were neceſſarily and un- 
avoidably incurred, for the general ſafety of the ſhip and 


cargo. 


Lord Mansfield ſeems to have been of that opinion in an 
aſtion upon a policy of inſurance on a ſhip. It was brought 
to recover the amount of wages and proviſions expended 
| during the time the ſhip went from Bengal to Bombay to re- 
| pair. His lordſhip, as he has frequently done fince upon 
ſimilar occaſions, decided againſt the action, being an in- 
| ſurance on the ſhip only, and the item in queſtion being 
| ſailors wages. But his lordſhip ſaid, there may be caſes, 
| where exceptions to the general rule ſhould be allowed; 
but in order to conſider a caſe as excepted, it muſt be an 


125 


CHAT 
VII. 
6 | 2 


Lateward v. 
Curling, 

G. H. 
Sittings after 
Trin. 1776. 


Vide ante, p.52. 
54. 


expence abſolutely neceſſary, and ſuch as could not be 


avoided, owing to ſome of the perils ſtated in the policy. 


His lordſhip here ſeems to allude to a general average: 
but on a point, on which no authority can be adduced, I 
| wouldnot chuſe that Lord Mansfield's words ſhould be ſup- 
| poſed to convey an idea, which perhaps the ſpeaker never 
| intended, It does not become me to hazard an opinion ; 
and therefore, I ſhall leave it as a matter undecided ; only 
obſerving, that by the ordinances of Lewis: the Fourteenth, 
the charges in ſuch a caſe ſhall be reputed general average, 
il the ſeamen be hired by the month; otherwiſe, if by the 


Voyage. | g 


it may be proper before I cloſe this branch of my ſub- 
jc, to ſtate a paragraph, I have met with, which con- 
rms the idea, entertained by Lord Mansfield. * Though 
* it muſt be noted, ſays this author, that the charges of 
* unloading a ſhip, to get her into a river or port; ought 
not to be brought into a general average ; but they may 
| « when 
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Tit. Average 
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« when occaſioned by an indiſpenſable neceſſity to pre 
vent the loſs of ſhip and cargo. As when a fhiy i 
forced by a ſtorm to enter a port to repair the damay 
« ſhe has ſuffered, if ſhe cannot continue her voyape 


« without an apparent riſk of being loſt ; in which ak, 


« the wages and victuals of the crew are brought ing 
« an average from the day it was reſolved to ſeek a pit 
« to refit the veſſel, to the day of her departure from, 
„with all the charges of unloading, reloading, anchoray, 
“ pilotage, and every other expence incurred by thi 
« neceſlity,” | 


Since the firſt edition of this work, a queſtion ner) 
ſimilar came before the court of King's Bench, in which 
Mr. Juſtice Buller quoted the above paſſage from Beau, 
as alſo the caſe of Lateward v. Curling in the preceding 
page: and although the learned judge thought it then ur 
neceſſary to decide the point here agitated, yet the lezning 
of his mind ſeemed to be in fayour of the affirmatir, 
This, however, was held by the whole court, that where 
a ſhip is obliged to go into port for the benefit of tle 
whole concern, the charges of loading and unloading tit 
cargo, and taking care of it, and the wages and proviſion 
of the workmen hired for the repairs, become genen 
average. | | 


By the ancient laws of Rhodes, Oleron, and Yiſpuy, tit 


ſhip, and all the remaining goods, ſhall contribute to the 


loſs ſuſtained. The moſt valuable goods, though the 
weight ſhould have been incapable of puiting the ſhip In 
the leaſt hazard, as diamonds or precious ſtones, mult bs 
valued at their juſt price in this contribution, becauſe teſ 
could not have been ſaved to the owners but by the ejecton 
of the other goods. Neither the perſons of thoſe in the 
ſhip, nor the ſhip proviſions, nor reſpondentia bonds 
ſuffer any eſtimation; nor does wearing apparel in chell 


and boxes, nor do ſuch jewels as belong to the perſon 
«ts | merely! 


3 
ä L 4 
3 


contribute. 


CROSS AVERAGE. 


dy - but if the jewels are a part of the cargo, they muſt 


Thoſe who carry jewels by ſea ought to communicate 


that circumſtance to the maſter; becauſe the care of them 
will be increaſed in proportion to their worth, to prevent 


their being thrown overboard promiſcuouſſy with other 
things : and hence their preſervation will be a. common 


Both by law and cuſtom, the wages of ſailors are not 
to contribute to the general loſs; a proviſion intended to 


Y make this deſcription of men more eaſily conſent to a jet- 
don, as they do not then riſk their all, being ſtill aſſured 
W that their wages will be paid. 


The way of fixing a right ſum, by which the average 
ought to be computed, can only be, by examining what 


| the whole ſhip, freight, and cargo, if no jettiſon had been 


made, would have produced neat, if they had all belonged 
to one perſon, and been ſold for ready money. And this 


is the ſum whereon the contribution ſhould be made, all 
the particular goods bearing their nett proportion. 


In no reſpect whatever do the ordinances of foreign 


| fates differ ſo much, as in the manner of ſettling the con- 


tnbution of the ſhip and freight. In ſome places, the 
ſhip contributes for the whole of her value and freight; in 
others, for the half of her value, and one third of her 


freight: and again, in others, both ſhip and freight are 
| to contribute for one half. By the laws of Koning ſberg, 
| Hanburgh, and Copenhagen, the ſhip is to contribute for 
{ the whole of her value and freight. They alſo declare, 


that the value of the ſhip ſhall be that which ſhe was 
worth when ſhe arrived; and that from the freight a 
deduction ſhall be made of the men's wages, pilotage, and 


| ſuch other charges, as come under the name of petty 
"erage, of which it is cuſtomary every where, as we have 


be fore 


I Mag. 71. 


1 Mag. 69. 


Ord. of Genoa 
and France. 


2 Mag. 207. 
237. 339 


Vide the laſt 


chapter. 
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C H A P. before obſerved, for the cargo to bear two thirds, mi 
5 _ , ſhip one. | | | 8 | 
The Engi/h writers upon commerce are totally filent ix 

this reſpe& ; and therefore cuſtom muſt be our guide: an | : | 

I think from that we may collect, that the ſhip, freight (0) E | 

and cargo, are to bear an equal and proportional part 


what was ſo ſacrificed for the common good, —M 
The ſea laws of different countries vary no leſs than ml £© 
the former queſtion, in fixing at what prices goods tm WARY : 
_ overboard ſhall be eſtimated, and for what value thoſe ſar l 
are to contribute. | if 

| p 


By the ordinances of Rotterdam, Stockholm, and Cipenhagn, 
if the accident, which occaſioned the general average, lap 


pened before half the voyage was performed, the jettiſon ys F 
to be eſtimated at prime coſt; but if after that period, then 

at the price for which ſuch goods would ſell, at theplaced 5 

diſcharge, freight, duties, and ordinary charges deduei , 

Molloy, tit. That diſtinction is now, however, exploded in England, ai 1 

Aver. f 5. the cuſtom has become general of eſtimating the goods fu. * 

ed and loſt, at the price for which the goods far oF 

were ſold ; freight and all other charges being firſt dedudte | 

Leg. Wiſb. art. This rule is agreeable to the marine laws of //1/buy, whit FR 
5 | declare, that the goods thrown overboard ſhall be brougit 
into a groſs average, and ſhall be rated at the ſame price fn 

which other merchandize of the ſame ſort, preſerved fron or 

the ſea or enemy, was ſold. This - cuſtom mentioned dif 

Malyne Lex Molloy was certainly new in England at the time he wiot; ori 

Mere, 1ſt pat. for it appears by Malyne, that in 1622, the diſtinction = 20 


obſerved of eſtimating the goods at prime coſt, if the jettio wh 
happened before half the voyage was performed: and i cal 
after, at the price the reſt of the goods ſold for, at the 1 Wer 
of diſcharge. However, Molly is a more modern authorty' wh 
and Magens ſays, that the prevailing mode of ſettling ae | 


(4) It was lately held by the Whole court of Kiug's Bench that ficight mut pay 
contribute to a general average, Da ta v. Newn/am, 2 Term R. 407. 


rages 


GROSS AVERAGE. 


rages. now adopted in England is conformable to that rule, 
which has aboliſhed the diſtinction. | 


Gold, filver, and jewels, at moſt places, contribute to a 
general average, according to their full value, and in the 
ſame manner as any other ſpecies of merchandize. It has 
been laid, that an immemorial cuſtom has prevailed at Am- 
flerdam, that gold and ſilver ſhall only contribute for half 
their value: the reaſon for ſuch a cuſtom, one is at a loſs to 
conjecture. In England no ſuch cuſtom prevails; but mo- 
| ney and jewels muſt fall into the general average at their full 
price: and a modern writer aſſures us, that the practice was 
ſuch in London when he wrote; and ſuch, I believe it to be 


at this day. 


gt, In a late caſe, the doctrine here advanced was mentioned 
l and confirmed by Mr. Juſtice Buller, as clear law. 

5 The contribution is in general not made till the ſhip ar- 
a 


| rive at the place of delivery: but accidents may happen, 
which may cauſe a contribution before ſhe reach her deſ- 


Fig | jettiſon, or, by the damages ſuffered, ſoon after failing, is 
s | obliged to return to her port of diſcharge ; the neceſſary 


charges of her repairs, and the replacing the goods thrown 
overboard, may then be ſettled by a general average. 


Thus I have endeavoured to lay before the reader an idea 
of what is meant by average; and, in order to do that more 
aſtinftly, I have defined what average is; I have ſhewn its 
origin ; and what the neceſſary requiſites are to render the. 


2 at, whence averages ariſe, legal. I then ſtated in general 

11 what accidents or expences would authorize the ſufferer to 
call for a contribution : the different kinds of property that 

” were ſubject to ſuch contribution; and laſtly, the mode by 

2 _ the value of this property was to ve aſcertained. 

1 It only remains now to ſtate, that the inſurers are liable to 


Pay the inſured for all expences ariſing from general average, 
| 10 in 


tined port. Thus when a veſſel has been obliged to make a 
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Roccus de aſſe- 
curationibus, 


Not. 62. 
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Com. Dig. tit. 
Chancery, (2 I) 
and Shower's 
Parl. Caf. 


or GENERAL AVERAGE, G. 


in proportion to the ſums they have undereenitlen acer 

« Fattu facto, ob maris tempeſtatem, pro ſublevanda navi, ayj, 
ce neantur aſſecuratores ad ſolvendum ꝶſtimalionem rerun jq. 
« tarum domino ipſarum? Dic eos non teneri, quia pro nu 
« jaclis fit contributio, inter omnes merces habentes in illa in 
« pro ſolvendo pretio domino ipſarum, et ideo ſi aſſecuratus nu. 
« perat pretium rerum factarum, non poteſt agere contra au. 


„ ratores ; tamen tenentur aſſecuratores ad reficiendum iln 
4 ratam et portionem, quam ſolvit aſſecuratus in illam contri 


« fionem factendo inter omnes, habentes merces in illa navy, gut 
« portico cum non recuperetur ab aliis, habetur pro deperdiu,t 
cc proinde ad illam portionem tenentur aſſecuratores.“ 


The opinion of this learned civilian is agreeable to th 
laws of all the trading powers on the continent of Eurijes 
well as to thoſe of England, where the inſurer, by his: 
tract, engages to indemnify —_ all loſſes ariſing from 


general averages. 


In the former editions of this work, J had contented ny 


| ſelf with ating the nature of general average, and that tt 


ſums paid on this account might be .recovered againſt th 
underwriters. But I had omitted to ſtate what remedy tle 
perſon, whoſe goods were thrown overboard, or wholal 
expended money for the general preſervation of ſhip andar 
go, had againſt thoſe, whoſe goods or ſhip were preſeryedif 
ſuch means. In the caſe of an expenditure of money, h. 
ably an action for money paid might be maintained again 
each of thoſe, who were benefitted by ſuch expenditur 
But as this would lead to a multiplicity of actions; and tli 
ſpecies of action is not applicable to the caſe of goods throw 
overboard, the better mode in all caſes ſeems to be to appl 
for contribution to a court of equity, where effeftual li 
may be obtained againſt all the parties in one ſuit. 
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MW CHAPTER Ttuz EIGHTH. 

« | 

" Of Salvage. 

* 

» ALVAGE i is ſo neceſſarily connected with the two former C H A p. 
hk, . chapters, that it will be proper to take it into conſideration \ N } 
1 5 | here, before we proceed to the other parts of this enquiry. 

L E Salvage is an allowance made for ſaving a ſhip, or goods, or Beawes Lex 


© 
58 


Merc. 146. 
both from the dangers of the ſeas, fire, pirates, or enemies: and + 


Pit is alſo ſometimes uſed to ſignily the thing itſelf which is 
WE {2ved; but it is in the former ſenſe only, in which we are at 
WE preſent to conſider it. 


The propriety and juſtice of ſuch an allowance muſt be evi- Kaim's Prine. 
dent to every one; for nothing can be more reaſonable than - Saas 
that he, who has recovered the property of another from immi- 


. nent danger by great labour, or perhaps at the hazard of his 

the life, ſhould be rewarded by him, who has been ſo materially be- Leg: 1 . 2, 
the nefitted by that labour. Accordingly, all maritime ſlates, from e 

the the Rhodians down to the preſent time, have made certain regu- 

Hl lations, fixing the rate of ſalvage in ſome inſtances, and leaving 

at it, in others, to depend upon the particular circumſtances. 

" The law of England, the decifions of which are not ſurpaſſed 

| by thoſe of any other nation, in juſtice and humanity, was not 

"R backward in adopting a doctrine ſo equitable in its nature, and 

10 lo beneficial to thoſe whoſe property was endangered. 

OWN \ | 

1 Thus in an action of trover, the defendants pleaded, that the Hartfort v. jones, 
5 goods, for which the action was brought, were in a ſhip, which 4 


took fire, and that they hazarded their lives to ſave them: but 
| that they were ready to deliver the goods, if the plaintiff would 
Pay 40. for ſalvage. The court, upon a general demurrer to 
this plea, were obliged to give judgment for the plaintiff, be- 
cauſe the ſpecial plea did not confeſs a converfion. But upon the 
beneral point, for which this caſe 1 IS cited, Lord Chief Juſtice 
p Holt 
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Of SALVAGE. 


Holt held that the defendants might retain the goods till paymer 


: of the ſalvage, as well as a taylor, an ↄſtler, or a common cy. 
rier: and ſalvage is allowed by all nations; it being realonabl 


that a man ſhould be rewarded, who hazards his life in the {e. 
vice of another. Therefore his lordſhip, in favour of fo ju: 
claim, allowed the defendant to waive his ſpecial plea, and plea 
the general iſſue. 


As the propriety of ſuch an allowance is admitted by all Fa 
only difficulty that can ariſe upon the ſubje& is, to aſcertin u 
what proportions theſe gratuities and rewards mult be alloyel, 


The laws of Rhodes fixed the rate of ſalvage in ſeveral inſar- 
ces, ſometimes giving for ſalvage one-fitth of what was ſav; 


at other times only a tenth; and at others, one half, Ther. 


Leg. Oler. art.4. 


gulations of Oleron left it more unſettled, and declared, that the 
courts of judicature ſhould award to the ſalvers, ſuch a proper: 
tion of the goods ſaved, as they ſhould think a ſufficient recon- 
penſe for the ſervice performed, and the ex pence incurred. Al 
moſt every ſtate has regulations on this head peculiar to itlell; 
and the legiſlature of this country has by various ſtatutes e- 
preſſed its ideas upon the ſubject. I ſhall firſt conſider uhr 
rule it has eflabliſhed in caſes of wreck, and then what the ne 
of ſalvage is in caſes of recapture. 


When a ſhip has been wrecked, the law of England has {dl 
lowed the laws of Oleren in declaring, that reaſonuble falvage 


only ſhall be allowed. But the ſtatute will beſt they the ide 


12 Ann, ſtat. 2. 
C. rs, 


SeR. 1. 


of the legiſlature. 


It appears from the preamble, that the infamous practice. 
which a former ſtatute 27 Edward 3. c. 13. had endeavouredt0 
ſupprels, of plundering thoſe ſhips which were driven on ſhot 
and ſeizing whatever could be laid hold of as lawſul prize, {li 
continued ; or that if the property were reſtored to the owner 
the demand for ſalvage was ſo exorbitant, that the ineritabe 
ruin of the trader was the immediate conſequence. The ſtatute, 
in order to prevent theſe miſchiefs in future, enacted, that if ? 
ihip was in danger of being ſtranded or run aſhore, the ſherifh 
juſtices, mayors, conſtables, or officers of the cuſtoms, nearh 
the place of danger, ſhould, upon application made to them, ſum» 


mon and call together as many men as ſhould be thought _ 
ary 


OF SALVAGE 


eſs and her cargo; and that if any ſhip, man of war, or mer- 
hantman, ſhould be riding at anchor near the place of danger, 
he conſtables and officers of the cuſtoms might demand of the 
uperior officer of ſuch ſhip, aſſiſtance by his boats and ſuch 
ands as could be ſpared : and that if the ſuperior officer ſhould 
fuſe to grant ſuch aſſiſtance, he ſhould forfeit 100. 


| Then follows the ſection reſpecting ſalvage. © And for the 
encouragement of ſuch perſons as ſhall give their aſſiſtance 
to ſuch ſhips or veſſels, ſo in diſtreſs as aforeſaid, be it enact- 
| ed, that the ſaid collectors of the cuſtoms, and the maſter 
and commanding officer of any ſhips or veſſels, and all others, 
who {hall act or be employed in the preſerving of any ſuch 
ſhip or veſſel in diſtreſs, or their cargoes, ſhall, within thirty 
days after the ſervice is performed, be paid a reaſonable re- 
| ward for the ſame, by the commander, maſter, or other ſu- 
perior officer, mariners, or owners of the ſhip or veſſel fo 
in diſtreſs, as aforeſaid, or by the merchant whoſe veſſel or 
goods ſhall be ſo ſaved ; and in default thereof, the ſaid ſhip 
or veſſel ſo ſaved ſhall remain in the cuſtody of the officers of 
the cuſtoms until all charges are paid, and until the officers 
of the cuſtoms, and the maſter or other officers of the {hip 
or veſſel, and all others employed in the preſervation of the 
„ ſhip, hall be 7ea/onably gratified for their aſſiſtance and trou- 
ble, or good ſecurity given for that purpoſe, to the ſatisfac- 
tion of the parties that are to receive the ſame: and if any 
agreement ſhall take place between the perſons, whoſe 
ſhips or goods have been ſaved, and the officer of the cuſ- 
toms, touching the monies deſerved by any of the perſons ſo 
employed, it mall be lawful for the commander of the ſhip 
or veſſel ſo ſaved, or the owner of the goods, or the mer- 
chant intereſted therein, and alſo for the officer of the cuſ- 


It) toms, or his deputy, to nominate three of the neighbouring 

ble 

te, juſlices of the peace, who ſhall thereupon adjuſt the quan- 

a um of the monies or gratuities to be paid to the ſeveral 

55 | perions acting or being employed in the ſalvage of the ſaid 
ip, veſſe], ſuch adjuſt mall 

< p, veſſel, or goods; and ſuch adjuſtments ſhall be 


valing upon all parties, and ſhall be recoverable in an ac- 


1 
i. ben at law: and in caſe it ſhall ſo happen, that no perſon 


133 


ry to the aſſiſtance; and for the preſervation of ſuch ſhip in diſ- C HA P. 
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134 Of SA LVAGE. 


C NA P. „“ ſhall appear to make his claim to all or any of the gos 
| 383 « that ſhall be ſaved, that then the chief officer of the cuſton 
« of the neareſt port to the place where the ſaid ſhip or veſe 

« was fo in diſtreſs, ſhall apply to three of the neareſt Juſtice 

of the peace, who ſhall put him or ſome other reſponſil; 

“ perſon in poſſeſſion of the ſaid goods, ſuch juſtices takinga 

account in writing of the ſaid goods, to be ſigned by the ſa 

« officer of the cuſtoms : and if the ſaid goods ſhall not 

& legally claimed within the ſpace of twelve months next en. 

„ ſuing, by the rightful owner thereof, then public ſale ſl 

« be made thereof, and if periſhable goods, forthwith to K 

« ſold, and after all charges deducted, the reſidue of the m. 

« nies ariſing from ſuch ſale, with a fair and juſt account | 

b « the whole, ſhall be tranſmitted to her majeſty's Exchequer 
* there to remain for the benefit of the rightful owner, wher 

« appearing, who, upon an affidavit, or other proof made 


ca 


„ his or their right or property thereto, to the ſatisfatliond WIN 's 
« one of the barons of the coif of the Exchequer, hall, upa Ou 
ce his order, receive the ſame out of the Exchequer.” | be 

| m 

Sect. z. The ſtatute then goes on to declare, that any other perſons MF 
than thoſe mentioned in the preceding clauſe, endeavouring v 
enter ſuch ſhip or veſſel without the permiſſion of the ſuper = 
officer of the ſhip, or of the officer of the cuſtoms, c. or tv 5 
leſting or hindering them in the preſervation of the ſhy, 0 pol 
defacing the marks of the goods on board ſuch ſhip, ſhall nE e 
double fatisfattion to the party grieved, or, on default iherevh Go 
ſhall be ſent to the houſe of correction for twelve calc . 
months: and that it ſhall be lawful for the officers of the ſky | of t 
to repel by forceperſons ſoendeavouring to enter without l _ 
wal 


It is alſo enacted, that if any goods, ſtolen from ſuch ſi 
ſhall be found on any perſon, they ſhall be deliveredup to the tie 
owner; or, in default, ſuch perſon ſhall pay treble the value. 


C125 J The next ſection declares, that any perſon, boring bole 
9 ſhip in diſtreſs, or ſtealing a pump belonging thereto, fal 
guilty of lelony, without benefit of clergy. 


This act was made perpetual by the 4 e. 333 and a 
far as relates to our preſent ſubject, we can collect, that ! 


: be 
caſes of wreck, the rate of falvage is not fixed, but mul 
: reajand 15 


CZ 
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\ 


reaſonable ; that is, it muſt be a ſufficient recompence to thoſe, C H A P. 


004 Wh who have encountered dangers for the preſervation of the ſhip in 
ton BR d at the fame time being had he cir 
nnd cargo, regard at the fame time being had to the circum- 
ell 3 ſtances of the owner of the property ſaved : and what ſhall be 
1 W - ſufficient recompence is to be aſcertained by three juſtices of 
fil 


| the peace. 
02 


(a Notwithſtanding this ſalutary law had paſſed, the enormities 


1 be complained of by the ſtatute of queen Anne ſtill continued, to 
eh. the diſgrace of humanity and a civilized people ; upon which 
ſha the legiſlature were again obliged to interpoſe by a ſubſequent 
) K ſtatute, which I ſhould perhaps not have mentioned, had it not 26 Geo. II. c, 19. 


mo contained ſome additional regulations reſpecting ſalvage. 
t of | 
wer, 
ber 
e o 


n 0t 


1 


The flatute ordains, that perſons convicted of ſtealing goods Sect. 1. . 
| from a ſhip wrecked, or in diſtreſs, or of obſtructing the eſ. 

cape of any perſon from a wreck, or of putting out falſe 

lights to lead ſuch ſhip into danger, ſhall ſuffer as felons with- 

out benefit of clergy. But where goods of ſmall value ſhall Sed. 2. 
be folen, without any circumſtances of cruelty, the offender 

may be indicted for petty larceny. Juſtices of the peace, upon Se. 3. 
information of ſhipwrecked goods being ſtolen or concealed» 

are empowered to iſſue ſearch warrants; and the perſons in 

whoſe cuſtody they may be found, refuſing to deliver them on 

demand, or to give a ſatisfactory account how they became 
polleſſed thereof, ſhall be committed to the common gaol for 

E {ix months, or until payment of the treble value of ſuch goods. 

Goods offered to ſale, ſuſpected of being ſhipwrecked, are to Seck. 4- 
de topped ; and notice ſhall be immediately given to a juſtice 
of the peace, and if the perſon offering the ſame to ſale can- 

not make out the property to be lawfully in him, the goods 

ſhall be returned to the owner, ben a reaſonable reward for 

ſuch ſeizure (e be aſcertained by the juſtice) : and the offend- 

er all be committed to the common gaol for ſix months, ar 

until payment of the treble value of the ſaid goods. 


on, 


And be it further enafted, © that in caſe any perſon or per- [ 136 ] 
| © ſons, not employed by the maſter, mariners or owners, or 
other perſons lawfully authorized in the ſalvage of any ſhip 
or veſſel, or the cargo or proviſion thereof, ſhall, in the ab- 
" ſence of the perſons ſo employed and authorized, ſave any 


abit; | P3 — 


Vide fupra. 


dect. 6, 


Oo F SAL- V AGE. 
« ſuch ſhip, veſſel, goods, or effects, a cauſe the ſame to he 


« carried, for the benefit of the owners or proprietors, ing 
c port, or to any near adjoining cuſtom-houſe, or other place 
of ſafe cuſtody, immediately giving notice thereof to ſons 
« juſtice of the peace, magiſtrate, or cuſtom-houſe or excif. 
&« officer : or ſhall diſcover to ſuch magiſtrate, or officer, wher 
any ſuch goods or effects are wrongfully bought, fold, 9 
& concealed, then ſuch perſon or perſons ſhall be entitled l. 
reaſonable reward for ſuch ſervices, to be paid by the maſen 
« or owners of ſuch veſſels or goods, and to be adjuſted i 
«© caſe of diſagreement about the quantum, in like manner x 
the ſalvage is to be adjuſted and paid, by virtue of a flatut 
% made in the 12th of queen Anne.” | 


0 


* 


* 


4 


** 


Lal 


* 


o 


« And be it further enacted, that for the better aſcertaining c 
« the ſalvage to be paid in purſuance of the preſent aQ, and tle e 
& act before mentioned, and for the more effectual putting the a0 
6 ſaid afts in execution, the juſtice of the peace, mayor, bailf, | ti 
« colletor of the cuſtoms, or chief conſtable, who ſhall be EZ; 
« neareſt to the place where any ſhip, goods, or effects, ſhl tt 
&« be ſtranded or caſt away, ſhall forthwith give publick notice 0 
« fora meeting to be held as ſoon as poſſible of the ſheriff « m 
&« his deputy, the juſtices of the peace, mayors, or other clit | fo 
« magiſtrates of towns corporate, coroners or commiſſioner C 
« of the land tax, or any five or more of them, who are here 
« empowered and required to give aid in the execution of tin 
« and the ſaid former act, and to employ proper perſons fortlt la 
« ſaving of ſhips in diſtreſs, and ſuch ſhips, veſſels, and efſeds, dy 
&« as ſhall be ſtranded, or caſt away; and alſo to examine pet ef 
« ſons upon oath, touching or concerning the ſame, or the a 
« falvage thereof, and to adjuſt the guantum of ſuch ſalvage, 5 
<« and diſtribute the ſame among the perſons concerned in fuch oi 
« {alvage, in caſe of diſagreement among the parties, 0 or th * 
« ſaid perſons; and that every ſuch magiſtrate, &c. attending 
« and acting at ſuch meeting, ſhall be paid four ſhillings a dy Y 
for his expences in ſuch attendance out of the goods gud = 
+ efieAs ſaved by their care or direction.“ 
6 Provided alway s, that if the charges and rewards for fil n 
0! 


directed to be paid by the former ſlatute, a and by this. 


vage 
855 1 22, 
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« the ſame, within forty days next after the ſaid ſervices per- 


| « formed, then it ſhall be lawful for the officer of the cuſtoms 
| « concerned in ſuch ſalvage, to borrow or raiſe ſo much money 
sas ſhall be ſufficient to ſatisfy and pay ſuch charges and re- 


« wards, or any part thereof, then remaining unpaid, or not 


| « ſecured as aforeſaid, by or upon one or more bill or bills of 
| « (ale, under his hand and ſeal, of the ſhip or veſſel, or cargo 


« ſaved, or ſuch part thereof as ſhall be ſufficient, redeemable 
upon payment of the principal ſum borrowed, and intereſt 
« for the ſame, at the rate of 4 per cent. per annum. 


The act alſo declares, that the commiſſioners of the land tax, Seat 9. 


| the deputy-ſheriff, the coroner, and the officers of exciſe in each 


county, ſhall be the proper officers for putting theſe acts in ex- 
ecution, together with thoſe perſons reſpectively named in the 
act of queen Anne. In the Cinque Ports however, the execu- Secb. 10. 


| tion of theſe acts is entruſted to the lord warden of the Cinque 


Ports, the lieutenant of Dzver Caſtle, the deputy warden of 
the Cinque Ports, the judge official and commiſſary of the court 
of Admiralty of the Cinque Ports, two ancient towns, and the 
members thereof, and to all and every other perſon and per- 


| ſons appointed, or to be appointed by the lord warden of the 


Cinque Ports, 


laulting any magiſtrate or officer, when in the exerciſe of his 

duty reſpecting the preſervation of any ſhip, veſſel, goods, or 

eſſects, ſhall be tranſported for ſeven years; and the juſtices, 

in the abſence of the ſheriff, may take a ſufficient force with 

them to repreſs violence. It directs in the laſt place, that the 3 . » 
officer of the cuſtoms who ſhall act in preſerving any ſhip or 

veſſel in diſtreſs, or the cargo thereof, ſhall cauſe all perſons 
belonging to the ſaid ſhip or veſſel, and others who can give 

any account thereof, or of the cargo thereof, to be examined 

upon oath before ſome juſtice of the peace, as to the name or 


maſter, commander, or chief officer, and owners thereof, and 
of the owners of the ſaid cargo, and of the ports or places 
from or to which the ſaid ſhip or veſſel was bound, and the 
TS occaſion 
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e act, ſhall not be fully paid, or ſufficient ſecurity given for C H A P. 


The ſtatute proceeds to ſay, that perſons convicted of af. Sed. 1. and 12. 


deſcription of the ſaid ſhip or veſſel, and the names of the 4381 


OF SALVAGE. 
occaſion of the ſaid ſhip's diſtreſs ; which examination the ju. 
tices are to take down in writing, and they ſhall deliver a true 
copy thereof, together with a copy of the account of the goods 
to the officer of the cuſtoms, who ſhall tranſmit the ſame tg 
the ſecretary of the Admiralty for the time being, that he 
may publiſh the ſame, or ſo much thereof, in the Londen Ca. 
| zette, as ſhall be neceſſary for the information of perſons inte. 
Sect. 18. reſted therein. This act is not to extend to Scotland. 


Thus anxiouſly has the legiſlature provided for the preſer. 
vation of property wrecked, thereby diminiſhing thoſe calani. 
ties which muſt unavoidably happen to all concerned in foreign 
commerce; and with no leſs anxiety and wiſdom, it has 2p. 
pointed certain magiſtrates to aſcertain what ſhall be a ſuff. 
cient allowance for the ſalvage of a ſhip or goods in caſes of 
wreck. The neceſſity of leaving the quantum to the arbitr- 
tion of proper perſons, to be decided according to the circum- 
ſtances of each caſe, is obvious; becauſe it is impoſſible to 
ſuppoſe two inſtances of ſueh a calamity ſo ſimilar to each 
other, that the trouble, danger, and expence of both ſhall be 
exactly equal. It would be contrary therefore, to the fir 

Principles of juſtice to decide, that the fame ſum ſhould be the 

allowance, or recompence for every poſſible caſe of ſalvage, 
For inſtance, if a ſhip be found adrift at ſea, having been 
abandoned by the maſter and crew, it ſeems reaſonable, that 
the allowance for ſalvage ſhould be greater than in a cal 
where a man merely picks up goods caſt upon the ſhore, anl 
carries them to a place of ſecurity. Thus much for ſalvage i 
caſe of a wreck. | 


Vide af, c. . We have formerly ſeen, that when the ſhips or goods of 
*. Britiſh ſubjects were retaken from an enemy, the original on. 
er was entitled, by the marine law, to have them reſtored, upon 
paying to the recaptors a reaſonable ſalvage, provided the re- 
capture was before condemnation. It was alſo obſerved, that 
the ſtatute law had extended the right of the original owner! 
=_ ſo that he was entitled to have his ſhip and goods reſtored to 
| 4 L 139 J him, whether they were retaken after condemnation or be. 
| | | fore, however diſtant the time of recapture might be from that 
= of the original taking. The ſtatutes have alſo fixed the preciſe 


re te of falvage, which the recaptors ſhall be entitled to * 
/ 
4 


o s ALVA. 146 


.de 13 ee. I. ch. 4. and 29 Gov. II. ch. 34. Paria- e H. AP: 

nt gxed and aſcertained the rate of ſalvage, in caſe of a re- VI. 
* oa . . . he t f th d 5 — Wd 

h apture, proportioning the amount o e reward to tne 

» nth of time the ſhip or goods had been in the poſſeſſion 

e fk the enemy; becauſe the longer they remained in the hands 


5 if the enemy, ſo much the leſs was the hope of recovery. 
e ſame time, however, thoſe ſtatutes fixed a boundary, 
L | yond which the allowance ſhould not paſs; namely, that 
no caſe whatever, ſhould the recaptors be entitled to more 


. 3 pan a moicty of the property reſcued from the enemy. 

ne | | 

gl | But the ſtatute 33 Ges. III. ch. 66. f. 42. (which ſection 
„e 2 length ante, p. 72.) has deſtroyed that proportion, 
li nd has aſcertained the rate in all caſes, however long the 


hip has been in the enemy's poſſeſſion, to be one eighth, if 
the recapture has been made by any of his majeſty's ſhips, 
ind one fixth, if made by a privateer or other ſhip. 


10 . 
eh It is ſaid in the ſtatute, that the ſalvage ſhall be a propor- 
be Pon of the ſhips and goods ſo reſtored : but a writer upon Beawes Lex 


nercantile law obſerves, that the wearing apparel of the maſ- Were. 747: 


er and ſeamen are always excepted from the allowance of 
alvage, | 


The ſtatute has alſo ſaid, it muſt be a fifth, or a third, &c. 


hat | : 
< Wo! the /rue value. Now the valuation of a ſhip, in order to Beawes 147. 
5 aſcertain the rate of ſalvage, may be determined by the policy 
1 df inſurance, if there is no reaſon to ſuſpect ſhe is underva- 


ned; and the fame rule may be obſerved as to goods where 
here are policies upon them. If that, however, ſhould not 
e the caſe, the ſalvers have a right to inſiſt upon proof of the 
real value, which may be done by the merchant's inyoices, 
ind they muſt be paid for accordingly. 


The only queſtion then is, how far the inſurers are affected 
dy this allowance of ſalvage. By their own contract, they ex- vide the Ap- 
prelly agree to indemnify the inſured againſt ſuch charges, Pendix, No. r. 
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Carey v. King, 
Cates in B. R. 
temp. Hard- 


Wicke, 304. 


c H AP. 


oO r SALVAGE. 


« and recovery of the ſaid goods and mer Chandizes, af 
« ſhip, &c. or any part thereof, without prejudice to th 
inſurance; to the charges whereof we the aſſurers will a 
tribute, each one according to the rate or quantity ofj 
« ſum herein aſſured.” 3 


# 


In the caſe of Mitchell v. Edie (1 Term Reports, 6: 
Mr. Juſtice A/hhur/? ſaid, it ſeemed to him, that the meanin 
of this clauſe was, that till the aſſured have been inſormeid 
what has happened, and have had an opportunity of exerd. 


ing their own judgment, no att done by the maſter ſhall pn 
judice their right of abandonment. 1 


In order to entitle the inſured to recover the expencad 
ſalvage, it is not neceſſary to ſtate them in the declaration 
a ſpecial breach of the policy; becauſe an inſurance is apa 
all accidents, and ſalvage is an immediate and neceſſary cons 
quence of ſome of thoſe ſtated in a policy. 


Thus in an action on a policy of inſurance, for infurny 
goods on the ſhip A. the plaintiff declared, that the iy 
ſprung a leak, and ſunk in the river, whereby the goa 
were ſpoiled : the evidence was, that many of the goods v 
ſpoiled, but ſome were ſaved. The queſtion was, Whette 
the plaintiffs might give in evidence, the expences of ſalaꝶ 
that not being particularly ſtated in the declaration, a i 
breach of the policy ? | 


Lord Hardwicke.—< I think they may give it in eridem 
for the inſurance 1s againſt all accidents. The accident lad u 
this declaration is, that the ſhip funk in the river: it gs 
on and ſays, that by reaſon thereof the goods were {poith 
That is the only ſpecial damage laid; yet it is but the c 
mon caſe of a declaration that lays a ſpecial damage, wick 
the plaintiff may give in evidence any damage that is wii 
his cauſe of action. It was objected, that ſuch a breach d 
the policy ſhould be laid, that the inſurer may have notice 0 
defend it. Now it is ſo in this caſe, for they have Jaid * 
accident, which is ſufficient notice, becauſe it muſt of c- 
follow, that ſome damage did happen.“ 


50 
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But although the inſured may recover from the inſurer the 
xpences of ſalvage; yet he ſhall only be intitled to an in- 
Jemnity, and ſhall not receive a double ſatisfaction for the 
ame loſs. Thus if the inſurer ſhould have paid to the in- 
ared the expences ariſing from ſalvage; and afterwards on 
count of ſome particular circumſtances, the loſs ſhould be 
epaired by ſome unexpected means, the inſurer ſhall ſtand in 
he place of the inſured, and receive the ſum thus paid to atone 


or the loſs. 


Fu was ſo determined in a caſe before Lord Hardwicke in 
hancery, The king having granted general letters of repriſal 
on the Spaniards for the benefit of his ſubjeQs, in conſideration 
of the loſſes they ſuſtained by unjuſt captures, the commiſſi- 
mers would not ſuffer the inſurers to make claim to part of 
the prizes, but the owners only ; although they were already 
ſatisfied for their loſs by the inſurers, who thereupon brought 
the preſent bill, The Lord Chancellor was of opinion, that 
he plaintiffs had the plaineſt equity that could be. The perſon 
originally ſuſtaining the loſs was the owner; but after ſatisfac- 
tion made to him, the inſurer becomes the owner. No doubt, 
bat from that time, as to the goods themſelves, if reſtored in ſpe- 
cie, or compenſation made for them, the inſured ſands as a 
truſtee for the inſurer, in proportion for what he paid; al- 
tough the commiſſioners did right in avoiding being entangled 
in accounts, and in adjuſting the proportion between them. 
Their commiſſion was limited in time; they ſee who was 
owner; nor was it material to them, to whom he aſſigned his 
intereſt, as it was in effect after ſatisfaction made. 


Cates, however, may, and do frequently ariſe, where the ſal- 
rege is ſo high, the other expences are ſo great, and the object 
of the voyage is ſo far defeated, that the inſured is allowed, by 
the {aws of all trading nations, to abandon his intereſt in the 
property ſaved to the inſurer, and to call upon him to contri- 
dute, as if a total loſs had actually happened. What circum- 
Rances ſhall be deemed ſufficient to juſtify the inſured in making 
ſuch an abandonment, will be the ſubject of the following 


ebe ber. 
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{ 142 ] 
Randal v. Cock- 
ran. 1 Vez. 96. 


143 5 
CHAPTER TAT NINTH, 
Of Abandonment. 


E have formerly ſeen, that the inſured, before he can 
. ; mand a recompenſe from the underwriter 'for a tot 

1 loſs, muſt cede or abandon to him his right to all the pr. 
Pothier's perty that may chance to be recovered from ſhipwreck, 
33 Ac ture, or any other peril, ſtated in the policy. It hash 
ſurance 133. been obſerved, and from the preceding ſentence it is obvioy 
that when we ſpeak of a total loſs, with reſpect to inſurancy, 

Vide c. 6. p. 98. we do not always mean, that the thing inſured is abſolutch 
loſt and deſtroyed : but that by ſome of the uſual perils it i 

become of ſo little value, as to entitle the inſured to al 

upon the underwriter to accept of what is ſaved, and to Par 

the full amount of his inſurance, as if a total loſs had ad- 

ally happened. Indeed, the word abandonment conveys th 

idea, that the whole property is not loſt ; for it is impoſik 

See Randan to cede or abandon that which does not exiſt. When tr 
v. Cockran, underwriter has diſcharged his inſurance, and the abandae 
ment is made, he ſtands in the place of the inſured, and i 


c. 8. 
entitled to all the advantages reſulting from that ſituation. 


1 Tx. 1 W 


From what has been ſaid then, it appears that abandon- 
ment dates its origin from the period at which the contradt d 
inſurance was itſelt introduced; becauſe inſurance being a cui 
tract of indemnity, the inſured can recover no more than tit 
amount of the loſs actually ſuſtained : but if he were allowed 
to recover for a total loſs, and might alſo retain the proper! 
France, Rotter- ſaved, he would be a conſiderable gainer, which the law ul 
— not allow. Accordingly we find, that the doctrine of dba 
donment has obtained a place in the laws of all the manu 
nations in the world, where inſurance has been known: and 
in all thoſe laws the definition of it is the ſame, namely tit 
when any goods or ſhips, that are inſured, happen to be lob, 
taken, or ſpoiled, the inſured is obliged to abandon ſuch good 
[ 144 ] or ſhips for the benefit of the inſurers, before he can d 
Pothier 133. any ſatisfaction from them. In this reſpedt alſo, they ſeem 0 


Ord of Lew. | g 8 
14. ait. 47. Org, be agreed, that when an abandonment is made, it mul ge 
| | ton 


o: Bilboa 32. 


OF ABANDONMENT. 


regulation certainly founded in juſtice. 


The propriety and juſtice of abandoning in certain caſes to 
the inſurers being apparent, it will be proper to conſider in 


*. what caſes, and under what circumſtances, the inſured is in- 
— cd to exerciſe this power: for although in all caſes the 
1 inſured has a right to ſay, he will not abandon; yet he can- 
7 not at his pleaſure harraſs the inſurer, by ſaying he will 
by W :-2ndon, and thereby turn that, which, in its own nature, 
g 3 only a partial, into a total loſs. 

ch In queſtions of this nature, the opinion of learned fo- 
ly | reigners muſt always have weight: becauſe they are not 
al queſtions of poſitive regulation, or municipal law : but of ge- 
Ly, | neral and extenſive import: not confined to any particular 
Che | ſtate, but founded on the great principle of reaſon, juſtice, 
' and univerſal law. The learned Roccus, who has accurately 
th examined the works of thoſe writers that went before him, 
tie and who, after ſtating their various opinions, forms his own 
i | concluſions, has not been ſilent upon this occaſion. He 
op puts this queſtion : . © Aﬀecurator, qui jam ſolvit zflimatio- 
| nem mercium deperditarum, ſi poſtea dictæ merces appa- 
E: « reant et recuperate ſint, an poſſit cogere dominum ad ac- 
of « cipiendas illas, et ad reddendam ſibi æſtimationem, quam 
1 « dedit?“ He anſwers, * Diſtingue ; aut merces, vel aliqua 
de pars ipſarum appareant, et reſtitui poſſint, ante ſolutionem 
- | * zſtimationis, et tunc tenetur dominus mercium illas reci- 
1 pete, et pro 1114 parte mercium apparentium, liberabitur 
oi * aſſecurator, nam qui tenetur ad certam quantitatem reſpec- 
* tu certæ ſpeciei, dando illam, liberatur, et etiam, quia 
"nx © contradtus aſſecurationis, eſt conditionalis, ſcilicet fi 
of merces deperdantur : non autem dicuntur deperditæ, fi 
that * poſtea reperiantur. Verum fi merces non appareant in 
05 Hilla priſtinà bonitate, aliter fit æſlimatio, non in totum, 
ob * ſed prout tune valent. Aut vero poſt ſolutam æſtimationem 
and * > aſſecuratore compareant merces, et tunc eſt in elec- 
v WW fone wercium aſſecurati vel recipere merces, vel retinere 
el * pretium,” 


And 


144 


total, not a partial one; that i is, one part of the property in- C . P. 
ſured ſhall not be retained, and the other part am; ®. 1a. 


2. Burr. 697 


« o 
1 . l l L W 
2. e 8 1 — 
„ OED 7 AD ob» 


Roccus, No. co 
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C = & P. And although a ſubſequent paſſage in the ſame author my 


> 98 
* 25 * * 
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ſeem to contradi& that juſt recited ; yet when attended to 


Roccus, No. 66. they are both perfectly conſiſtent. He ſays, © ſufficit ſemy! 


hap. 7. . 1. : 


Ord. Lew. 14. 


Ord. of Bilb. 
Ord. of Rot. 
2 Magens, 


& Burr. 1209. 


« extitiſſe conditionem ad beneficium aſſecurati de amiſſons 
% navis, etiam quod poſtea ſequeretur recuperatid; nn 
per talem recuperationem non poterit præjudicari af. 
ernte. 


From this paſſage it may be inferred, that a total lok lx 
ving once happened, it muſt always continue ſo. Bu j 


muſt be underſtood, with reference to the context, and ode 


parts of the work, from which it appears, that in ordert 
entitle the inſured to recover as for a total loſs, it muſt con. 
tinue total, at the time when the offer of abandonment i 
made, at the time of the action brought, or at the time d 


the payment of the money. 


In a French treatiſe, called Le Guidon, it is ſaid, that th 
inſured may abandon to the underwriter, and call upon hin 
for a total loſs, if the damage exceed half the value of th 
thing; or if the voyage be loſt, or ſo interrupted, that tit 
purſuit of it is not worth the freight. 


The ſame idea, with reſpect to the circumſtances whi 
will juſtify an abandonment, ſeems to prevail in almoſtal 
the foreign ordinances. | | 


But in no country have the principles of abandonment bees 
more accurately defined than in England ; and it muſt be i 
membered, that the deciſions, from which the following pit 
ciples are ſelected, are of the greateſt authority; that they 
are not merely the opinions of private ſpeculative men, but 
the ſolemn and deliberate judgment of the grave and learned 
judges of the Eng/;/b courts ; judgments formed aſter mature 
deliberation, and ſerious argument ; eſtabliſhed upon the ſold 
and permanent baſis of reaſon and good ſenſe. 


From thoſe deciſions we may collect, that the right 0 
abandon muſt ariſe upon the object of the inſured being 
defeated, that it is not worth his while to purſue it: 
loſs as is equally inconvenient to him, as if it had been 
For inſtance, if the voyage be abſolutely loſt, or not worth pur 


ſuch 


otal, 


ſulng! 


0 ] 


Fr. 
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if the falvage be very high, ſuppsſe a half; if further C H A P. 


ing; : v5 : | | . 
pence be neceſſary; if the inſurer will not engage at all 
ents to bear that expence, though it ſhould exceed the value, Guidon, cb. 7. 
ail of ſucceſs : under theſe, and many other like circum- 

aces, the inſured may diſentangle himſelf, and abandon, 


withſtanding there has been a recapture. 


It is evident, that there may be circumſtances, in which 2 Burr. 697. 
would be contrary to every principle of juſtice, to ſuffer pike 

, inſured to abandon ; for a ſhip might be taken, and eſcape 

mediately, which would be no hinderance at all to the voy- 

: or ſhe might be taken and inſtantly ranſomed, which 

buld amount only to a partial loſs ; in which caſes the in- 

red ſhall not be allowed to demand a recompence for a total 


LS, 


It is alſo material to obſerve, that the right to abandon Burr. 1214. 
ut depend upon the nature of the caſe at the time of the 
ion brought, or at the time of the offer to abandon : a 
ermination, founded as I have ſaid before, on the nature of 
e contract between the parties; becauſe an inſurer ought 
prer to pay Jeſs, upon a contract of indemnity, than the 


ue of the loſs; and the inſured ought never to gain 
ore. | 


From what has been ſaid, it will appear ſufficiently evident, ; Term Roo. 
at the owner cannot abandon, unleſs at ſome period or P 9. 

her of the voyage there has been a total loſs: and there- 

re, 1f neither the thing inſured, nor the voyage be loſt, 

d the damage ſuſtained ſhall be found, upon computation, 


t to amount to a moiety of the value, the owner {hall not 
allowed to abandon. 


Theſe principles are fully illuſtrated and confirmed by the 
agments given in the following caſes. 


The defendant had inſured the ſhip Succeſs from London to Prinsle v, Hart- 
mudas and ſo to Carolina; the ſhip was taken by a Ie, in Chancery, 
ent privateer, and afterwards retaken by an £ngliſh pri- A. . 

| * and carried into Boon in New England, wliere, no 

nen appearing to give ſecurity, or to anſwer the moiety, 


* Kcaptors were entitled to for lalvage, ſhe was con- 


demned, 


* 
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C A P. demned, and fold in the court of Admiralty there; fh d 
— captors had their moiety and the overplus money remaing 


5 


OF ABANDONMENT. 


— 


the hands of the officers of that court. An adtion Upon & 
policy was brought at law by the defendant here, wha 
tained a verdict againſt the now plaintiff, | 
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The plaintiff brought a bill, ſuggeſting the capture bg 
. fraudulent, and done deſignedly by the captain; and now my 
ved for an injunction to ſtay the proceedings at lay, 


It was contended for the plaintiff, that though the capt 
might not be fraudulent, yet the defendant ought not to 
cover more on the policy than a moiety of the loſs, a t 
act of the 13 Geo. 2. c. 4+ ſ. 18. gives the thing ſaved vis 
owner, and he is entitled to receive it from the officend = 
the Admiralty: and that the plaintiff ought to be oblizely wu 
pay no more than the loſs actually ſuſtained, which cum | 
be aſcertained till after the defendant ſhall have received it 
part, that might have come to him upon the falvage, 


The defendant in his anſwer had ſworn, that he had 
fered, and was now willing to relinquiſh his intereſt to tt 
plaintiffs in the benefit of the ſalvage, and would give tie 
a letter of attorney for that purpoſe to receive it. 


ter 
ey 1 
or t 
tuat 
leniet 


Lord Chancellor Hardevicte. —< There is no ground fora 
injunction in this caſe, here there was an agreement to go 
trial in one of theſe actions which had been brought, au 
be bound by the event of that: at the time of the trial, tie 
knew that the ſhip was retaken, and the manner of it] 


Bu 
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ber 29 


capture. 


« The quantum of the damage and loſs ſuſtained is the a 
thing now to be diſputed ; for it is impoſſible to cam) 
trade without inſuring, eſpecially in time of war. Therefor 
regard muſt be had to the inſured, as well as to the inſurt 
and where there is no admiſſion in the anſwer of any kod 
of fraud, though various pretences of that fort may be ſet i Ys 
by the bill, they are not to be regarded. The qua ad 
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It has been ſaid, there ought to be only half the loſs re. C H « 7 


. 


5 Lover + ol the policy ; and _ 0 that, the act has made — 
creat alteration in the law of nations, with reſpect to re- 
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The carrying a ſhip infra prefidia Heſtium, or fi pernoctave- [ 148 J 

W with the enemy, makes it the prize of the perſon retaking 

z it, as if it had been originally the ſhip of the enemy: but 

: yy the act the recaption is the reveſting of the property of 

A he owner. If there is a ſalvage, that muſt be dedufted out 

ff the money recovered by the policy; but if none has come 

o the hands of the plaintiff in the action, the jury cannot 

ake notice of it. The ſhip was condemned and ſold, be- 

cauſe the money was not paid, or ſecured to be paid by the . 
owners. 


It is uncertain, whether the defendant will receive any 
thing or not: and if any thing be recovered, he muſt have 
allowance for his expences in recovering. 


Therefore I take it, when he is willing to relinquiſh his 
tereſt in the ſalvage, he ought to recover the whole mo- 
ey inſured. It would be miſchievous, if it were otherwiſe, 
or then upon a recapture a man would be in a worſe 


tuation, than if the ſhip were totally loſt. Injundtion was 
lenied, 
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| But the firſt caſe to be found in our books, in which the 
lotirine of abandonment was fully gone into, in which its 
rinciples were ſettled, and applied to the particular circum- 
ances then before the court, was the caſe of Goſs and ano- 
e of ter againſt Withers. | 
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It was a ſpeci f. inge in Las upon two Goſs and ano- 
pecial caſe from the ſittings 1 upon two 50 Wither, 


(ure ions on two diſtinct policies of inſurance; one upon a 2 Burr. 683. 
ip, and the other upon the loading. 
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The former was an inſurance on the David and Rebecca, 
e znd from Newfoundland to her port of diſcharge in Portu- 
[-/ or Spain, without the Streights, or England, to commence 
on the time of her beginning to load at Newfoundland, for 
iter of the above named places; and to continue till ſhe 
9 ſhould 
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ſhould, be arrived at her ſaid port of diſcharge, and tex 
woored 24 hours at anchor in ſafety. The ſhip was 1 
agreement, to be valued at the ſum ſubſcribed, without fy. 
ther account. The inſurance was to be at ten puines jr 
cent.: and in caſe of loſs to abate two per cent.: and in ci 
of average loſs not exceeding 5 J. per cent. to allow noth 
towards ſuch loſs. And if the veſſel was diſcharged with 
the $/reights, excepting the Bay of Biſcay, two guineas per an. 
were to be returned: and if ſhe ſailed with convoy a 
arrived, two guineas more per cent. were to be return 
The plaintiffs declared upon a total loſs, by capture by th 
French, | . | 


The policy, declared upon in the other action, wa a Or 
inſurance upon any kinds of lawful goods and merchandiz | 
loaden or to be loaden on board the aforeſaid ſhip ; and th 
policy for 71. 75. inſured 70 1. The declaration alledgt, 
that divers quantities of fiſh and other lawful merchandug 
to the value of the money inſured, were put on board, to 
carried from Newfoundland to her port of deſtination, and b 
continued (except ſuch as were thrown overboard as is aft vol 
mentioned) till the loſs of the ſhip and goods. The dech 
tion then avers, that a part of the ſaid goods were neceſſanh 
thrown overboard in a ſtorm, to preſerve the ſhip, and th | wh 
reſt of the cargo; after which jetſon, the ſhip, and thei 
mainder of the goods, were taken by the French. _ ver 


The caſe ſtates, that the ſhip departed from her prot 
port, and was taken by the French on the 23d of Dai 
1756: and that the maſter, mates, and all the ſailors er tue 
cept an apprentice and landman, were taken out and camel Ell 
to France. That the ſhip remained in. the hands of i 


enemy eight days, and was then retaken by a Britiſh privates L. 

and brought in on the 18th of January to Milford-Ham | 
and that immediate notice was given by the inſured to be the 

inſurer, with an offer to abandon the ſhip to their cate- | Jany 

was alſo proved at the trial, that before the taking by be 

enemy, a violent ſtorm aroſe at ſea, which firſt ſeparated tit Plaint 


ſhip from her convoy, and afterwards diſabled her ſo far 8 08 2 tot 
render her incapable of proceeding on her deſtined wog 
without going into port to refit, It was alſo proved, ti 
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part of the cargo was thrown overboard in the ſtorm : and 
me reſt of it was ſpoiled while the ſhip lay at Milford- Haven, 
— after the offer to abandon, and before ſhe could be refitted: 
ndl the inſured proved their intereſt n the ſhip and cargo, to 
2 the value inſured. 

Several queſtions ariſing upon the trial of the firſt of theſe 
cauſes it was agreed, that the jury ſhould bring in their ver- 


jekt, however, to the opinion of the court on the following 


3 queſtions, ix. 


if, Whether this capture of the ſhip by the enemy, was 


thereby: 


- 


2dly. Whether, under the ſeveral circumſtances of this 
caſe, the inſured had or had not a right to abandon the ſhip 
to the inſurers, after ſhe was carried into Milford- Haven. 


After two arguments, the court decided unanimouſly in fa- 
rour of the plaintiffs; and in the opinion then delivered by 
Lord Mansfield, all the law upon this ſubje& was fully diſcuſ- 
ſed. It will not be neceſſary, however, to ſtate in this place 
E what -fell from his lordſhip upon the firſt of theſe queſtions, 
thus ſubmitted to the opinion of the court; becauſe that was 
very copiouſly treated of in a former chapter, in which it 
was ſhewn, that whether property was or was not transferred 
to the enemy by a capture, and abſolutely loſt to the original 
owner, it could no way affect the contract entered into be- 
tween an inſurer and inſured. It will be ſufficient then to 
| follow his lordſhip in the ſecond part of his argument. 


Lord Mansfield. e The ſingle queſtion, therefore, upon 
which this caſe turns, is, whether the inſured had, under all 
the circumſtances, an election to abandon, on the 18th of 
Jamary 1757? The loſs and diſability were in their nature 


Plaintiff was certainly entitled to be paid by the inſurer, as for 
a total loſs; and in caſe of a recapture, the inſurer would 
have ſtood in his place. The ſubſequent recapture is, at beſt, 


q2 ſalvage. 


» 


dict, in both cauſes, for the plaintiffs, as for a total loſs; ſub- 


or was not ſuch a loſs, as that the inſurers became liable 


total, at the time they happened. During eight days, the 


a laving only of a ſmall part: half the value muſt be paid for 
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Vide ante, 
Co 4. P · 66. 69. 
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. 1 A P. "PORE The diſability to purſue the voyage ftill continu 
The maſter and mariners were priſoners. The charter 
Vide the ſtat. was difſolved. The freight (except in proportion to the gu 


3 ne ſaved) was loſt. The ſhip was neceſſarily brought into u 


III. . 66. f.. Engliſh port. What could be ſaved, might not be worth th E- 
expence neceſſarily attending it; which is proved by the plu. WR 

tiff's offer to abandon. The ſubſequent title to reſtitution, WW 

ariſing from the recapture, at a great expence, the ſhip ty 

[1 51 ] being diſabled from purſuing her voyage, cannot take away; . 
right veſted in the inſured at the time of the capture. u 

becauſe he cannot recover more than he has ſuffered, he nuf 3 lk 

abandon what may be ſaved. I cannot find a ſingle book, 2. Wi 

eient or modern, which does not ſay, that in caſe of a hip be. 


ing taken, the inſured may demand as for a total loſs, ai AP" 
abandon. What proves the propoſition moſt ftrong]y is, tht 3 
by the general law, he may abandon in the caſe merely of a E Na: 
Vide ante, e. 4. arreſt, or an embargo, by a prince not an enemy. Poi JM 
5 regulations in different countries have fixed a preciſe time k- en 
fore the inſured ſhould be at liberty io abandon in that c 
The fixing a preciſe time proves the general principle. Even Vor 
argument holds ſtronger in the caſe of the other policy wil 'he 
regard to the goods. The cargo was in its nature periſhabl, have 
deſtined from Newfoundland to Spain or Portugal: and tit Whip, 
voyage was as abſolutely defeated, as if the ſhip had ben 
wrecked, and a third or fourth of the goods ſaved. = 
| x from 
« No capture by the enemy can be ſo total aloſs, as to lat inſur 
no poſſibility of a recovery. If the owner himſelf ſhould re argue 
take at any time, he will beentjtled ; and by the late act of-. WWexpe 
liament, if an Engliſb ſhip retake at any time, before condemns abanc 
tion or after, tne owner is entitled to reſtitution upon ſlated ſhip \ 
ſalvage. This chance does not ſuſpend the demand, for total | 
total loſs, upon the inſurer : but Juſtice is done, by puting 
him in the place of the inſured, in caſe of a recapture. I 
queſtions upon policies, the nature of the contract, as a n. band. 
demnity, and nothing elſe, is always liberally conſiderei rd! 
1 There might be circumſtances, under which a capture woul 5 
be but a ſmall temporary hindrance to the voyage; perhaps none " he 
at all: as if a ſhip were taken, and, in a day or two, elca ys 
entire, and purſued her voyage. There are circumſtanch wh u 
under ore w 
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5 IK: which it would be deemed an average loſs: if a ſhip 
. ken be immediately ranſomed, and purſue her voyage, there 
he money paid is an average loſs. And in all cafes, the in- 


WS Uſages and Cuſtoms of the Sea, (a French book tranſlated 
o Zng//b) a treatiſe is inſerted called Le Guidon, in which, 
5 aſter mentioning the right to abandon upon a capture, he adds, 
or any other ſuch diſturbance as defeats the voyage; or 
WE. ke it not worth while, or worth the freight to purſue it; 
3 know that in late times the privilege of abandoning has been 
E reſtrained, for fear of letting in frauds ; and the merchant 
I annot elect to turn that, which, at the time it happened, was 


- . . : 
| WS its nature but a partial, into a total Joſs, by abandoning. 
„ut there is no danger of fraud in the preſent caſe. The loſs 


N was total at the time it happened: it continued total, as to the 
3 deſtruction of the voyage. A recovery of any thing could 
only be had, by paying more than half the value, including 
the coſts. What could be ſaved of the goods, might not be 
orch the freight for ſo much of the voyage as they had gone, 
ben they were taken. The cargo, from its nature, muſt 
have been ſold, where it was brought in. The loſs, as to the 
ſhip, could not be eſtimated ; nor the ſalvage of half be fixed, 
by a better meaſure than a ſale. In ſuch a caſe, there is no 
colour to ſay, that the inſured might not diſentangle himſelf 
from unprofitable trouble and further expence, and leave the 
inſurer to ſave what he could. It might as reaſonably bs 
argued, that if a ſhip ſunk were weighed up again at great 
expence, the crew having periſhed, the inſured could not 
abandon, nor the inſurer be liable, becauſe the body of the 
ſhip was ſaved. We are therefore of opinion, that the loſs was 
total by the capture, and the right which the owner had, after 
the voyage was defeated, to obtain reſtitution of the ſhip 
and cargo, paying great ſalvage to the recaptor, might be 


„ bendoned to the inſurers, after ſhe was brought into Mil. 
end Haven,” 5 


none The principles laid down in this caſe have been ſtrictly 
«hered to in all ſimilar caſes; and particularly in a modern 
ces one, which it will be proper to mention 1n this place, be- 

fore we come to the great cauſe of Hamilton againſt Mendes, 
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. ured may chuſe not to abandon. In the ſecond part of the 


vide ante, p. 145. 
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Milles v. Fletch- 


only entitled to recover for an average loſs. The jury four] 


1153 J 


by two American privateers, who took the captain and all th 
crew, and part of the cargo, which conliſted of ſugars, out d 


OF ABANDONMENT. , 


in which ſome other principles relative.to this ſubje ye 
eſtabliſhed. | | a | 


It was an action on a policy of inſurance, on the ſhip th 
Hope and her freight, from Mon!ſerr.t to London. The plan. 
tiff went for a total loſs: the defendant inſiſted, that he ws 
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a verdift far a total loſs; and upon a motion for a ney tri 
the facts of the caſe appeared to be as follows: the thip, wiel 
proceeding on her voyage, was captured on the 23d of I 


her. The rigging was alſo taken away. She was aſterwach 
retaken, and carried into New Ye, where the captain arriel 
on the 23d of Fune, and, taking poſſeſſion of her, found tha 
part of what had been leſt of tlie cargo was waſhed overbont 
that fifty-ſeyen hogſheads of what remained were damage 
and that the ſhip was leaky, and in ſuch a ſtate, that ſhe could 
not be repaired without unloading her entirely. The ownen 
had no ſtorehonſes at New York, in which the ſugars coll 
have been put, while the ſhip was repairing, nor any agel 
there to adviſe or direct the captain. No ſailors were to be 
had. The only method he had of paying the ſalvage, wh 
amounted to the value. of forty hogſheads of ſugar, was by {ale 
part of the cargo, or the ſhip. The captain did not know 
of the inſurance. If he had repaired the ſhip, his expenct 
would have exceeded the freight more than 100/, There wi 
an embargo on all veſſels at New York till the 27th of Demi; 
and by the deſtination of his ſhip, ſhe was to have arrived a 
London in July. Under theſe circumſtances, he conſulted witl 
his friends at New Jorg, and reſolved upon their opinion and 
his own, to ſell the ſhip and cargo, as the moſt prudent ke 
for the intereſt of his employers. The cargo was according 


Lotd 


ſold and paid for. The ſhip was alſo contracted for, but ts who! 
perſon who had agreed to buy her, ran away, and the captan one, 
left her in a creek near New York, and returned to Englat ſhip 
where he arrived in the February following, and gave the plan. A Ghoul 
tiff notice of what had been done, Which was the firſt inform. ſale 
| tion he received of it, and the plaintiff immediately claimed a But 
ſor a total loſs from the underwriters, and offered to abandot this, 
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rd Mansfield told the. jury, that if they were ſatisfied the C 1 a P. 
aptain had done what was beſt for the benefit of all con- , 
d, they muſt find as for a total loſs, which they ac- 


Vet 


ne 
ordingly did. 


5 Upon the motion for a new trial, the unanimous opinion of 


* 3 he court was delivered by 
nil Lord Mansfield. — The great object in every branch of the [1541 
hen 


4 law, but eſpecially in mercantile law, is certainty, and that 


10 the grounds of deciſion ſhould be preciſely. known. I took 
* great pains in delivering the opinion of the court in the caſes 
ad Gifs v. Withers, and Hamilton v. Mendes. 1 read both 
uk thoſe caſes over laſt night, and I think that from them, the 
nt whole law between inſurers and inſured, as to the conſequences 
n # capture and recapture, may be collected. Wherever a 
ar queſtion of Jaw ariſes at niſi prius, I propoſe a caſe, or grant 
geh one, when aſked for by the counſel, and I avoid as much as 
od poſſible blending fact and law together, having ſeen the incon- 
* venience of it in Pole v. Fitzgerald. But on the «al of this Vide peft. 
ol cauſe, it did not appear to me, that there was any queſtion of 
N law, and no caſe was aſked for. It was impoſſible to aſk for 
obe one, till the facts were aſcertained; and when they were, it 
bib would have been impoſſible to ftate them in any way, which 
el could have left a doubt on the law. It was not contended, that 
m a capture neceſſarily amounts to a total loſs between inſurer and 
{ca inſured ; nor, on the other hand, that on a capture and recap- 
vu ture, there may not be a total loſs, though there remain. ſome 
material tangible part of the ſhip and cargo. Neither was it 
un contended, that the captain has an arbitrary power, by his 
witl act, io make the loſs, either partial or total, as he pleaſes. 
and A great deal has been ſaid about what the Admiralty could, or 
le | would have done, in ſuch a caſe, in order to pay the ſalvage. 
ng As to that, if no owner appeared, they would condemn the 
| Us whole ; but if they ſaw, from the ſhip's papers, that there was 
Pa one, they would not. If there were different claimants of the 
lan ſip and cargo, they would leave it to them to ſay, what part 
lu. fhould be ſold, and if they differed in opinion, would order the 
es of ſuch part as would be attended with the ſmalleſt loſs. 
y But all that is foreign to the preſent queſtion, which is ſingly 


this, whether the conſequences of the capture were ſuch as, 


„ not- 
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C H. A P. notwithſtanding the recapture, occaſioned a total obſlrudiy 


[ 155 ] 


of the voyage, or only a partial one, as in the caſe of Hanijn 
v. Mendes. In that caſe, and in Goſs v. Withers, great fi 
was laid on the ſituation of the ſhip and cargo, at the tine 
when the inſured had notice, at the time of the offer 0 
abandon, and at the time when the action was brought. No cat 
ſay, that the bare exiſtence of the hull of the ſhip prevents ti 
loſs being total. The rule is laid down, “ that if the voyage 
« be loſt, or not worth purſuing, if the ſalvage be high, if fu. 
« ther expence be neceſſary, if the inſurer will not at il 
« events undertake to pay that expence, c. the inſured my 
« abandon, notwithſtanding a recapture.” Here, at the tine 
of the capture there were no hopes of a recovery; no friend 
ſhip in ſight; no means of reſiſtance ; all the crew were taken 
out, and part of the cargo; and the rigging alſo taken au 
Afterwards the ſhip was retaken, and carried into New In. 
When ſhe was brought there, it ſtill continued a total lo, 
Neither the inſurers, nor the inſured, had any agent in th 
place. The court of Admiraity muſt have proceeded ſccundin 
equum et bonum, and might have ſold her for the benefit of tho 
concerned. When the inſured firſt had notice, and offered i 
abandon, (which was when the captain came to England), and 
when the action was brought, it was ſtill a total loſs, Tit 
voyage was abandoned, the cargo ſold, and the ſhip left to it 
ſold. The only anſwer the defendant makes, or can make b 
this is, that the loſs was total indeed; but that the captan 
made it ſo, by his improper conduct; for that on hys taking 
poſſeſſion of the ſhip, the loſs became partial, and that le 
ought to have purſued the voyage. But is this defence true il 
fact? The captain, when he came to New York, had no er 
preſs order; but he had an implied authority, from both fide 
to do what was fit and right to be done, as none of them hal 
agents in the place: and whatever it was right for him to ba 
done, if it had been his own ſhip and cargo, the underwnit 
muſt anſwer for the conſequences of, becauſe this is within h1 
contract of indemnity. Suppoſe there had been no inſuranch 
what ought the captain to have done? 1ſt. As to the catgy 
according to the courſe of the voyage, the {hip ſhould bete 


* 0 1 
arrived at Landon in July. On the capture, part had bee 
ads were 


taken out, ſome was waſhed overboard, 57 hogſhe 
| damage, 


7 
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aged, and the whole, from the leaking of the veſſel, was C H A P. 
by n a periſhable ſtate. There were no ſtorehouſes ; nor could — 

> he ſhip proceed 1 in the ſtate ſhe was in. The crew were gone, 

and an embargo was laid on till December. What, ſhall a car- 

Wo, which was intended to arrive at London in July, be kept in a 

enable ſtate at New York, in a ſeaky veſſel, till December? 

5 pdly, As to the ſhip, it was certainly better to ſell her, than to 

3 bring her to London. There was no crew belonging to her; L 156 
and he had no cargo. Even if all the cargo had been left, 

E the expences of repairs would have exceeded the freight. If 

de bad been brought home, the expence of bringing her might 

E have been more than what ſhe would have ſold for in London. 

3 It has been ſaid, that the damage would not have fallen on the 

Wuinderwriters; but the argument drawn from thence is a fal- . 


* 
„ cy; for that circumſtance goes to determine it to be the 
i, intereſt of the inſured to abandon the voyage. The point is, 


what did the owner ſuffer by the capture; and it appears that 
WE he ſuffered ſo much, that it was not worth while to purſue the 
| voyage. The whole voyage was loſt. As the captain did not 
know of the inſurance, he had no temptation to give the turn 
of the ſcale to one ſide or the other. I left it to the jury to 
determine, whether what the captain had done was for the 
benefit of the concerned. If they had found & that it was” in 
words, where would have been the queſtion of law?“ 


The court therefore diſcharged the rule for a new trial. 


It was neceſſary to be very particular in ſtating this caſe from 

the work of ſuch an accurate reporter as Mr. Douglas, for two 

reaſons : 1ſt, Becauſe it is a determination, exactly conformable 

to that of Go/s v. Withers, recognizing and confirming the 

principles there laid down; and 2dly, To relieve the court 

from the obſervations made, on account of the above deciſion, 

A caſe has appeared in print, under the name of Milles v. Hayley, weſkett on In- 
upon the ſame policy, the ſame ſhip, and ſame voyage: but Wane p. 4: 
the author of the work, in which it appears, could not poſſibly 

have been preſent at the trial; and the facts muſt have been 

miſtated to him : or if preſent, he has not taken down the 

evidence with ſufficient accuracy, For he has not ſtated, that 

on the capture, part of the cargo, and alſo the rigging, were 

taken 
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c A A P. taken away: that part of what had been left of the an Wa 
— waſhed overboard: that 57 hogſheads of the ſugar that . 


Hazmilten v. 
Mendes. 

2 Burr. 1198. 
and 1 Black. 
276. 


mained, were damaged: that the ſhip was leaky, and in d 
a ſtate, that ſhe could not be repaired without unloading ts . 
entirely: that the ſalvage amounted to the value of 40 bop : 


ſheads of ſugar: that the repairs would have exceeded th 
| freight by more than 100. : and that the embargo was to ch. 


tinue, till the 27th of December : whereas the ſhip ought u 
have arrived at London in the Fuly preceding: all which ci 
cumſtances are to be found in Mr. Douglas's report: alli 
them are material to the deciſion of the cauſe, and upon alld 
them much ſtreſs is laid by Lord Mansfield, in delivering tl 
judgment of the court. It was thought proper to note the 
differences; as nothing is ſo neceſſary in all caſes, more che. 
cially in thoſe of inſurance, as the accurate and preciſe flat, 
ment of circumſtances. 


But although the doftrine advanced in Gofs againſt iim 
was ſo very general and comprehenſive ; yet it certainly isnd 
to be conſidered, as precluding the poſſibility of an exception 


to the generality of the * there eſtabliſhed. 


Indeed, from the . tenour of the Chief Juſtice's ven 


learned argument upon that occaſion, it is apparent, that he ad 


at that very time an exception in his view: and from ſomed 
the words he then uſed, it would almoſt induce one to ſuppol; 
that his lordſhip had foreſeen the very caſe, which actual c cane 


to be decided _ a ſew youre afterwards. 


It was a ſpecial caſe reſerved at Guildhall, at the ſiting 


there before Lord Mansfield, after Michaelmas term 1760, i 


an action brought againſt the defendant, as one of the inſv 
rers, upon a policy of inſurance from Virginia or Marla 


to London, of a ſhip called the Selby, and of goods and merchan- 
dize therein, until ſhe ſhall have moored at anchor 24 houth 


in good ſafety. The caſe ſtated for the opinion of the Coun 
Was as follows : 


That the ſhip Selby, ned | in the policy, being valued 


at 1, 200 1. ; and the your having intereſt therein, _— 
pv jc 
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| j x policy in queſt 


wy 
_ =. ade, in the name of John Mackintoſh, on behalf and for the 
n and benefit of the plaintiff, and was ſubſcribed by the de- 
hr 3 endant, as ſtated, for 100 J. That the ſhip was in good ſafety 


WE. /;771ni, where ſhe took on board 192 hogſheads of to- 
| 8 | 00 to be delivered at London. That on the 28th day of 
e ſhe departed, and ſet ſail from Virginia for London ; 
WE. on the 6th day of May following, as ſhe was ſailing and 
boceeding in her ſaid voyage, was taken by a French priva- 
eer called the Aurora of Bayonne. That at the time of the 
W-:pture, the Selby had nine men on board; and the captain of 

the ſaid privateer took out fix, beſides the captain, leaving only 
e mate and one man on board, That the French put a prize- 
water and ſeveral men on board the ſhip Selby, to carry her to 
| France That as the French were carrying her towards France, 
on the 23d day of the ſaid May, ſhe was retaken off Bayonne, 
by an Eugliſb man of war; and accordingly ſent into Plymouth, 
where ſhe arrived the 6th day of June following. That the 

plaintiff, living at Hull, as ſoon as he was informed what had 
befallen his ſhip, the Selly, wrote a letter on the 23d of June, 
to his agent John Mackintoſh, living in London, to acquaint the 
W defendant, „that the plaintiff did from thence abandon to him 

his intereſt in the ſaid ſhip, as to the ſaid 100 J. by the defend- 
* ant inſured.” That the ſaid J. M. on the 26th of June, ac- 
quainted the defendant with the offer to abandon the ſhip ; to 
which the defendant anſwered, „that he did not think himſelf 
bound to take to the ſhip ; but was ready to pay the ſalvage, 
* and all other loſſes and charges that the plaintiff ſuſtained by 
* the capture.“ That upon the 19th day of Auguſt, the ſhip 


x Selby was brought into the port of London, by the order of the 
fy owners of the cargo, and the recaptors: that the ſhip Selby 
1 | ſullained no damage from the capture. That the whole cargo 
2 of the ſaid ſhip was delivered to the freighters, at the port of 


Lundin, who paid the freight to Benjamin Vaughan, without 
| of the court is, Whether the plaintiff, on the ſaid 26th day of 


Jure, had a right to abandon, and has a right to recover, as for 
a total loſs? : ; 


After 


ion to be made; and the ſame was accordingly C H A P. 


prejudice. The queſtion, therefore, ſubmitted to the opinion 
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66 oO ABANDONMENT. 
CHAP. Afﬀtertwo arguments at the bar upon this queſtion, and x44 AR 
the court had taken time to deliberate upon it, their unanimoy = f 
reſolution was delivered by the Chief Juſlice. "= 


Lord Mansfield. —* The plaintiff has averred in his dec. 
tion, as the baſis of his demand for a total loſs, « that by th 

« capture, the ſhip became wholly loſt to him.” The 
queſtion is, Whether the plaintiff, who, at the time of his aft 
brought, at the time of his offer to abandon, and at the tin 
of his being firſt apprized of any accident having happeneh 
[ 159 had only, in truth, ſuſtained a partial loſs, ought to recover 
for a total one? In ſupport of the affirmative, the counſel fy 
the plaintiff inſiſted on the four following points: 1|, Thy 
by this capture, the property was changed; and therefore, tl 
loſs total for ever. 2dly, If the property were not changed, 
yet the capture was a total loſs. 3dly, That when the fhy 
was brought into Plymouth, particularly on the 26th day of 
| June, the recovery was not ſuch as, in truth, changed thety 
. tality of the Joſs into an average. 4thly, Suppoſing it di 
- yet, the loſs having once been total, a right veſted in the inſure 
to recover the whole upon abandoning; of which right k 

could never be diveſted by any ſubſequent event. 


As to the firſt point. If the change of property were tal 
material between the inſurer and inſured, it would not be 
applicable to this caſe ; becauſe by the marine law of Englaw, 
there is no change of property, in caſe of a capture, befor 

29 Geo: II. c. 34. condemnation ; and now by the act of parliament, the jul 
— * poſtliminii continues for ever. I know many writers ag 
between the inſurer and the inſured, from the diſtinction, whe- 

ther the property was or was not changed by the capture 0 

as tp transfer a complete right from the enemy to a recapioſ 

or neutral vendee, againſt the former owner. But arbitn· 

ry notions concerning the change of property by capture, ® 

between the former owner and recaptor, or a vendee, oa empe 

x never to be the rule of deciſion, as between the inſurer 3nd 
inſured upon a contract of indemnity, contrary to the rea] truth 

of the fact. And therefore I agree with the counſel for 

the plaintiff, upon this ſecond point, that by this captw5 mul 


While it continued, the ſhip was totally loſt, though it be at- 
mitted, 


or ABANDONMENT: 


n 
8. 8 
A 


=. oed, but retarned to the former owner. 


WE The third point depends, as every queſtion of this kind mult, 
- pon the particular circumſtances. It does not neceſſarily follow 
* hat, becauſe there is a recapture, therefore the loſs ceaſes to be 
al. If the voyage be ſo defeated, as not to be worth the fur- 


* purſuit ; if the ſalvage be high, and the other expences 


|. e inſured may abandon. But in the preſent caſe, the voyage 
I as ſo far from being loſt, that it had only met with a ſhort tem- 
L porary obſtruttion; the ſhip and cargo were both entirely ſafe; 
Wc cxpence incurred did not amount to near half the value; and 


ber was made to abandon, the inſurer undertook to pay all 
g tharges and expences, to which the plaintiff might be put by 
e capture. The only argument to ſhew that the loſs had not 
een ceaſed to be total, was built upon a miſtaken ſuppoſition, 


o any further proſecution of the voyage. But that is not ſo. 
The property returned to the plaintiff, pledged to the recaptors 
Wor one-eighth of the value, as ſalvage for retaking and bring- 

Wng the ſhip into an Engliſù port. Upon paying this, the owner 
Was entitled to reſtitution. The recaptor had no right to ſell 
he ſhip. It they differed about the value, the Court of Admi- 


aſe, it was the intereſt of the owner of the ſhip, the owners of 
he cargo, and the recaptors, that ſhe ſhould forthwith proceed 
pon her voyage from Plymouth to Landon. But had the re- 
aptor oppolcd it, or affected delay, the court of Admiralty 
ould have made an order for bringing her immediately to 
Landen, her port of delivery, upon reaſonable terms. There- 
ore it is molt clear, that upon the 26th day of June, the ſhip 
ad ſuſtained no other loſs, by reaſon of the capture, than a ſhort 


1 pfſered to pay and ſatisfy. This brings the whole to the fourth 
* and laſt point. | 
for | 


| The plaintiff 's demand is for an indemnity. This action then 
muſt be founded upon the nature of his damnification, as it 
really 


ned, har the property, in the caſe of a recapture, never wat & H_ A P. 


eat; or if the underwriter refuſe to bear theſe expences ; 


b pon the 26th of June, when the ſhip was at Plymouth, and the 


Wit the recaptor had a right to demand a ſale, and to put a ſtop 


ty would have ordered a commiſſion of appraiſement. In this 


emporary obſtruCtion, and a charge which the defendant had 
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G H AP. 
IX, 


OF ABANDONMENT: 


really is, at the time the action is brought. It is repugnant, upot 


— f contract of indemnity, to recover as for a total loſs; when th; 


final event has decided, that the damnification, in truth, is a 
average, or perhaps no loſs at all. Whatever undoes the danyi. 


| fication, in whole or in part, muſt operate upon the indemnit,, 


C 161 ] 


Co. Litt. 53. a. 


Roccus Not, $0- 


in the ſame degree. It is a contradiction in terms, to bring an 
action for indemnity, when, upon the whole event, no damage 
has been ſuſtained. This reaſon is ſo much founded in ſenſe, 
and the nature of the thing, that the common law of Engl! 
adopts it, though inclined to ſtrictneſs. The tenant is obliged to 
indemnify his lord froni waſte; but if the tenant do, or ſuffe 
waſte to be done in houſes, yet if he repair before any action 
brought, there lies no action of waſte againft him. He eanngt 
however plead “ Hen fecit vaſtum;“ but the ſpecial matter, The 
ſpecial matter ſhews, that the injury being repaired before th: 
action brought, the plaintiff had no cauſe of action: and what. 
ever takes away the cauſe, takes away the action. Sippoſe a 
ſurety ſued to judgment; and afterwards, before an action i; 
brought, the principal pays the debt and coſts, and procures fa. 
tisfaftion to be acknowledged upon record: the ſurety can hare 


no action for an indemnity, becauſe he is indemnified before any 


action is brought. If the demand or cauſe of action does not 
ſubſiſt, at the time the action is brought, the having exiſted at 
any former time can be of no avail. But in the preſetit cale, 
the notion of a veſted right in the plaintiff to ſue as for a total 
loſs, before the recapture, is fictitious only, and not founded in 
truth. For the inſured is not obliged to abandon, in any caſe; 
he has an election. N o right can veſt as for a total loſs, till be 


bas made that election: he cannot elect, before advice is rectit- 


ed of the loſs; and if that advice ſhew the peril to be over, and 
the thing in ſafety, he cannot elect at all, becauſe he has no right 
to abandon when the thing 1s ſafe. Writers upon maritime Jaw 
are apt to embarraſs general principles with the poſitive regu- 
lations of their own country : but they all ſeem to agree, that it 
the thing be recovered before the money is paid, the inſured cat 
only be entitled according to the final event.” His lordſhip 
here cited the paſſage from Roccus, which we have already ſec! 
at the beginning of this chapter, and then proceeded thus : 


« In 


In 


OF ABANDONMENT. 


En the caſe of Spencer v. Franco, though upon a wager poli- 
cy, the loſs was held not to be total, after the return of the ſhip 
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C H & P. 


Prince Frederick in ſafety; though ſhe had been ſeized and vide ante, e. 4. 
Jong kept by the king of Sparn, in a time of actual war. In the P. 7s 
caſe of Pole v. Fitzgerald, though upon a wager policy, the vide poſt, r70. 


majority of the judges and the houſe of lords held there wasno 
total loſs, the ſhip having been reſtored before the expiration 
of the four months, the tune for which ſhe was inſured. 


« The preſent attempt is the firſt that ever was made, to charge 
the inſurer as for a total loſs, upon an intereſt policy, after the 
thing was recovered: and it is ſaid, the judgment in the caſe 
of Goſs v. Withers gave riſe to it. It is admitted, that that caſe 
was no way ſimilar. Before that action was brought, the whole 
ſhip and cargo were literally loſt; at the time of the offer to 
abandon, a fourth of the cargo had been thrown overboard ; 
the voyage was entirely loſt ; the remainder of the cargo was 
fiſh periſhing, and of no value at Milford Haven, where the 
ſhip was brought in; the ſhip ſo ſhattered, as to want great and 
expenſive repairs; the ſalvage was one half, and the inſurer did 
not engage to be at any expence; it did not appear that it was 
worth while to try to ſave any thing: and the recaptor, though 
entitled to one half, as well as the owner of the ſhip and cargo, 
kit the whole to periſh, rather than be at any further trouble 
or expence. But it is ſaid, though the caſe was entirely differ- 
en, ſome part of the reaſoning warranted the propoſition now. 
inferred by the plaintiff from it. The great principle relied 
upon was, „that as between the inſurer and inſured, the con- 
tract being an indemnity, the truth of the fact ought to be 
* regarded; and therefore there might be a total loſs by a cap- 
* ture, which could not operate as a change of property; and 
* a recapture ſhould not relate by fiction (like the Roman jus 
* };/iliminit) as if the capture had never happened, unleſs the 
lols was in truth recovered.” This reaſoning proved ? converſo, 
that if the thing in truth were ſafe, no artificial reaſoning ſhall 
be allowed to ſet up a total loſs. The words quoted at the bar 
were certainly uſed, © that there is no book, ancient or mo- 
dern, which does not lay, that in caſe of the ſhip being taken, 
* the inſured may demand for a total loſs, and abandon.” But 
the propoſition was applied to the ſubject matter, and is cer- 

tainly 
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C 1 oy P. tainly true, provided the capture; or the total 100 Par | 


Of ABANDONMENT. 


- = thereby, continue to the time of abandoning; and bringing the 


Vide ante, 
P-. 150 


1 163 ] 


action. The caſe then before the court did not make it neceſ. 
ſary to ſpecify all the reſtrictions. But I will read to YOU der- 


- batim; from my notes of the judgment then delivered, what wa 


ſaid, to prevent any inference being ps pms the caſe then 
determined.” | 


His lordſhip, having read a great part of his former argu- 
ment in that caſe; went on in this way. 


From this mode of reaſoning, it did by no means follow, 
that if the ſhip and cargo had, by the recapture, been broupht 
ſafe to the port of delivery, without having ſuſtained any damage 
at all, that the inſured might abandon. But, without dwelling 
longer upon principles or authorities, the conſequences of the 
preſent queſtion are deciſive. It is impoſlible that any man 
ſhould defire to abandon 1n a caſe circumſtanced like the pre- 
ſent, but for one of two reaſons, namely, either becauſe he has 


over- valued, or becauſe the market has fallen below the original 


price. The only reaſons, that can make it the intereſt of the 
party to deſire, are concluſive againſt allowing it. It is unjuſt to 
turn the fall of the market upon the inſurer, who has no concern 


In it, and could never gain by the riſe. And an over valuation 


is contrary to the general policy ot the marine law; contrary 
to the ſpirit of the act of 19 Ces. 2. a temptation to fraud, and 
a great abuſe: therefore no man ſhould be allowed to avail him- 


ſelf of having overvalued. If the valuation be true, the plain- 


tiff is indemnified, by being paid the charge he was put toy 


the capture. If he has overvalued, he will be a gainer, if he be 


permitted to abandon: and he can only deſire it, becauſe he 
has over-valued. This was avowed upon the firſt argument: 
and that very reaſon is concluſive againſt its being allowed. 
The inſurer, by the marine law, ought never to pay leſs, upon 
a contract of indemnity, than the value of the loſs: and the in- 
ſured ought never to gain more. Therefore, if there were oc- 
caſion to reſort to that argument, the conſequence of the de- 


termination would alone be ſufficient upon the preſent o- 


caſion. But upon principles, this action could not be main- 


| tained as for a total loſs, if the queſtion were to be judged by 


the 


OF ABANDONMENT. 


principles of the marine law, according to the ſubſtantial intent 
of the contract, and the real truth of the caſe. If the queſtion 
is to depend upon the fact, every man can judge of the nature 
of the loſs, before the money is paid. But if it is to depend upon 
ſpeculative refinements, from the law of nations, or the Roman 
jus poſtliminii, concerning the change or reveſting of property, 
no wonder that merchants are in the dark, when doctors have 
differed upon the ſubject, from the beginning, and are not yet 
agreed. To obviate too large an inference being drawn 
from this determination, I deſire it may be underſtood, that 
the point here determined is, © that the plaintiff, upon a po- 
« Jicy, can only recover an indemnity, according to the na- 
ture of his caſe at the time of the action brought, or (at 
« moſt) at the time of his offer to abandon.” We pive no 
opinion how it would be, in caſe the ſhip or goods were re- 
ſtored in ſafety, between the offer to abandon, and the action 
brought; or between the commencement of the action, and 
the verdict. And particularly I deſire, that no inference 
may be drawn, © that in caſe the ſhip or goods ſhould be re- 
« ſtored after the money paid as for a total loſs, the inſurer 
could compel the inſured to refund the money, and to take 
the ſhip or goods ;” that caſe is totally different from the 
preſent, and depends, throughout, upon different reaſons and 
principles. Here the event had fixed the loſs to be an ave- 
rage only, before the action brought ; before the offer to 
abandon; and before the plaintiff had notice of any accident; 


' conſequently before he could make an election. We are 


therefore of opinion, that he cannot recover for a total, but 
for a partial loſs only; the quantity of which has been eſti- 
mated by the jury at ten pounds per cent. 


But although the court did not chuſe unneceſſarily to de- 
cide, whether after payment as for a total loſs, the under- 
writer could oblige the inſured to refund, if it ſhould after- 
wards prove to be but partial: yet in the year 1766 this very 
queſtion came before them. It aroſe in the caſe of Da C:ta 
v. Firth, which was cited at large in the preceding chapter; 
and the court held, that as there was a ſolemn abandonment, 

1 | and 
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the ſtricteſt rules of common law: much leſs can it be ſupported C H A P. 
for a total loſs, as the queſtion ought to be decided, by the large IX. 


114641 


Da Coſta v. 
Firth. 

4 Burr. 1965. 
Vide ante, c. 6. 
p. 118. 
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O F AB AN DONNE E N T. - 


and the money was paid, 2 as there was alſo an agreement tha 
the inſurers ſhould be content with ſuch ſalvage as the ſyn 
inſured bore to the whole intereſt, the inſured ſhould not be 


obliged to refund, but the inſurer ſhould ſtand in his place 


Cazalet and 
others v. Barbe, 
1 Term Rep. 

Þ: 137. 


L 169 J 


for the ſalvage. 


It has been already ſaid, and from the preceding caſ i 
ſeems to be a neceſſary inference, that in order to entitle tie 
owner to abandon, there muſt, at ſome period or other of the 
voyage, have been a total loſs; for he cannot be allowed v 
turn a partial into a total loſs. There was, however, a 
modern caſe, in which this was the ſingle point to be de. 
termine. 


It was an action on a policy of inſurance upon the ſhip 
Friendſhip, from Myburgh to Lynn, ſubſcribed by the de- 


tendant for 100 J. at two guineas per cent. The defendant } 


pleaded a tender, and paid 48 J. into court. The cauſe wa 
tried at Guildhall, before Mr. Juſtice Buller, when a caſe wa 
reſerved for the opinion of the court, ſtating that the damage 
ſuſtained by the ſhip in the voyage inſured, did not exceed 480 
per cent. which ſum the defendant had paid into court, upon 
pleading in the action. That when the ſhip arrived at thc 


port of Lynn, ſhe was not worth repairing. The queſtion 


for the opinion of the court was, whether the plaintiffs had a 
right to abandon. 


This caſe came on to be argued when Lord Mansfield was 
abſent. | 


Ar. Juſtice II Tes. —* The queſtion 1s, whether, under thele 


circumſlances, the plaintiffs had a right to abandon ; or, in other 


words, whether they can turn a partial into a total loſs. The 
finding of the jury in this caſe determines the queſtion, becauſe 
it is expreſsly found that the damage did not exceed 48 /. ff 
cent. The cafe then ſtates, that the ſhip was not worth re- 
pairing, but no mention 1s made of what was her real worth; 


ſo that the remaining materials of the ſhip, if ſold, may make 


up the difference between 48 J. and 100 J. per cent, There has 
been no loſs either of the ſhip or of the voyage; but, being an 
ald ſhip, ſhe ſuffered ſo much, that ſhe was not worth repair- 
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ing. 1 cannot now determine that there was a total loſs, C H AP. 


1X. 


when the jury have already ſaid, that there was only a loſs of 
181, per cent, As to the caſe cited of Bond v. Hunter, this 
queſtion never occurred in it. The action was brought upon 
the homeward-bound policy z and it was ſufficient to ſay, that 
that policy never attached, for the ſhip had received her death's 


wound, in her outward-bound voyage. In the caſe of Milles Vice ſupra, p. 


v. Fletcher, a total end was put to the voyage.” In the other 
caſes, the queſtions aroſe upon loſſes which had happened du- 
ring the ſeveral voyages; here the voyage has been performed, 
and the ſhip is arrived ; and after the jury have found that the 
damage ſuſtained did not amount to more than 48 J. per cent. 
the court are precluded from ſaying it is a total loſs.“ 


Mr. Juſtice Ap. The facts found in this caſe preclude 
any queſtion, whether this can be conſtrued to be a total loſs. 
If the inſurers ſhould be held liable here, it would be making 
them inſure the goodneſs of the ſhip; and if the owners can 
recover as for a total loſs in this caſe, they might equally have 
recovered on account of the bad condition of the veſſel, though 
ſhe had not received much damage at ſea. It is not ſtated that 
the ſhip received her death's wound in the courſe of her voyage. 
When ſhe came into port it was found ſhe was not worth 
repairing ; but non conſtat if ſhe had not received any damage 


during the voyage, ſhe would have been worth repairing. And 


though the veſſe] was not in a ſound ſtate, yet ſhe had arrived 
in ſafety twenty-four hours; and the jury having exactly de- 
fned what degree of damage ſhe had ſuſtained, we cannot 
fay that the plaintiff ought to recover any more.” 


Mr. Juſtice Buller. Nothing can be better eſtabliſhed than 
that the owner of a ſhip can only abandon in caſe of a total 
los, The caſes which have been cited went upon that ground. 
In the caſe of Fenkins v. Mackenzie, though the ſhip was 
brought into port, yet the capture, as between the aſſurer and 
zJured, was a total loſs. But there is no inſtance where the 
tuner can abandon, unleſs at ſome period or other of the voyage 
there has been a total loſs. No ſuch event has happened here; 
for the jury have expreſsly found, that the loſs amounted 
only to 481, per cent. Even allowing total l:fs to be a tech- 
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C 1 P. 
coc counſel has ſtated it, is rather too broad. It has been ſaid, 


Vide ſupra, 


Furneaux v. 
Bradley. 
Faſt. 20 Geo. 
III. 
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Mc*<Maſters v. 
Shoolbred, Sit- 
tings at G. H. 
after Mich. 35 
Geo. III. Eſpi- 
naſſe's caſes at 
. 


ment for defendant. 


fore ſhe was ready to return, ſhe was removed into the be. 


thence by a field of ice, and damaged by running on the 


O F ABANDONMENT. 


nical expreſſion, yet the manner, in which the Plaintiff 


that the inſurance muſt be taken to be on the ſhip as well x 
on the voyage; but the true way of conſidering it is this: ; 
is an inſurance on the ſhip for the v5yage. If either the ſhip 
or the voyage be loſt, that is a total loſs; but here neither 
is loſt, The caſe of Hamilton v. Mendes is deciſive. Jude. 


In another caſe, an action was brought on a policy of in 
ſurance on the Prince F IM ales, in port or at fea, for fix 
months, from the 18th 7uly 1777. The ſhip in queſtion 
was in government ſervice, bound from Cort to Dueber, 
She arrived there, but the ſeaſon being too far advanced be. 


fon: but, on the 19th November, ſhe was driven from 


rocks. The condition of the ſhip could not be examined till 
Abril following, aſter the expiration of the policy. She was 
then, however, found to be bulged and much injured, but 
not thought irreparably ſo. In the progrels of the repair, dif. 
ficulties aroſe for want of materials; and the captain, alter 
conſulting the merchants and agents in the country, ſold her, 
An account was made up, charging the inſurers with the 
whole amount, and crediting them with the ſums for which 


the ſhip fold, as ſalvage. 


Lord Mansfield, at the trial, ſaid + The great point in the 
cauſe is, whether this is a total loſs by this accident. It ia 
new queſtion : upon which I ſhall reſerve a caſe for the opi- 
nion of the court.” After argument by counſel on both 
fides, his lordſhip ſaid, the juſtice of the caſe ſeemed to be, 


that the loſs in November ſhould be taken as an average, not 
@ tital one; and that the whole court were of opinion, that 


the ſhip ſhould be conſidered as damaged on the 19th of NM. 
vember, but not totally laſi. | 


Ins ſubſequent caſe before Lord Kenyon, at Nift Prins, | 
it was held in an action on a policy for fix months, where 
the ſhip had been captured and carried into Charleſtown, {old | 


by the captors, and purchaſed by the captain for account of 
| the 


* 
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the original owners, that this was only to be conſidered as C H. A P. 


z partial loſs, and that the owners could not abandon, Lord Cum 


Kenyon being of opinion that the captain was agent for the 
owners, recovering the veſſel upon their account, and pay- 
ing a kind of ſalvage, the amount of which would be the loſs 
ſuſtained, and which only conſtituted an average loſs. His 
Jordſhip, however, admitted, that when the ſhip had been cap- 
tured and carried into port in the enemy's poſſeſſion, the aſ- 
ſured at that period might have abandoned. But not having 
done ſo till the veſſel was recovered, they could now only 


go for an average lols. 


Theſe caſes, and the judgments upon them, have been cited 
at length, becauſe the principles of abandonment are ſo clearly 
and accurately defined, and are fo aptly illuſtrated by refer- 
ring them to the particular circumſtances ariſing in thoſe 


_ cauſes, that it would be abſurd to inſiſt more upon the ſub- 


jekt; as the reader muſt from them be able to collect every 
thing relative to abandonment. Nor let it be objeCted, that 
thoſe were almoſt all caſes of abandonment after a capture ; 
for many of the rules there laid down were general in their 
nature, comprehending caſes of wreck, and detention, muta- 
{is mutandis, as well as thoſe of capture. This will be beſt 
explained, by putting two poſſible caſes. 


Suppoſe a neutral ſhip is arreſted, and detained by a foreign 2 Burr. 696. 


prince by an embargo, the owner immediately, upon hearing 
of this accident, would have a right to abandon ; becauſe no 
man is bound to wait the event of an embargo. But if the 


fame ſhip, that brings the account of the embargo; ſhould alſo 


inform him, that the embargo was taken off, that the ſhip had 
only been detained two or three days, that very trifling or no 
damage had ariſen, then it is impoſſible to ſay that the mer- 
chant may abandon ; becauſe, as we have ſeen, it is a prin- 
ciple of good ſenſe, that a man cannot make his election, 


whether he will abandon or not, till he receive advice of the 2 Bur:. 12145 


loſs; and if by the ſame conveyance, it appear that the peril 
is over, and the thing inſured is in ſafety, he has loſt his 
election entirely ; becauſe he has, and can have no right to 
zbendon when his property 1s ſafe, 
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c H A P. The fame principle governs in the caſe of wreck ; for let p 
8 us ſuppoſe a trunk: of bullion, as in the caſe of Da Cifta v. 

4 Burr, 95 Firth, to be the property inſured; and that, the ſhip being Fd 
wrecked, this trunk of courſe goes to the bottom; the { 

} 


- owner would inſtantly be emitled to abandon to the under. 


writer, and to call upon him to contribute, as in caſe of a f 
total loſs. But if It ſhould ſo happen, that before the ac. q 
| tion was brought, or before the offer was made to abandon, y 
| the bullion ſhould be recovered, and reſtored to the owner, l 
| at the place of deſtination, upon paying a moderate ſalvage; a 


in that caſe, it would fall within the rule of Hamilton v. 
Mendes; and the aſſured would only be entitled to recover 
an indemnity, according to the nature of his caſe, at the tim; 


when the action was brought; conequently he would not be þ 
allowed to abandon. c 
8 7 But it has been ſettled alſo by a ſolemn deciſion of the : 
b Gro 3th - court of King's Bench, in what caſes a loſs ſhall be deemed l 
ES to be total, after an accident by perils of the ſea. A policy N 
was eſſected in London upon the ſhib Grace, her“ carg) i 
6 and freight, at and from Tortola to London, warranted to a 
40 « depart on or before the firſt of Auguſt 1781. The ſhip of 
« yalucd at 2, 470 J. the freight at 2,250/. and the cargo at th 
6 12,400 J. At a premium' of 25 guineas per cent. to le- h; 
“turn 10 per cent. if the W the 12/2. Indies with convoy pl 
« for England and arrives.” At the head of the ſubſcriptions to 
15 s the following declaration, vi x. on ſhip, freight, and goods, war- th 
1 anted free of pariicular average. This ſhip, with her cargo, c3 
was a Dutch prize taken by a privatcer of Tortolu, and was th 
there condemned ; during the whole of her ſtay at Tortla, vi 
{four or five months) ſhe was never unloaded. On the firſt an 
of Auguſt the whole fleet of merchantmen got under way, un- di 


der the convoy of the Cycl;ps, &c. but not being able to pet 
clear of the iſlands that day, they caſt anchor during the 


night, and the next day got clear of the iſlands. About 10 ca 
o'clock on the 2d of Avgy , ſeveral ſqualls of wind aroſe, uf 
which occaſioned the ſhip to ſtrain and make water fo faſt, bo 
that the crew were obliged to work both pumps; and, on 0 
the third, the captain made a ſignal of diſtreſs: in conſe- he 
quence of which, ſhe was obliged to return to Tarts ola, under We 
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poteftion of one of his majeſty's ſhips. The captain made 
his proteſt, and a ſurvey was had, by which the ſhip was 
geclared unable to proceed to ſea with her cargo, and that 
lhe could not be repaired in any of the Engliſb iſlands in the 
IV: Indies: and that many of the ſugars in the bilge and 
lower tier were waſhed out, and ſeveral of the caſks broke 
ind in bad order. The ſhip and the whole of the cargo 
were ſold accordingly at Tortola. The aſſured claim a total 
loſs of ſhip, cargo, and freight, which the jury thought right, 
and found accordingly. A motion was made for a New 
Trial, which upon full conſideration was refuſed, 


Lord Mansfield, after ſtating the evidence, and that his pre- 
judices at the trial were in favour of the underwriters, pro- 
ceeded thus : © but notwithſtanding this inclination of my opi- 
nion, upon full conſideration we think the jury have done 
right, If by a peril inſured the voyage is loſt, it is a total 
los; otherwiſe not. In this caſe the ſhip has an irreparable 
kurt within the policy ; this drives her back to Tortola, and 
there is no ſhip to be had there, which could take the whole 
cargo on board. There were only two ſhips at Tortola, and 
both could not take in the cargo. To ſhew how completely 
the voyage was loſt, and that no ſhip could be got, the aſſured 
have not been able to ſend that part of the goods, which they 
purchaſed, forward to London. It 1s admitted there was a 
total loſs on the freight, becauſe the ſhip could not perform 
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the voyage. The fame argument applies to the ſhip and 


cargo. It is a contract of indemnity; and the inſurance is 
that the ſhip ſhall come to London. Upon turning it in every 
view, we are of opinion that the voyage was totally loſt, 
and that is the ground of our determination.“ The rule was 


diſcharged. 


From what was faid in a former chapter, and from the 
caſes juſt recited, it will appear, that in wager policies, it was 
uſual to ſet up a total loſs between third perſons, for the pur- 
poſe of their wager, though in fact the ſhip was ſafe, and re- 
ſtored to the owner. But in ſome of theſe caſes, the loſs was 
held not to be total; and as in moſt of them general verdicts 
were given, and no report of the judge's direction is to be 

r 4 found, 
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C H A P. found, it is now impoſſible to determine upon what ground: 


IX. 


OF ABANDONMENT. 


: the deciſions turned. As as been truly ſaid, however, theſe 


* 


Fitzgerald v. 
Pole, 

5 Brown's Parl. 
Cates, 1 31. 


queſtions never can ariſe again, becauſe they originated from 


| wager policies, which are now prohibited by law. But » 


the cale of Pole v. Fitzgerald was one of thoſe, in which the 
majority of the judges, and the Houſe of Lords held, that 
though the ſhip might be deemed loſt, for a time; yet as ſhe 
was afterwards recovered, the event of a total loſs had not 
finally happened, according to the conſtruction of the wager; 
and as 1t has frequently occurred in the courſe of our en. 
quiries, it may be proper to give a ſhort account of it in this 
place. | | 


It was an action on a policy of inſurance on the ſhip Gad. 
fellow privateer, at and from Jamaica, to any ports and places 
where and whatſoever, at ſea or ſhore, a cruiſing from place to 
place, for and during the term and ſpace of four calendar 


months; the ſhip was valued at 1000 J. without further account, 


and free from average. The defendant in 1744, had ſubſcribed 
100 J. and the plaintiff declared for a total loſs of the voyage 
by a mutiny of the men. 


The cauſe came on to be tried at Gurildhall before the Lord 
Chief Juſtice Lee, when a ſpecial verdi& was found, ſtating, 
That the defendant had ſubſcribed the policy, ſtated in the 
declaration: that the Goodfellow was an Engliſh privateer, 
duly commiſſioned; was ſafe at Jamaica on the 14th of 
June 1744, and failed from thence the ſame day: that on 


the 1oth of Fuly 1744, ſhe took a French prize of the value 


of 4,200 l. ſterling : that afterwards the ſaid ſhip was failing 
on her cruiſe, for a port or place called the River of Dogs, to 
fetch water; and while ſhe was ſo ſailing towards the River 
of Degs, and within the four months mentioned in the po- 
licy, the crew mutinied againſt the captain and his officers; 
and by force carried the ſaid ſhip againſt the will of the cap- 
tuin and officers, who could not reſiſt, to Jamaica: and be- 
fore her arrival there, cauſeleſsly, againſt the conſent of the 
ſaid captain, ſeized the boat, fire-arms, and cutlaſles, carried 
off the ſame, and deſerted the privateer, by which the voy- 
ape and cruize were totally prevented and Joſt for the Wy 
mainder of the four months: that the ſhip arrived at Jamaicay 


7 : and 


OF ABANDONMENT. 


and was there in good ſafety at and after the end of the four 


months; but was prevented by the mutiny and deſertion, from 
farther purſuing her cruiſe : that the perſon inſured had inte- 
reſt in the ſhip to the amount of the ſum inſured. 


This caſe was argued in the King's Bench, and judgment 
was given for the plaintiff. Upon a writ of error, the Court 
of Exchequer Chamber unanimouſly reverſed that judgment. 
The Houſe of Lords afterwards confirmed the judgment of re- 
verſal, being of opinion, with the majority of the judges, that 
the inſurer, being, by the terms of the policy, free fiom all 
average, the plaintiff could not be entitled to recover, but in 
caſe of a total loſs; and the ſhip being found, by the ſpecial ver- 
dict, to be in good ſafety, at her proper port, at and aſter the 
end of the four months, for which the inſurance was made, there 


could be no loſs. The counſel for the plaintiff cited many 


caſes, in which the plaintiffs had judgment tor a total loſs, al- 
though theſhips remained in being ; moſt of which have already 
been referred to in the chapter upon capture. But thoſe caſes 
were abſolutely denied by the other ſide ; or, if admitted at all, 
it was inſiſted, that they made for the dzfendant. This cir- 
cumſtance, among many others, ſtated in the introduction of 
this work, ſerves to evince the great ſuperiority which the mo- 
dern practice of our courts, in matters of inſurance, has over 
the ancient. | 


In many of the maritime countries on the continent of Eu- 


re, the time, within which the abandonment muſt be made, is 


hxed by poſitive regulation. Thus in France, it is ordained, 


that all ceſſions or abandonments, as well as demands in virtue 


of the policy, ſhall be made as follows: In fix weeks, for loſſes 
happening on the coaſts of the country, where the inſurance 
was made : in three months, in other provinces of our king- 
dom : in four months, on the coaſt of Holland, Flanders, and 
England: in a year, in Spain, Italy, Portugal, Barbary, Muſ- 
%, Norway : and in two years, for the coaſt of America, the 

brafils, Guinea, and other diſtant countries. When theſe 
terms are elapſed, the demands of the aſſured ſhall not after- 
wards be admitted. In caſes of detention, the ſame ordinance 
provides, that the abandonment ſhall not be made before ſix 
| months, 
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Vide ante, c. 4. 
P- 73. 2 Burr. 
1209, 


See the Introduc- 
tion ſub fine. 


Ord. of Lew. 
14. tit. Inſuranee, 
art. 48. 
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c H A P. months, if it happen in Europe or Barbary. If in a mon 


IX. 


dTitchell v. Edie, 
Term Rep. 60S. 


Allwocd v. 
Henckell, Guild- 
hall Sittings in 
B. R. after Mi- 
ehaclmas, 1795. 


OF ABANDONMENT, 


diſtant country, in a year ; both to commence from the day of 
the notifying this detention to the inſurers. A ſimilar regula. 


tion to that laſt mentioned is to be found in the ordinances of 


Bilboa. 


In the law of England till lately we had no limitation of time, 
with reſpect to abandonment, at leaſt that I was able to find: 
and I believe that none ſuch exiſted. But from what has been 
ſaid in the preceding part of this chapter, it would appear, that 
the inſured has a right to call upon the underwriter for a total 
loſs, and of courſe to abandon, as ſoon as he hears of ſuch a ca. 
lamity having happened, his claim to an indemnity not being at 
all ſuſpended by the chance of a future recovery of part of the 
property loſt : becauſe, by the abandonment, that chance de- 
volves upon the underwriter; by which means the intention 
of the contratting _ is fully anſwered, and complete juſlice 


18 done. 


In a modern deciſion it has been held by the court of King's 
Bench, that as ſoon as the inſured receive accounts of ſuch a 


loſs as entitles them to abandon, they muſt, in the firſt inſtance, 


make their election whether they will abandon or not: and if 
they abandon, they muſt give the underwriters notice ina rea- 
ſonable time, otherwiſe they waive their right to abandon, and 
can never afterwards recover for a total loſs. This determi- 
nation was certainly equitable and juſt; for otherwiſe it was im- 


poſſible to ſay, at what time the reſponſibility of the underwriter 


was to end, they would be liable to be called upon to contribute 
at any indefinite period, and a great deal of uncertainty would 
be introduced into this ſyſtem of law. 

= 3 


In a ſtill more recent caſe, the doctrine laid down by the 
court in Mitchell v. Edie, as to the obligation upon the aſſured 
to make his election, whether he will abandon or not, was 


adopted and confirmed, 


Caſe on a policy of aſsurance on linen on board the Amphi- 
trite, at and from Londin to Famaica. 


The Amphitrite was taken by a French privateer within a few 


ſeagues of Jamaica. „Patt of the Property inſured Was 2 
dere 
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gered and taken out of the ſhip. The captain, boatſwain, and CO H A P. 
-11 but ſeven men, were taken out of her: a fortnight after Re 


the was captured, as the captors were makipg their way tq 
America ; the ſhip with the remainder of her cargo was re- 
ken by an Engliſh frigate, and taken under a prize maſter to 
Antigua The ſhip and cargg were both ſold under a decree 
of the Vice Admiralty Court of Antigua, by a prize agent, who 
received the proceeds, and was to pay them over to the con- 
cerned, upon payment of one eighth ſalvage purſuant to the 


laſt prize act. 
The capture and recapture were entered at Lleyd's, on the 


I «th of February 1795 ; but it was not known where the ſhip 
was carried till the 3oth of March, when a letter was received 


at Lad's, addreſſed to the owners and freighters and under- 


writers on ſhip Amphitrite and cargo, from the judge of the 
Vice Admiralty court of Antigua, informing them of the ar- 
rival and fale of ſhip and cargo under a decree of the court, 
and deſiring to have ſome agent appointed to remit the pro- 
ceeds to England. Powers of attorney were ſent out in April 
by the aſſured for this purpoſe ; and the proceeds were deſired 
to be remitted to the þanking-houſe of Smith, Payne, and Smith, 
one of which gentlemen was agent to the aſſured. The de- 
jendant was acquainted in April of the Joſs, but no abandon- 
ment was proved to have been made till Auguſt, near four 
months after Mr. Payne, who was the plaintiff's agent, had ſent 
out the power of attorney. On the part of the plaintiff, it 
was contended that, admitting there was no abandonment, in 
this caſe the property having been abſolutely ſold and converted 
into money, before the parties knew where the ſhip was taken 
to, the loſs was abſolutely total in its nature; and therefore 
there was no occaſion for an abandonment. | 


Lord Kenyon, though he did not give any decided opi- 
mon upon this point, inclined to think, “ that an abandonment 
was neceſſary ; and that the caſe was the ſame as if the pro- 
perty had remained in ſpecie at Antigua, and had not been ſold, 
That the allured is not bound to abandon in any caſe; and 
mipht, in caſe the ſales had been very advantageous, have 
taken the benefit of them in the ſame manner as they might 
ave retained this property, if it had remained in ſpecie. But 

| | : | the 
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OF ABANDONMENT. 


E 1 A P. the aſſured muſt make his election ſpeedily, whether he will abandy 


Da Coſta v. 

' Newnham, 
2 Term Rep. 
407. 


Ho WM 


or not, and put the underwriter into a ſituation to do all that i 
neceſſary for the preſervation of the property, whether ſold or un. 
fold. He cannot lie by and treat the loſs as an average ifs, ani 


" take meaſures for the recovery of it, without communicating that 


Fadi to the underwriters, and letting them know that the property i 
abandoned to them. 


Verdict for plaintiff, ſubject to an account as for an average 
loſs. | 


But if the inſured, hearing that his ſhip is much difabled and 
has put into port to repair, expreſs his deſire to the underwrit- 
ers to abandon, and be diſſuaded from it by them, and they or. 
der the repairs to be made; they are liable to the owner for 
all the ſubſequent damage occaſioned by that refuſal, thoughit 
ſhould amount to the whole ſum inſured. Becauſe the reaſon 
why notice of abandonment is deemed neceſſary, is to prevent 
ſurprize or fraud upon the underwriter : but in the caſe put, 
they have, by their own act, ſuperſeded the neceſſity of notice, 


WMWe have thus taken a view, in this and the eight preceding 
chapters, of the nature of that inſtrument by which the con- 
tract of inſurahce is effected; and of the different modes, by 
which it may be conſtrued: we have treated of the various 
Joſſes, to which the underwriter ſubjects himſelf by that con- 
tract; we have ſhewn, when the loſſes are to be conſidered a 
partial, when as total; and in what caſes, and under what cu- 
cumſtances, the inſured ſhall be allowed to abandon to the ur- 
derwriter. The courſe of our enquiry now naturally leads us 
to obſerve, in what inſtances the inſurer is diſcharged from an} 
reſponſibility ; either on account of the contract being void, from 
its commencement, by reaſon of ſome radical defect; or be- 
cauſe the inſured has failed to perform ſome of thoſe conditions, 
neceſſary to be fulfilled on his part, before he can call upon tl? 
inſurer for an indemnity. | 


CHAPTER Tus TENTH. 
Of Fraud in Policies. 


N treating of thoſe cauſes, which make policies void from 
the beginning, or in other words, which abſolutely annul the 
contract, it will be proper in the firſt place to conſider, how 
far it will be affected by any degree of fraud. In every con- 


tract between man and man, openneſs and ſincerity are indiſ- 


penſably neceſſary to give it its due operation; becauſe, fraud 
and cunning once introduced, ſuſpicion ſoon follows, and all 
confidence and good faith are at an end. No contract can be 


good, unleſs it be equal; that is, neither ſide muſt have an ad- 


vantage by any means, of which the other is not aware. This 
being admitted of contracts in general, it holds with double 
ſorce in thoſe of inſurance; becauſe the underwriter computes 
his riſk entirely from the account given by the perſon inſured, 
and therefore it is abſolutely neceſſary to the juſtice and validity 
of the contract, that this account be exact and complete. Ac- 
cordinoly the learned judges of our courts et law, feeling that 
the very eſſence of inſurance conſiſts in a rigid attention to 
the pureſt good faith, and the ſtricteſt integrity, have conſtantly 
held that it is vacated and annulled by any the leaſt ſhadow of 


fraud or undue concealment. 


After what has been faid, it will hardly be neceſſary to men- 
tion, that both parties, the inſurer and inſured, are equally 
bound to diſcloſe circumſtances that are within their know- 
ledze; and therefore if the inſurer, at the time he underwrites, 


can be proved to have known that the ſhip was ſafe arrived, 


the contract will be equally void, as if the inſured had con- 
cealed from him ſome accident, which had befallen the ſhip. 


In peruſing the numerous caſes and deciſions, which, I am 
lorry to ſay, are to be found in our books under this head, it 
occurred to me, that they were liable to a threefold diviſion : 
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Dougl. 247. 


Skinner 327. 


CH AP. 
S I ; underwriter; which the perſon inſured knows to be falſe: 


* 


OF FRAUD IN POLICIES. 


1ſt, The allegation of any circumſtances, as falls, to the 


2dly, The ſuppreſſion of any circumſtances, which the iffure 
knows to exiſt; and which, if known to the underwriter 
might prevent him from undertaking the riſk at all, or if he dig 
might entitle him to demand a larger premium: and, laſth, 
a miſrepreſentation. The laſt of theſe, a miſrepreſentatn, 
ſeems to fall under the firſt head, the allegatio falft; and foin 
ſome meaſure it does; becauſe wherever a perſon knowingly 
and wilfuliy miſrepreſents any thing, he aſſerts a falſehood. Bat 
it was thought neceſſary to make a diviſion for itſelf ; becauſe 
if a material fact be miſrepreſented, though by mille the con- 
tract is void, as much as if there had been actual fraud: fo 
the underwriter has computed his riſk upon information; whit, 
was falſe: Of each of theſe in ordef. 


Nothing can be ſs clear à proof of fraud, as the affertion of 
the truth of ſome circumſtance, which the perſon alerting i 
miſt know to be falſe. In our reporters; we do not meet with 
ſo many caſes urider this diviſion of the ſubject, as under the two 
following: and indeed, from the nature of the thing, it is im- 
poſſible we ſhould ; becauſe in ſuch a caſe, the only queſtion is; 
did the inſured aſſert this to be the truth. If he did, the en- 
quiry is at an end; becauſe we are now preſuming it to be the 
aſſertion of a circumſtance within his own knowledge. This 
being a mere queſtion of fact, is not a ſubject for a reporter. 


But in the other caſes, there is greater room for inveſtigation; | 


we may properly enquire, for inſtance, whether the inſured 
was bound to diſcloſe this fact; whether the mi ſrepreſentation 
was in a material part; and matiy other ſimilar queſtions o 


which we ſhall ſee the neceſſity hereafter. 


The few following caſes will evidently ſhew, that our idea 
was right, when we ſuppoſed, that under the head of the aie- 


 gatio falſi, the only enquiry would be, whether the perſon 
inſured, knowing the contrary, aſſerted a particular thing to 


be true. 


In a caſe before Lord Chief Juſtice lt, in the reign of 


William and Mary, that learned judge held, that if the goods 
were 


OF FRAUD IN POLICIES. 776 


were inſured as the goods of an Hamburgher, who was an ally, C ws P. 
and the goods were, in fact, the goods of a Frenchman, who | 
was an enemy; it was a fraud, and that the inſurance was not 


good. 


In another caſe, a letter being received, ſtating, that a ſhip Roberts v. Fon- 
failed from Famaica for London, on the 24th of November „ Gun 37 he! 
after which an.inſurance was made, and the agent told the 1 as = Ten, 
ſurer, that the ſhip ſailed the latter end of December; this was 
alſo held by Lord Chief Juſtice Lee to be a fraud, and the de- 

| fendant had a verdict. 
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Upon a ſpecial caſe reſerved for the opinion of the court, the 


= 
9 


following circumſtances appeared. 


i 
Sen 
IPs 3 


It was an action on the caſe, brought for the recovery of a Woulmer v. 
5 Muilman, z Bur. 
total loſs, on a policy of inſurance made on goods and merchan- 


of | 1479. 1 Black. 
0 dizes on board the ſhip Bona Fortuna, at and from North 427. 
0 Bergen to any ports or places whatſoever, until her ſafe ar- 
YN nral in Landon. It was underwritten thus: * Warranted 
f « neutral {hip and property.” The defendant underwrote the 
5 policy for 150 1. The defendant pleaded the general iſſue, and 
: pad into court the premium received by him for the ſaid inſu- 
5 trance. This cauſe came on to be tried at Guildhall before 
15 Lord Mansfield ; when it was admitted, that the plaintiff had 
I imereſt on board the ſhip to a large value, to the amount of 
. the ſum inſured. The ſhip, with the goods and merchandizes 
2 ſo loaden, and being on board her, after her departure from 
5 Nirth Bergen, and before her arrival in London, proceeding on 
\f her voyage, was, by the force of winds and ſtormy weather, 
wrecked, caſt away, and ſunk in the ſeas; and the ſaid goods 
and merchandizes were thereby wholly loſt. It was expreſsly 
Jea ſlated, * that the ſhip or veſſel, called the Bona Fortuna, and 
le- * the property on board, at and before the time ſhe was loſt, 
en © were not neutral property, as warranted by the ſaid policy.“ | 
to 
Lord Mansfield, and the reſt of the court, were of opinion, 5 
f that it was too clear a Cale to bear an argument. This wag 5% 
9 * contract; for there was a falſehood, in reſpect of the condi. Et 
5 tion of the 1 inſured: becauſe the plaintiff inſured neutral oj 
Property, and this was not neutral property. 1 1 
From "8 
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Fernandes v. De 
Coſta, Sittings 
after Hil. 4 G. 3. 


'OF' FRAUD IN POLICIES. 


From the preceding caſe, we may collect this priniipl 
that a falſe aſſertion in a policy will vitiate the contrad; 


even though the loſs happen in a mode not affected by 


that falſity. 
Another obſervation is ſuggeſted by the peruſal of the caſe of 


Moolmer and Muilman. It aroſe upon a warranty; and the 
learned judges declared, that the warranty being falſe, there 
was no contract. Now, as we ſhall ſee, when we come tothe 
chapter on warranties, the general rule with reſpect to them i; 
this, that the noncompliance with them does not vacate the 
contract from the beginning; but it amounts to much the ſane 
thing, namely, that the inſured, not having complied with 
thoſe conditions, which he had taken upon himſelf to perforn, 


cannot recover againſt the underwriter. 


But the following anſwer is ſubmitted, which, if allowed, 
will reconcile any ſeeming difference, that ariſes in the cal 
upon the ſubject. Wherever a man warrants a thing to be 
true, which, at the time he does ſo, he muſt unavoidably 


know to be falſe, it comes under the allegatio fulſi, and the 


contract is void, as in the caſe juſt reported. But if he war- 
rant or undertake that a certain thing ſhall be done, for in- 
ſtance, that the ſhip ſhall ſail with convoy, or on a particular 


day; theſe being circumſtances materially varying the riſk, 


the underwriter ſhall not be reſponſible for a loſs, if they are 
not complied with: but the contract is not void from the be- 


ginning, nor does the infured incur any moral guilt; becauſe 


they do not depend entirely for their performance upon the will 
of the perſon inſured, nor could they be within his knowledge, 
at the time he entered into the contract. 


A ſhort time after the caſe of Moolmer againſt Muilman had 
been decided, another very fimilar caſe came on at Guildhall 


before Lord Mansfield. 


It was an action on a policy of inſurance on goods laden on 
board ſuch a ſhip, warranted a Portugueze. The inſurance wa 
made during the French war, when the premium would have | 
been much higher on an Engliſb ſhip. The plaintiff gave par- 


tial evidence of her being a Portugueſe; and that he ** 
| obliged, 


OF FRAUD IN POLICIES. 
obliged, on account of perils of the ſea, to put into a 
French port, by which the cargo was ſpoiled. This was ad- 


mitted by the defendant, who contended that during her ſtay 


at the French port, ſhe was libelled, and condemned as not 
being Portugueze : and that although the goods were loſt by a 


different peril, yet in fact the ſhip was not Portugueze, (being 


inſured as ſuch), and that this vitiated the policy ab initio—and 
this was agreed to be law. In order to prove that ſhe was nor 
Partugueze, the defendant produced the ſentence of condem- 
nation, and the confirmation thereof in the courts of France . 
ind an anſwer of the preſent plaintiff in the court of Chancery 
here, by which it was admitted, that the ſhip was condemned 
as not being, or under pretence of not being, Portugueze. 


C HAP. 


—— 


Lord Mansfield. —e As the ſentence is always general (without 
expreſſing the reaſon of the condemnation) atteſted copies of the 


libel ought in ſtrictneſs to have been produced, to ſhew upon 
what ground the ſhip was libelled againſt. But as the plaintiff 
has by his anſwer in Chancery admitted that ſhe was con- 
demned, as not being Portugueze ; when added to the expreſ- 
ſon uſed in the ſentence of confirmation, that the ſhip was con- 
demned in the court of prizes, there is ſufficient evidence for us 


to proceed upon.” The defendant, the underwriter, had a 
dent. | 


The ſecond ſpecies of fraud, which aſſects inſurances, is the 


concealment of circumſtances, known only to one of the par- 


es entering into the contract. Upon this head, the principles 
ot law are perfectly clear, free from doubt or poſlibility of error. 
Concealment of circumſtances vitiates all contracts, upon the 
principles of natural law. Inſurance is a contract of ſpecu- 
ation. The facts, upon which the riſk is to be computed, lie, 
for the moſt part, within the knowledge of the inſured only. 
The underwriter muſt therefore rely upon him for all neceſſary 
formation; and muſt truſt to him, that he will conceal no- 
thing, ſo as to make him form a wrong eſtimate. If a miſtake 
happen, without any fraudulent intention, ſtill the contract is 
anulled, becauſe the riſk is not the ſame, which the under- 
*iiter intended. Good faith forbids either party, by conceal- 
ing what he privately knows, to draw the other into a bargain, 
%om bis ignarance of that fact, and his belief of the contrary. 

| 5 Theſe 


r Black. Rep. 
463. 


1 Black. Rep. 
594% 
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Da Coſta v. Scan- 
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Theſe principles have yu ny ſupported by a 225 
of deciſions. 


One having a doubtful account of his ſhip, that was at ſe, 
namely, that a ſhip, deſcribed like his, was taken, inſured her 
without giving any notice to the inſurers of what he had heard 
either as to the hazard, or the circumſtances, which might in- 
duce him to believe that his ſhip was in great danger, if rot 
actually loſt. The inſurers bring a bill for an injunction, and 
to be relieved againſt the inſurance as fraudulent. 


Lord Chancellor Macclesfield. —* The inſured has not dealt 
fairly with the inſurers in this caſe ; he ought to have diſcloſed 
to them what intelligence he had of the ſhip's being in danger, 
and which might induce him, at leaſt, to fear that it was lof, 
though he had no certain account of it. For if this circum. 
ſtance had been diſcovered, it is impoſſible to think, that the 
inſurers would have inſured the ſhip at ſo ſmall a premium 2 
they have done ; but either would not have inſured at all, or 
would have inſiſted on a larger premium, ſo that the concedl. 
ment of this intelligence is a fraud.” Whereupon the policy 
was decreed to be delivered up with coſts, but the premium to 
be paid back, and allowed out of the coſts. 


In another calc it appeared, that on the 25th of Auguſt 174% 
the defendant underwrote a policy from Carolina to Holland, 
It came out in evidence, that the agent for the plaintiff had on 

the 23d of Auguſt, (two days before the policy was effected), 

received a letter from Cowes, dated the 21ſt of Auguſt, where. 
in it is ſaid : „On the 12th of this month, I was in company 
« with the ſhip Davy the ſhip in queſtion) ; at twelve at night 
<« Joſt ſight of her all at once; the captain ſpoke to me the day 
ce before that he was leaky, and the next day we had a hard 
« oale.” The ſhip, however, continued her voyage till the 
19th of Augr/?, when ſhe was taken by the Spaniards ; and 
there was no pretence of any knowledge of the actual loſs at 
the time of the inſurance, but it was made in conſequence of 
a letter received that day from the plaintiff abroad, dated the 
27th June before. 
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OF FRAUD IN POLICIES. 


Lord Chief Juſtice Le declared, © that as theſe are contrafts 
upon chance, each party ought to know all the circumſtances. 
And he thought it not material, that the loſs was not ſuch an 
one as the letter imported ; for thoſe things are to be conſidered 
in the ſituation of them at the time of the contract, and not to 
be judged of by ſubſequent events. He therefore thought it a 
firong cale for the delendant.” The jury found accordingly. 


In an action on a policy of inſurance, the caſe was, that the 
ſhip was inſured a? and from Cenoa, liable to average; her load- 
ing conſiſting of pot-aih, verdigreaſe, cotton, and other 


periſhable commodities. This loading was put on board at 


Legharn the toth of Auguſt, and the veſſel had lain at Genoa 
above five months, being originally bound for Dublin; but 
loſing her convoy, ſhe put into Gensa the 13th of Auguſt, and 


lay there till the 5th of January, when ſhe ſailed. And the 


inſurance was made the 20th of January; at which time 
theſe circumſtances were known to the aſſured, but not com- 
municated to the underwriter. A few days after ſhe put to ſea, 
ſhe was ſhattered by a ſtorm, and the cargo conſiderably dama- 
ged. The jury found a verdict for the plaintiff; and a new 
trial was moved for on this ground, that the policy was bad ab 
11:11, for want of a due diſcloſure of the circumſtances. 


Lord Mansfield. —*« The queſtion is, whether here was a ſuf- 
icient diſcloſure; that is, whether the fact concealed was ma- 
terial to the riſk run. This is a matter of fact; and if material, 
tie conſequence is matter of law, that the policy is bad. Now 
who can ſay, that no riſk was run, during the five months ſtay 
at Genoa, or no damage happened in that period? The policy 
15 founded on miſrepreſentation: the ſhip is inſured © at and 
« from Genoa to Dublin; the adventure to begin from the load- 
ing, to equip for this voyage.” This plainly implies, that 
Cena was the port of loading : and at the trial, all the witneſſes 
ſaid, that by uſage, it was material to acquaint the under- 
writer, whether the inſurance was to be at the commencement 
or in the middle of a voyage. 


Mr. Juſtice J//1Inst.—* The fact diſcloſed by this policy is 
not true, that Genoa is the loading port; for ſo it muſt be un- 
derſtood. In ſuch caſes I will not ſpeculate upon the materi- 
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ality, or immateriality of the fact. Not but that I think, 
the length of the ſtay at Genoa is very material, | in Cale ol 
ſucli periſhable commodities.“ 


Mr. Juſtice Yates. —* The concealment of material circum— 
ſtances vitiates all contracts, upon the principles of natural 
Jaw. A man, it kept ignorant of any material ingredient, 
may fafely ſay, it is not his contract. And I think this {a4 
material, tor the reaſons before given.“ A new trial was ac. 


cordingly granted. 


The dottrine, ſo accurately laid down in the preceding 
caſes, has ſince been the principle, on which ſeveral verdids 
have been given, in cauſes of this nature; a few of which i 


will be proper to mention. 


An action was brought on a policy of aſſurance on goods 
on board the Matty and Betty, at and from the coaſt of Afriu 
to her laſt diſcharging port in the Britiſh Maſt Indies. The 
objection made to paying the loſs was, that there had been 
a material concealment, or miſrepreſentation of the true ſtate 
or ſituation of the ſhip and voyage at the time of underwrit- 
ing the policy. The ſhip had been ſent out to trade on tle 
coaſt of Africa, with directions to proceed from thence to the 
Britiſh Weſt Indies, and to ſtop at Barbadoes, if ſhe could 
get a ſale; if not, to proceed to Moentage-Bay. On the 24 
of Octsber ſhe failed from &,. Thomas's on the coaſt of Africa, 
with a cargo of ſlaves, and was taken on the 6th of Decen- 
ber following by an American privateer. A letter was re— 
ceived by a houſe at Ltverpool on the 21ſt of February, men- 
tioning, that the ſhip was well, and had ſailed from St. Tho- 
mas's on the 2d of Oelaber. This information was communi- 


cated next day to the plaintiffs, who in conſequence of it, 


wrote the ſame evening to two diſſerent brokers, to get a 
new inſurance on tlie *ſhip, there having been one before, and 
another on the cargo, which laſt was the ſubject of the pre- 
ſent ation. In the inſtructions to the brokers, the plaintiſſs 
lay nothing of the ſhip from the time of her firſt failing ; 
but to one of the brokers, they wrote thus; “we ſhould be 


ce glad, if you would get us 6007. more on the ſhip, #5 ſhe | 


« is rather long; and we think 1 it not prudent to run ſo large 


« a riſk at ſo critical a time. We expect to hear ſoon 
« gf 
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« of her.” It had afterwards occurred, that the policy 
might be affected, if intimation was not given of the letter, 
which had been received. The broker, therefore, by direc- 
tion of the plaintiffs, added to the in{truttions : © the above 
« ſhip was on the coaſt the 2d of October; but ſaid nothing 
of her having ſailed from St. Thomas. The policy was dated 
the 21ſt of March. 


Lord Mansfield.—* The inſured is bound to repreſent to the 
underwriter all the material circumſtances of the ſhip and voy- 
age. If he do not, though by accident only, or neglect, the 
underwriters are not liable: d fortiorr, if he ſuppreſs or miſ- 
repreſent from fraud. The queſtion is, whether this be one 
of thoſe caſes, which is affected by miſrepreſentation or con- 
cealment ? If the plaintiffs concealed any material part of the 
information they received, it is a fraud; and the inſurers are 
not liable.“ The jury found for the defendant agreeably to his 
lordlhip's direction. 


In another caſe, the policy was on the brig Richard at and 
from Plymouth to Briſtal. Several letters paſſed between the 
plaintiff and the broker, who effected the policy, as to the 
premium at which the inſurance could be made: at laſt, it 
was underwritten at four guineas per cent. The broker's in- 


ſtructions ſtated the ſhip ready to ſuil on the 24th of December. 


The broker repreſented to the underwriter, that the ſhip was 


in port, when in fact ſhe had ſailed the 23d of December. 


Lord Mansfield ſaid, © that this was a material concealment 
and miſrepreſentation.** The jury, however, heſitated : his 
lordſhip then laid down the following as general principles.— 
In all inſurances, it is eſſential to the contract, that the aſſured 
ſhould repreſent the true ſtate of the ſhip to the beſt of his 
knowledge. On that information the underwriters engage. 
li he late that as a fact, which he does not know to be true, 
but only believes it, it is the ſame as a warranty. He is 
bound to tell the underwriters truth. In the preſent in- 
lurance, the only material point is this: had the ſhip ſailed, or 
was ſhe in port?” Upon this, the jury tound for the defendant. 


But although the rule is laid down thus generally, that one 
of the contracting parties is bound to conceal nothing from the 
$3 other ; 
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other; yet it is by no means ſo general, as not to admit of an 


exception. Aliud eff celare, aliud tacere. There are many 
matters, as to which the inſured may be innocently ſilent. 16, 


As to what the inſurer knows, however he came by that know- 


ledge. 2d, As to what he ought to know. 3d, As to what 
leſſens the riſk. An underwriter is bound to know political 
perils, as to the ſtate of war or peace. If he inſure a prira. 
teer, he needs not be told her deſtination. And, as men 


reaſon differently from the ſame facts, he needs not be told 


another's concluſions from known facts. 


Theſe ideas were fully entered into, explained, and illul. 
trated in the argument of Lord Mansfield, in delivering the 
opinion of the court in Carter v. Boehm. 


This was an inſurance cauſe upon a policy, intereſt or no 
intereſt, without benefit of falvage. The inlurance was made 
by the plaintiff, for the benefit of his brother, governor Geng 
Carter. The jury found a verdict for the plaintiff; upon 
which a new trial was moved for, on the ground, that circum- 
ſtances had not been ſufficiently diſcloſed. Lord Mansfield re- 
ported the evidence given at the trial; by which it appeared, 
that it was a policy of infurance for one year, namely, from 


the 16th of Oclober 1759, to the I6th Ocleber 1760, for the 


benefit of the governor of Fort Marlborough, George Carter, 
againſt the loſs of Fort Marlborough, in the iſland of Sumatra 
in the Eaſi Indies, by its being taken by a foreign enemy. 
The event happened: the fort was taken, by Count D' E/argie, 
within the year. The firſt witneſs was Cawthorne, the broker, 
who produced the memorandum given by the governor's bro- 
ther (the plaintiff) to him; and the uſe made of theſe inſtruc. 
tions was to ſhew, that the inſurance was made for the benefit 
of governor Carter, and to inſure him egainſt the taking of 
ihe fort by a foreign enemy. Both parties had been long in 
Chaneery ; and, the depoſitions, there made on both ſides, 
were read as Evidence upon this trial. It was objeQed on 
behalf of the defendant, to be a fraud, by concealment of 
circumſtances, which ought to have been diſcloſed ; and par- 
ticularly the weakneſs of the fort, and the probability of 1ts 
being attacked by the French ; winch concealment was offered 
to he proved by two letters. The firſt was a letter from tbe 


govern 
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Eaft India Company. 


The evidence 1n reply to this objection, conſiſted of three 
depoſitions in Chancery; ſetting forth, that the governor had 
20,000 J. in effects; and had only inſured 10,0007. : and that 
he was guilty of no fault in defending the fort. The firſt of 
theſe depoſitions, was captain Tryon's, which proved, that this 
was not a fort proper, or deſigned, to reſiſt European enemies; 
but only calculated for defence againſt the natives of the iſland 
of Sumatra : that the governor's office is not military, but only 
mercantile: and that Fort Marlborough is only a ſubordinate 
factory to Fort Fi. George, There was no evidence to the 
contrary 3 and a ſpecial jury found a verdi& for the plaintiff, 


After argument at the bar, upon the motion for a new trial, 
and time taken by the court to deliberate, their unanimous 
opinion was delivered by 


Lord Mansfield. — This is a motion fora new trial. In ſup- 
port of it, the counſel for the defendant contend, that ſome 
circumſtances in the knowledge of governor Carter, not having 
been mentioned at the time the policy was underwritten, amount 
to a concealment, which ought, in law, to avoid the policy. 
The counſel for the plaintiff infiſt, that the not mentioning 
theſe particulars does not amount toa concealment, which ought, 
in law, to avoid the policy; either as a fraud, or as varying the 


contract. 11, It may be proper to ſay ſomething, in general 


of concealments which avoid a policy. 2dly, To ſtate parti- 
cularly the caſe now under conſideration. 3dly, To examine, 
whether the verdict, which finds this policy good, although 
the particulars objected were not mentioned, is well founded. 


« Firſt, Inſurance is a contract upon ſpeculation. The ſpecial 
facts, upon which the riſk is to be computed, lie moſt com- 
monly in the knowledge of the inſured only. The under- 
writer truſts to his ſtatement, and proceeds upon confidence, 
that he does not keep back any circumſtances within his know- 
lelge, to miſlead the underwriter into a belief that the cir- 
cumſtance does not exiſt, and to induce him to eſtimate the riſk, 
as if it did not exiſt. The keeping back ſuch circumſtance is 
a fraud; and therefore the policy is void. Although the ſup- 

8 4 preſſion 


orernor to his brother Roger Carter, his truſtee, and the plain- C H A 4 
tiff in this cauſe: the ſecond was from the . to the do 
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preſſion ſhould happen through miſtake, without any fraudulent 
intention; yet ſtill the underwriter is deceived, and the po- 
licy is void: becauſe the riſk run is really different from the 
riſk underſtood, and intended to be run at the time of the 
agreement. The policy would equally be void againſt the 
underwriter, if he concealed any thing; as if he inſured a ſhip 
on her voyage, which he privately knew to be arrived : and 
an action would lie to recover the premium. The governing 
principle is applicable to all contracts and dealings. Good 
faith forbids either party, by concealing what he privately knows, 
to draw the other into a bargain, from his ignorance of that 
fact, and his believing the contrary. But either party may be 
innocently ſilent as to grounds open to both, to exerciſe their 
judgments upon. Aliud eff celare ; aliud tacere : neque enim id 
eſi celare quicquid reticeas ; ſed cum quod tu ſcias, id ignirare 
emolumenti tui cauſa, velis eos, quarum interſit ia ſcire. This de. 
finition of concealment, reſtrained to the efficient motives, and 
preciſe ſubjeft of any contract, will generally hold to make it 
void, in favour of the party miſled by his ignorance of the 
thing concealed. There are many matters, as to which the 
inſured may be innocently ſilent ; he needs not mention what 
the underwriter knows, /cientia utringue par pares contrabentis 
facit. An underwriter cannot inſiſt that the policy is void, be- 


cauſe the inſured did not tell him what he actually knew, what 


way ſoever he came to the knowledge. The inſured needs not 
mention what the underwriter ought to know ; what he takes 
upon himſelf the knowledge of; or what he waives being in- 
formed oft, The underwriter needs not be told what leſſens 
the riſk agreed, and underſtood to be run by the expreſs terms 
of the policy. He needs not be told general topics of ſpecula- 
tion: as for inſtance, the underwriter is bound to know every 
cauſe, which may occaſion natural perils; as the difficulty of the 
voyage; the kind of ſeaſons ; the probability of lightning, hur- 
ricanes, and earthquakes. He is bound to know every caule, 
which may occaſion political perils ; from the rupture of ſtates; 
from war, and the various operations of war. He is boundto 
know the probability of ſafety, from the continuance and return 
of peace; from the imbecility of the enemy, through the 
weakneſs of their councils, or their want of ſtrength. If an 


underwriter in{ue private ſhips of war, by lea, and on ſhore 
from 
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Ford ports to ports, and from places to places, any where, he c H A P. 
needs not be told the fecret enterpriſes, upon which they are X. , 


Jeſtined : becauſe he knows ſome expedition mult be in view: 
and from the nature of his contract, he waives the information, 
without being told. If he inſure for three years he needs not 
he told any circumſtance to ſhew it may be over in two: or- 
if he inſure a voyage with liberty of deviation, he needs not 
he told what tends to ſhew there will be no deviation. Men 
argue differently, from natural phenomena, and political ap- 
pearances : they have different capacities, different degrees of 
knowledge, and different intelligence. But the means of infor- 
mation and judging, are open to both: each profeſſes to act from 
his own {kill and ſagacity ; and therefore, neither needs to com- 
nunicate to the other. The reaſon of the rule, which obliges the 
parties to diſcloſe, is to prevent fraud, and encourage good faith, 
it is adapted to ſuch facts as vary the nature of the contract, 
which one privately knows, and the other is ignorant of, and 
has no reaſon to ſuſpect. The queſtion, therefore, muſt always 
be, (Whether there was, under all the circumſtances, at the 
time the policy was underwritten, a fair ſtatement, or a con- 
cealment : fraudulent, if defigned ; or, though not deſigned, 
varying materially the object of the policy, and changing the 
nk underſtood to be run.“ | 


2dly. * This brings me in the ſecond place, to ſtate the caſe now 
under conſideration. The policy is againſt the loſs of Fort Marl. 
:r:ugh, from being deſtroyed by, taken by, or ſurrendered unto 
any £uropean enemy, between the 16th of Ofober 1759, and 
the 16th of October 1760. The underwriter knew at the time, 
hat the policy was to indemnify, to that amount, George Carter 
the governor of Fart Marlborough, in caſe the event inſured a- 
gainſt ſhould happen. The governor's inſtructions for the inſu- 
ance bearing date at Fort Marlborough, the 22d of September 
1759, were laid before the underwriter. Two actions upon 
this policy were tried before me in the year 1762. The defend- 
ants then knew of a letter written to the Za/t India Company, 
which the Company offered to put into my hands; but would 


not deliver it to the parties, becauſe it contained ſome matters, vide ante, 
which they did not think proper to be made publick. An ob- P. 12. 


{tion that occurred to me at the trial, whether a policy againſt 
| the 
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C H A p. the loſs of Fart Marlborough, for the benefit of the governor, 
e BE was good; upon the principle,wiich does not allow a ſailor t 


goods, which he has on board, or his ſhare in the ſhip, if he bez 


point was mentioned at the laſt trial, it was not inſiſted upon; 
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inſure his wages. But conſidering that this place, though called 
a fort, was really but a factory or ſettlement for trade; and tia 
he, though called a governor, was really but a merchant : conf. 
dering too, that the law allows a captain of a ſhip to inſun 


part owner; and the captain of a privateer, if he be a part oun. 
et, to inſure his ſhare ; conſidering alſo, that the objeclion cou 
not, upon any ground of juſtice, be made by the- underwriter 
who knew him to be governor, at the time he took the premium, 
and as with regard to principles of public convenience, the cafe 
ſo ſeldom happens (I never ſaw one before), any danger from 
the example is little to be apprehended : I did not think myſelf 
warranted, upon that point, to nonſuit the plaintiff ; eſpecially 
as the objection did not come from the bar. Though thi 


nor has it been ſerioutly argued, upon this motion, as ſufficient 
alone to vacate the policy : and if it had, we are all of opinion, 
that we are not warranted to ſay, that it is void, upon this ac- 
count. Upon the plaintiff's obtaining the two former verditts, 
the underwriters went into a court of Equity ; where they hare 
had an opportunity to fift every thing to the bottom, to get 
every diſcovery from the governor and his brother, and to ex- 
amine any witneſſes that were upon the ſpot. At laſt, after the 
fulleſt inveſtigation of every kind, the preſent action came en 
to be tried at the ſittings after Jaſt term. The plaintiff proved 
without contradiction, that the place called Bencaslen or Firt } 
Marlborough, is a factory or ſettlement, but no military fort 
or fortreſs; that it was not eſtabliſned for a place of arms c 
defence againſt the attacks of an Euripean enemy; but merely 
for the purpoſe of trade, and of defence againſt the natives: 
that the fort was only intended and built to keep off the count 
blacks : that the only ſecurity againſt European ſhips of wer 
conſiſted in the difficulty of the entrance and navigation of the 
river, for want of proper pilots : that the general ſtate and 
condition of the ſaid fort, and of the ſtrength thereof, were in 
general well known, by moſt perſons convert or acquaint- 
ed with Indian aflairs, or the ſtate of the Company's fabtories 
or ſettlements ; and could not keep ſecret or concealed from 


5 Frions, who ſhould endeav Our, by proper enquiry, t0 inform 
then {tives 


* 


„ \ 


as, 
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hemſelves : that there were no apprehenſions or intelligence of C H AP. 
any attack by the French, until they attacked Nattal in Febru- Fn _—_ 
] ary 1760: that on the 8th of February 1760, there was no 
ſulpicion of any deſign · by the French : that the governor at that 
| time bought of the witneſs goods to the value of 4,0001. and had 
oods to the value of above 20, oo0 J. and then dealt for 50,0007, 
and upwards :* that on the 1ſt of April 1760, the fort was at- 
| tacked by a French man of war of 64 guns, and a frigate of 20 
guns, under the Comte D' E/aigne, brought in by Dutch pilots, 
was unavoidably taken, and afterwards delivered to the Dutch, 
the priſoners being ſent to Batavia. On the part of the de- 
{endant, after all the opportunities of enquiry, no evidence was 
| offered, that the French ever had any deſign upon Fort 1arlbe.. 
| raugh) before the end of March 1760; or that there was the 
leaſt intelligence or alarm, that they might make the attempt 
till the taking of Natral, in the year 1760. They did not of- 
fer to diſprove the evidence, that the governor had acted, as in 
full ſecurity, long after the month of September I759; and 
had turned his money into goods, fo late as the 8th of Febru- 
a 170. There was no attempt to ſhew that he had not loſt 
by the capture very conſiderably beyond the value of his inſu- 
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rance. But the defendant relied upon a letter, written to the 
Ef! India Company, bearing date the 16th of September 1759, 
which was ſent to England by the Pit, captain Wilſon, who 
arived in May 1760, together with the inſtructions for inſur- 
ing: and alſo a letter bearing date the 22d of September 1759, 
ſent to the plaintiff by the ſame conveyance, and at the ſame 
time (which letters his lordſhip repeated). They relied too 
upon the croſs examination of the broker who negotiated the 


q policy, that in his opinion, theſe letters ought to have been 
ely produced, or the contents diſcloſed ; and, that if they had, the 
5: policy would not have been underwritten. The defendant's 


counſel contended at the trial, as they have done upon this mo- 
tion, that the policy was void: 1ft, Becauſe the ſtate and 
condition of the fort, mentioned in the governor's letter to the 
and Eft India Company was not diſcloſed. | 2dly, Becauſe he did 


in not diſcloſe, that the F rench, not being in a condition to relieve 
my tzeir friends upon the coaſt, were more likely to make an at- 
ries ack upon this ſettlement, rather than remain idle: 3dly, That 
Wy i had not diſcloſed his having received à letter of the 4th of 


February 
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C H A P. February 1759; from which it ſeemed, that the French had: 


— — 


deſign to take this ſettlement, by ſurprize, the year before 
They alſo contended, that the opinion of the broker was alma 
deciſive : the whole was laid before the jury, who found fy 
the plaintiff, | 


« Thirdly, It remains to conſider theſe objeRions ; and ty 
examine whether this verdict is well founded. To this pur- 
Poſe, it is neceſſary to conſider the nature of the contra, x 
the time it was made. The policy was ſigned in May 176v, 


The contingency was, whether Fort Marlborough was or 


would be taken, by an European enemy, between Ofther 
1759 and Oftober 1760. The computation of the riſk de. 
pended upon the chance, whether any European power woll 
attack the place by ſea. If they did, it was incapable of re. 
ſiſtance. The underwriter at London, in May 1760, could 
judge much better of the probability of the contingency, than 
governor Carter could at Fort Marlborough in September 1759, 
He knew the fucceſs of the operations of the war in Europe: he 
knew what naval force the Engliſh and French had ſent to the 
Eaſi Indies. He knew, from a compariſon of that force, whe- 
ther the ſca was open to any fuch attempt by the French, He 
knew, or might know, every thing which was known at Fit 
Alarlborough in September 1759, of the general ſtate of aſſain 
in the Faſt Indies, or the particular condition of Fort Man. 
borough, by the ſhip which brought the orders for the inſu- 


rance. He knew that ſhip muſt have brought many letters to 


the Eaſt India Company: and, particularly from the gover 


nor. He knew what probability there was of the Dutch com- 
mitting, or having committed hoſtilities. Under theſe circum- 
ſtances, and with this knowledge, he inſures againſt the general 
contingency of the place being attacked by an European power: 
If there had been any deſign on foot, or enterprize begun, in 
September 1759, to the knowledge of the governor, it wou 

have varied the riſk underſtood by the under writer; on account 
of his not being told of a particular deſign or attack hen ſub. 


/iſling ; and he eſtimated the riſk upon the foot of an uncer 


tain operation, which might or might not be attempted, 
But the governor had no notice of any deſign ſubſiſting in Sp. 
tem ber 1750. There was no ſuch deſign in fact: the ane 
was made without premedit ation, from the ſudden opportunity 
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of a favourable occaſion, by the connivance and aſſiſtance of C H A P. 


the Dutch, which tempted Comte D' Eflaigne to break his 


parole. Theſe being the circumſtances, under which the con- 


tract was entered into, we ſhall be better able to judge of the 


objections upon the foot of concealments. The firſt conceal- 


| ment is, that he did not diſcloſe the condition of the place. 


The underwriter knew the inſurance was for the governor. 
He knew the governor muſt be acquainted with the ſtate of the 
lace, He knew the governor could not diſcloſe it, conſiſtently 
with his duty. He knew the governor, by infuring, appre- 
hended, at leaſt, the poſſibility of an attack. With this 
knowledge, without aſking a queſtion, he underwrote. By fo 
doing, he took the knowledge of the ſtate of the place upon 
himſelf. It was a matter, as to which he might be informed 
various ways: it was not a matter, within the private know- 


ledge of the governor only. But not to rely upon that, the 
utmoſt which can be contended is, that the underwriter truſted 


o the fort being in the condition in which it ought to be: in 
like manner, as it is taken for granted, that a ſhip inſured is ſea 
worthy, What is that condition? All the witneſſes agree, that 
it was only to reſiſt the natives, and not an European force. 
The policy inſures againſt a total loſs, taking for granted, that 
ii the place was attacked, it would be loſt. The contingency, 
therefore, which the underwriter has inſured againlt is, whe- 
ther the place would be attacked by an European force; and 
not whether it would be able to reſiſt ſuch an attack, if the 
llups could get up the river. It was particularly left to th: 
Jury to conſider whether this was the contingency 1n the con- 
templation of the parties: they have found that it was. And 
ve are all of opinion, that in this reſpe&, their concluſion is 
wreeable to the evidence. The ſtate and condition of the 


Place were material in this view only, in caſe of a land attack 
by the natives, | 


* The ſecond concealment is, his not having diſcloſed, that, 
from the French not being able to relieve their friends upon 
the coaſt, they might make them a viſit. This is no part of 
the fact of the caſe : it is mere ſpeculation of' the governor, 
fom the general ſtate of the war. The conjeflure was dic- 
lated to him from his fears. It is a bold attempt for the con- 


Rered to attack the conqueror in his own dominions. The 
Ptac- 
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C 1 P. practicability of it, in this caſe, depended upon the Engl 
LS naval forces in thoſe ſeas, of which the underwriter cou 


at Fort Marlborough, in September 1759. The third conced. 


to read the account Winch wrote to the Eaſi India Company, 


that they will cruiſe this year, at the ſame time, in the ſame 


trial, nor upon this motion; which might with as much rea- 


more. It appears by the governor's letter to the plaintiff that 


Fg 
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better judge at London in May 1760, than the governor coul 


ment is, that he did not diſcloſe the letter from Mr Vn 
of the 4th of February 1759, mentioning the deſign of the 
French the year before. What that letter was; how he me. 
tioned the deſign ; or upon what authority he mentioned it 
or by whom the deſign was ſuppoſed to be imagined, do 
not appear. The defendant has had every opportunity of (if. 
covery ; and nothing has come out upon it, as to this lette, 
which he thinks makes for his purpoſe. The plaintiff offerel 


which was objefted to; and therefore, it was not read. The 
nature of that intelligence therefore, is very doubtful. Bu 
taking 1t in the ſtrongeſt light, it is a report of a defign to 
ſurprize the year before ; but then dropt. This is a topic dk 
mere general ſpeculation, which made no part of the fact dd 
the caſe upon which the inſurance was to be made. It ws 
ſaid, if a man inſured a ſhip, knowing that two privateers wer 
lying in her way, without mentioning that circumſtance, it 
would be a fraud. I agree it. But if he knew that two pri 
vateers had been there the year before, it would be no fraud, 
not to mention that circumſtance : becauſe it does not follow 


place ; or that they are in a condition to do it. If tne circum- 
ſtance of this deſign laid afide had been mentioned, it would 
have tended rather to leſſen the rifk, than encreaſe it : for tis 
deſign of a ſurprize, which has tranfpired, and been laid aſide, 
is leſs likely to be taken up again; eſpecially by a vanquiſhed 
enemy. The jury conſidered the nature of the governors 
filence as to theſe particulars ; they thought it innocent, and 
that the omiſſion to mention them, did not vary the contraQ, 
And we are all of opinion, that, in this reſpect, they judged 
extremely right. There is a ſilence, not objected to at the 


fon, have been objeRed to, as the two laſt omiſſions; rather 


he was principally apprehenſive of a Dutch war. He certain) 
had, what he thought, good grounds for this apprehenſion. 
Comte D' Eftaigne being piloted by the Dutch, delivering ” 


* 
6 5 wo 
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ſort to the Dutch, and ſending the priſoners to Batavia, wa CH AT 


-onfirmation of thoſe grounds. Probably, the loſs of the place X. 


was owing to the Dutch. The French could not have got up 
the river without Dutch pilots: and it is plain, the whole was 
concerted with them. And yet, at the time of underwriting 
the policy, there was no intimation about the Dutch. The 
reaſon why the counſel have not objected to his not diſcloſing 
the grounds of this apprehenſion is, becauſe it muſt have ariſen 
from political ſpeculation, and general intelligence: therefore, 
| they agree, it is not neceſſary to communicate ſuch things to 
an underwriter, 


« Laſtly, Great ſtreſs was laid upon the opinion of the broker. 
But we all think, the jury ought not to pay the leaſt regard to 
| it: it is mere opinion; which is not evidence: it is opinion 
| after an event: it is opinion without the leaſt foundation from 
any previous precedent or uſage: it is an opinion, which, if 
rightly formed, could only be drawn from the ſame premiſſes, 
from which the court and jury were to determine the cauſe : 
and therefore, it is improper and irrelevant in the mouth of a 
witne's, There is no imputation upon the governor, as to any 
intention of fraud. By the ſame conveyance, which brought 
his orders to inſure, he wrote to the company every thing, 
wich he knew or ſuſpected: he deſired nothing to be kept a 
| keret, which he wrote either to them or his brother. His ſub- 
(e1uent conduct, down to the 8th of February 1760, ſhewed 
| that he thought the danger very improbable. The reaſon of 
le rule againſt concealments is, to prevent fraud and encourage 
200d faith. If the defendant's objections were to prevail, in 


the preſent inſtance, the rule would be turned into an inftru- 


ment of fraud, The underwriter here, knowing the governor 
to be acquainted with the ſtate of the place; knowing that he 
pretended danger, and muſt have ſome ground for his appre- 
henſion ; being told nothing of either, ſigned this policy, with- 
wut aſcing a queſtion. If the objeftion, © that he was not 
told,” is ſufficient to vacate it, he took the premium, know- 
ng the policy to be void, in order to gain if the alternative 
turned out one way; and to make no ſatisfaction, if it turned 
vut the other: he drew the governor into a falſe confidence, 
hat if the worſt ſhould happen, he had provided againſt totay 
wh, knowing, at the ſame time, that the inde:unity, to 
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CHAP. 
a 4 


OF FRAUD 1N POLICIES, 


whith the governor wakes was EY There was not a word | 
ſaid to him of the affairs of India, or the ſtate of the war there, 
or the condition of Fort Marlborough. If he thought tha 
omiſſion an objection, at the time, he ought not to have ſigned 
the policy, with a ſecret reſerve in his own mind to make i 
void: if he diſpenſed with the information, and did not think 


this ſilence an objection then; he cannot take it up now, after 


the event. What has been often ſaid of the ſtatute of fraud 
may, with more propriety, be applied to every rule of lay, 


drawn from principles of natural equity, to prevent fraud: 


<« that it ſhould never be ſo turned, conſtrued, or uſed, as 0 
« protect, or be a means of fraud.” Alter the fulleſt delibe. 
ration, we are all clear that the verdict is well founded; and 
that there ought not to be a new trial: conſequently, that the 
rule obtained for that purpole ought to be diſcharged.” 


To have given this very elaborate and learned argument in 
the ſtate in which it was delivered, certainly requires no and. 
logy; becauſe from it may be collected all the general princi 
ples, upon which the doctrine of concealments, in-matters of 
inſurance, is founded, as well as all the exceptions, which can 
be made to the generality of thoſe principles. To have abridged 
ſuch an argument, would have very much leſſened the pleaſure 


of the reader, and would have been an injury to the venerable 


Planchs and a- 
nothet v. Fletch- 
er, Doug. 238. 


judge, who in that form delivered the opinion of the court, 
The rules, then advanced and illuſtrated, have ſince been con. 
firmed by the opinion of the judges upon ſimilar queſtions. 


The plaintiffs, Planche and Faquery, merchants in London, 
inſured goods, on board the Swediſh {hip called the Mary 
« Magdalena, loſt or not loſt, at and from London and Ranj: 
« gate to Nantz, with liberty to call at O/tend, being a general 
« ſhip in the port of London for Nantz.” There was a declard- 
tion in the policy, that the inſurance was made on account 
« of certain perſons carrying on trade under the name and firm 
« of Vallee and Dupleſſis, Monſieur Zaſſuu le Feune, Guillaume 
« Albert, et Poitier de la Gueule. The defendant underwrots 
the policy for 300 J. at three guineas per cent. The {hip 
clearances from the cuſtom-houſe in London and her other pa- 
pers, were all made out for Offend only, but the ſhip and goods 
were intended to go directly from London to Nantz, without 

- going 
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poing to Oftend. Bills of lading in the French language, dated 
the 18th of Zuly 1778, were ſigned by the captain in London, 
| but purporting to be made at O/end, and that the goods were 
ſhipped there to be delivered at Nantz. The policy was ſub- 
ſcribed by the defendant on the 7th of Fuly, and the lading 
was taken in between the 24th of Zuly and the 17th of Auguſt, 
The proclamation, for making repriſals on French ſhips, bore 
date the 29th, and appeared in the Gazette on the 31ſt of Fuly. 
Two underwriters had ſigned the policy after the proclama- 
tion, at the ſame premium of three guineas ; one on the 31ſt 
| of Fuly, and the other on the 7th of Augu/?. The ſhip ſailed 
on the 24th of Auguſl, and was taken by a king's cutter, on her 
way to Nantz, After her departure from Graveſend, the cap- 
tan threw overboard all the papers which he had received from 
the Cuſtom-houſe at London. They had been obliterated by 
the Cuſtom- houſe officers at Graveſend, and were no longer of 
any uſe. The ſhip was releaſed by the Admiralty, but *the 
goods were condemned. The plaintiffs had no connection 


4. or ſhare in the ſhip. Such were the material facts in this caſe 
2 as they were ſtated this day by Lord Mansfield in his report, 
Me upon a rule to ſhew cauſe why there ſhould not be a new trial. 
vel The cauſe had been tried at the laſt ſittings at Guildhall, and 
_ a verditt found for the plaintiff. The grounds for the appli- 
ne cation for a new trial were two: 1ſt, That there was a fraud 
1 on the underwriters, the ſhip having been cleared out for 
be Ofend, and yet never having been deſigned for that place. 
2dly, That as hoſtilities were declared after the policy was 

lipned, and before the ſhip ſailed, the defendant ought to have 
dany had notice, that he might have exerciſed his diſcretion, whe- 
lary ther he would chuſe for a peace premium to run the riſk of cap- 
mſ ture. Beſide the facts abovementioned, his lordſhip ſtated, that 
eral the plaintiff had produced evidence to ſhew, that all ſhips, go- 
ard- ing with goods of Brit;h manufacture to France, clear out for 
ount Oftend, without meaning to go thither; and that this is uni- 
firm ierlally underſtood by perſons concerned in that branch of com- 
aume merce. The reaſons ſuggeſted for clearing out for Offend, and 
yrote afterwards making bills of lading as from that place, were, that 
hip' te light-houſe duties are ſaved, which are payable when the 
For voyage is known to be directly down the channel; and that the 
ooch French duties are leſs upon goods from Oftend, than from 
hout Ergland, 


Lord 
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gueſſed at. The Fermiers Generaux have the management of 


from Madeira to her port of diſcharge in Jamaica, with liberty 


OF FRAUD IN POLICIES, 
Lord Mansfield.—* This verdi& is impeached upon tyy 


grounds. 1ſt. It is ſaid there was a fraud on the underwriter, 
in clearing out the ſhip for O/tend, when ſhe was never intends 
to go thither. But I think there was no fraud on them: per 
haps, not on any body. What had been practi ſed in this caſe yy 
proved to be the conſtant courſe of the trade; and notoriouſly 
to every body. The reaſon for clearing for O/tend, and ſigning 
bills of lading as from thence, did not fully appear. But it w 


the taxes in France. As we have laid a large duty on Ern 
goods, the French may have done the ſame on ours; and it my 
be the intereſt of the farmers to connive at the importation of 
Engliſh commoditics, and take O/tend duties, rather than ſtop 
the trade, by exacting a tax, which amounts to a prohibition, 
But, at any rate, this was no fraud in this country. One nation 
does not take notice of the revenue laws of another. With . 
gard to the evaſion of the light-houſe duties, the ſhip was not 
lable to confiſcation on that account. 2d. The ſecond objec. 
tion is, that the policy was made before, and the ſhip ſailed after, 
the proclamation for repriſals. But every man in Englandand 
France, on the 17th of Fuly, expected the immediate com. 
mencement of a war. I will not ſay it was actually commenced; 
but the ambaſſadors of both countries were recalled; the Pala 
and Licarne were taken; the fleets were at ſea; and, as it ap. 
pearedaſterwards, were waiting for each other to fight. It does 
not appear that the goods were French property; an Engl/bnar 
might be ſending his goods to France in a neutral ſhip. But it 
is indifferent whether they were Engliſh or French. The rik 
inſured extends to all captures, and as two other underwriter 
ſioned at the fame premium, after the proclamation, it appears 
that the war riſk was in view when the defendant ſigned, Shall 
he avail himſelf of an event, which encreaſes the riſk, but which 
he had in contemplation when he underwrote the policy? 1a 
of opinion, that there ſhould not be a new trial.“ The three 
other judges concurred; and the rule was diſcharged. 


A ſimilar deciſion was made in the following caſe. It was 
an action on a policy of inſurance on a Portugueze ſhip, at and 


to touch at the Leeward lande. The defendant underwro The 
5 1500 


wo 
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150 J. upon it: the ſhip was captured by a French privateer, and C HA P. 
condemned in the court of Admiralty in France, on the ground y 
of having an Engliſb ſupercarga on board. The action was 

brought to recover this loſs from the underwriter, who refuſed 

to pay, alledging, that the plaintiff ſhould have diſcloſed to him, 

that the ſupercargo was Engliſh, At the trial, a verdict was 

given for the plaintiff, upon a caſe reſerved for the opinion of 

the court, and containing in ſubſtance the faQs juſt ſtated. 


For the defendant it was inſiſted, upon the argument, that 
the agent for the inſured ought to have diſcloſed this fact; and 
that it was the more material in this caſe, becauſe during the 
preſent war, an ordinance paſſed in France, ſimilar to one made 
in the laſt war in 1756, which declares, that no Dutch ſhip ſhall 
be allowed to take on board a ſupercargo, belonging to any 
nation at enmity with the court of France : and that if any 
ſhip, having ſuch ſupercargo, be taken, it ſhall be condemned 
as lawful prize. 


Lord Mansfield. is It is an oppreſſive and arbitrary rule, and 
contrary to the law of nations. If both parties were ignorant 
of it, the underwriter muſt run all riſks: and if the defendant 
knew of ſuch an .edift, it was his duty to enquire, if ſuch 
a ſupercargo were on board. It muſt be a fraudulent conceal- 
ment of circumſtances, that will vitiate a policy. But it is re- 
markable, that neither party has ſaid a word, reſpecting the 
treaties between France and Portugal.” Judgment was accord. 
ingly given for the plaintiff. | 


3d. We come now to the third great diviſion of this chap- 
ter, namely, to caſes in which policies are void by miſrepre- 
ſentation, Before we proceed to ſtate the caſes under this 
head, it will be proper to diſtinguiſh between a warranty and 
a repreſentation, A warranty or condition is that, which 
makes a part of the written policy, and muſt be literally and 
ſnietly performed; and being a part of the agreement, no- 
thing tantamount will do, or anſwer the purpoſe. A repre- 
lentation is a ſtate of the caſe, not a part of the written inſtru- 
ment, but collateral to it, and entirely independant of it ; and 
i 1s ſufficient, that a repreſentation be ſubſtantially performed. 
The conſequence of a breach of a warranty we ſhall take no- vide poſt, c. 18. 
* tice 
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c H A p. tice of hereafter. If there be a miſrepreſentation, it will avoid 
1 the policy, as a fraud, but not as a part of the agreement. Een 


Pau ſon v. Wat- 


E 


— TO Aer S. ” 


written inſtructions, if they are not inſerted in the policy, xs 

only to be conſidered as repreſentations; and in order to make 
them valid and binding as a warranty, it is abſolutely necel. 
ſary to make them a part of the inſtrument, by which the 
contract of indemnity is effected. If a repreſentation be fall 
in any material point, it will avoid the policy ; and if the 
point be not material, the repreſentation can hardly ever be 
fraudulent. The principle upon which the policy is void in 
ſuch a caſe, we ſtated in the opening; that the underwriter ha 
computed the riſk upon circumſtances, which were falſe, or 
which did not exiſt. Theſe doctrines are fully eſtabliſhed by: 
variety of judicial deciſions. 


Upon a rule to ſhew cauſe why a new trial ſhould not be 
granted in this caſe, Lord Mansfield reported as follows. © This 
was an action upon a policy of inſurance. At the trial i 
appeared in evidence, that the firſt underwriter had the following 
inſtruction ſhewn to him: „Three thouſand five hundred 
« pounds upon the ſhip Julias Ceſar, for Halifax, to touch it 
„ Plymauth, and any port in America; ſhe mounts twelve gun 
« and twenty men.” Theſe inſtructions were not aſked lor, 
nor communicated to the defendant ; but the ſhip was only n- 
preſented generally to him as a ſhip of force: and a thouſand 
pounds had been done, before the defendant underwrote any 
thing upon her. The inſtructions were dated the 28th of 
Tune 1776, and the ſhip ſailed on the 23d of Juh 1776; 
and was taken by an American privateer. That at the time of 
her being taken, ſhe had on board 6 four pounders, 4 tire 
pounders, 3 one paunders, 6 half pounders, which are called 
ſwtrvels, and 27 men and boys in all, for her crew; but of 
them, 16 only were men, (not 20, as the inſtructions men- 
tioned), and the reſt, boys. But the witneſs ſaid, he conſidered 
her as being ſtronger with this force, than if ſhe had 12 cal. 
riage guns, and 20 men : he alſo ſaid (which is a material 
circumſtance) that there were neither men nor guns on board, d 
the time of the inſurance. That he himſelf inſured at the ſame 
premium, without regard or enquiry into the force of the ſhip. 
Other underwriters alſo inſured at the ſame premium, without 


any other repreſentation than that ſhe was a ſhip of force. That 
to 
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to every four pounder, there ſhould be five men and a boy. C II A p. 


That in merchant thips, boys always go under the denomina- 
tion of men. This was met by evidence on the part of the 
defendant, ſaying, that guns meant carriage guns, not ſwivels ; 
and men meant able men, excluſive of boys. There were three 
cauſes of the ſame nature depending upon the ſame evidence. 
The defence in each was, that theſe inſtructions were to be 
conſidered as a warranty, the ſame as if they had been inſerted 
in the policy; though they were not proved to have been 
ſhewn to any but the firſt underwriter. In all the three caſes, 
the queſtion for the court to determine, is, Whether the in- 
ſtructions, which were ſhewn to the firſt underwriter, are to 
be conſidered as a warranty inſerted in the policy; or as a 
repreſentation, which would avoid the policy, if fraudulent ? 
If the court ſhould be of opinion, that the inſtructions amounted 
to a warranty, then a new trial is to be had in each without 
coſts; otherwiſe, the verdicts, whiclr were all for the plaintiffs, 
are to ſtand. At the trial I was of opinion, that it would be 


of very dangerous conſequence, to add a converſation, that 


paſſed at that time, as part of the written agreement. It is a 
collateral repreſentation ; and if the parties had conſidered it as 
2 warranty, they would have had it inſerted in the policy. But 
ſecondly, ik theſe inſtructions were to be conſidered in the 
light of a fraudulent miſrepreſentation; they muſt be both 
material and fraudulent : and in that light, I held, that a miſ- 
repreſentation made to the firſt underwriter ought to be con- 
lidered as a miſrepreſentation made to every one of them, and 
ſv would infect the whole policy. Otherwiſe, it would be a 
contrivance to deceive many : for where a good man ſtands 
firſt, the reſt underwrite without aſking a queſtion : and if he 
be impoſed upon, the reſt of the underwriters are taken in 
by the ſame fraud,” The caſe was left to the jury under that 
direction. 


After argument at the bar, Lord Mansfield aſked, Whe- 
ther there was any caſe that made a difference between a 
written and a parol repreſentation? No anſwer being given, 
his lordſhip proceeded : „There is no diſtinction better known 
to thoſe, who are at all converſant in the law of inſurances 
than that which exiſts between a warranty or condition, 

12 which 
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8 A P. which makes part of a written policy, and a repreſentation gf 
WS the ſtate of the caſe. Where it is a part of the written policy, 
it muſt be performed. As if there be a warranty of convoy, 

there it muſt be a convoy; nothing elſe will anſwer the idea in. 

tended by the warranty: it muſt be ſtrictly performed, 2 

being a part of the agreement; for in the caſe of convoy it 

might be ſaid, the party would not have inſured without con- 

voy. But as, by the law of merchants, all dealings muſt be 

fair and honeſt, fraud infects and vitiates every mercantile con. 

tract. Therefore, if there be fraud in a repreſentation, it wil 

avoid the policy, on account of the fraud, but not on account 

of the non-compliance with any part of the agreement. Ifin 

a life policy, a man warrant another to be in good health, 

when he knows at the ſame time he is ill of a fever, ty 


and 


7 

i will not avoid the policy on the ground of miſrepreſentation; A 

| (though it will be void for non-compliance with the warranty), t 

| | becauſe by the warranty, the inſured takes the riſk upon him- \ 

| ſelf. But if there be no warranty, and he ſay, „the man is q 

| « in good health, when in fact he knows him to be ill, it i \ 

|; falſe. So it is, if he do not know, whether he be well or il; t 
1 for it is equally falſe to undertake to ſay that, which he knows l 

= nothing at all of, as to ſay, that is true, which he knows is not ri 

| true. But if he only ſay, © he believes the man to be in good tl 

« health,” knowing nothing about it, nor having any reaſon w 

; to believe the contrary ; there, though the perſon is not in W 

| od health, it will not avoid the policy, hecauſe the under- th 

#| writer then takes the riſk upon himſelf. So that there cannot 9 
be a clearer diſtinction, than that which exiſts between 2 W 

| warranty, which makes part of the written policy, and a coll is 

| N teral repreſentation, which, if falſe in a point of materiality, an 
| | | makes the policy void: but if not material, it ean hardly ever kt 
| be fraudulent. So far from the uſage being to conſider in- B 
= | ſtructions as a part of the policy, that parol inſtructions were 11 
| never entered in a book, nor written inſtructions kept, till 3 fal 
Þþ few years ago, upon occaſion of ſeveral actions brought by the ha 
| inſured upon policies, where the brokers had repreſented many af 

J 1 things they ought not to have repreſented, in conſequence of wh 
, | which the plaintiffs were caſt. I adviſed the inſured to bring an 
| | an action againſt the brokers, which they did, and recovered in wh 
! [ ſeveral inſtances : and I have repeatedly at Guildhall, cautioned eq 
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ind recommended it to the brokers, to enter all repreſentations C * og P; 
made by them in a book. That advice has been followed in — ES 


London; but it appeared lately, at the trial ofa cauſe, that at Briſ- 
/], to this hour, they make no entry in their books, or keep any 
inſtructions. The queſtion then is, whether in this policy the 
perſoninſuring has warranted that the ſhip ſhould poſitively and 
literally have 12 carriage guns and 20 men. That is, whether 
the inſtructions given in evidence are a part of the policy. 
Now I will take it by degrees. The two firſt underwriters 
before the court are Watſon and Snell. Says Watſon, © it is 
« part of my agreement, that the ſhip ſhall fail with 12 guns, 
« and 20 men; and it is ſo ſtipulated, that nothing under that 
« number will do: ten guns with ſwivels will not do.“ The 
anſwer to this is, read your agreement; read your policy. 
There is no ſuch thing to be found there. It is replied, yes, 
but in fact there is, for the inſtructions, upon which the policy 
was made, contain that expreſs ſtipulation. The anſwer again 
is, there never were any inſtructions ſhewn to /7at/on; nor 
were any afked for by him. What colour then has he to ſay 
that thoſe inſtructions are any part of his agreement? It is 
ſaid, he inſured upon the credit of the firſt underwriter. A 
repreſentation to the firſt underwriter has nothing to do with 
that, which 1s the agreement, or terms of the policy. No man 
who underwrites a policy, ſubſcribes by the act of under- 
writing, to terms of which he knows nothing : but he reads 
the agreement, and 1s governed by that. Matters of intelli- 
gence, ſuch as that a ſhip is or is not miſſing, are things in 
which a man is guided by the name of a firſt underwriter, who 
is a good man, and to which another will therefore give faith 


and credit: but not to a collateral agreement, of which he can 


know nothing. The abſurdity is too glaring, it cannot be, 
By extenſion of an equitable relief in caſes of fraud, if a man 
i a knave with reſpe& to a firſt underwriter, and makes a 
falſe repreſentation to him in a point that is material; as where 
having notice of a ſhip being loſt, he ſays ſhe was ſafe; that ſhall 
affect the policy with regard to all the ſubſequent underwriters, 
who are preſumed to follow the firſt. How then do Watſon 
and Snell underwrite the ſhip in queſtion ? Without knowing 
whether ſhe had any force at all. That proves the riſk was 
equal to a ſhip of no force at all; and the premium was a vaſt 
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CHAP. one; eight guizeas. So much therefore for thoſe two cala 
3 The third caſe is that of Euer, who ſaw the inſtruftion; 


with the repreſentation, which they contained. Did the nun- 
ber of guns induce him to underwrite the policy? If it did, 
he would have ſaid, put them into the policy ; warrant that the 
ſhip ſhall depart with 12 guns and 29 men. Whereas he does 
no ſuch thing, but takes the ſame premium, which Walſen aud 
Snell did, who had no notice of her having any force. What 
does that prove? That he is paid and receives a premium, 2 
if it were a ſhip of no force at all. The repreſentation a. 
mounts to no more than this, I tell you what the force will be, 
becauſe it is ſo much the better for you, There is no fraud 
in it, becauſe it is a repreſentation only of what, in the then 


ſtate of the ſhip, they thought would be the truth. And 


in real truth the ſhip ſailed with a larger force ; for ſhe hal 


nine carriage guns and ſix ſwivels. The underwriters there. 
| fore had the advantage by the difference. There was no fli- 


pulation about what the weight of metal would be. All the 
witneſſes ſay, that ſhe had more force than if ſhe had 12 car- 


riage guns, in point of ſtrength, of convenience, and for the 


purpoſe of reſiſtance. The ſupercargo in particular ſays, “ he 
« inſured the ſame ſhip and the ſame voyage, for the ſame 


premium, without ſaying a ſyllable about the force,” Why 


then it was a matter proper for the jury to ſay, whether the 
repreſentation was falſe, or whether it was in fact an inſurance 


as of a ſhip without force. They have determined, and! 


think very rightly, that it was an inſurance without force. 
Euer makes an objection, that the repreſentation ought to be 
conſidered as inſerted in the policy; but the anſwer to that is 
he has determined whether it ſhould be inſerted in the policy 
or not, by not inſerting it himſelf. There is a great differ- 
ence, whether it ſhall be conſidered as a fraud. But it would 
be very dangerous to permit all collateral repreſentations to be 


put into the policy. I am extremely glad to hear that a great 
many of the underwriters have paid. Mr. Thornton has paid, 
who was the firſt perſon that ſaw the inſtructions. Shall the reſt 
refuſe then? As to JYatſon and Snell, they have no pretence 
to refule ; for there is not a colour for the objection made by 


them. As to EAer, we are all ſatisfied with the determination 
of: 
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of the jury againſt him. Therefore the rule for a new trial 
muſt be diſcharged.“ 


V. Z. On the Monday following, Mr. Davenport ſaid, he 


was deſired by the underwriters to aſk, whether it was the 
opinion of the court, that to make written inſtructions valid 
and binding as a warranty, they muſt be inſerted in the policy? 
Lord Mansfield anſwered, that moſt undoubtedly that was the 
| opinion of the court: If a man warrant that a ſhip ſhall depart 
with 12 guns, and it depart with 1o only, it 1s contrary to the 
condition of the policy. 


From the judgment pronounced in the cauſe juſt ſtated, we 


| Jearn the difference between a warranty and a repreſentation : 


we learn alſo, that a performance in ſubſtance will ſatisfy a 


condition expreſſed in a repreſentation ; but that nothing ex- 


cept a ſtrict and literal compliance will fulfil the terms of the 
former: and we alſo are inſtructed in the whole doctrine of re- 
preſentation, as far as it affects the contract of inſurance. 
| The poſitions advanced in the above caſe were ſo ſatisfaQtory» 
that they have been adopted, as the ground of direction to ju- 
nies, upon all queſtions of repreſentation ; and have been fol- 
lowed by the court, whenever points of that nature have come 
before them for judgment, 


This was an action on a policy of inſurance on the ſhip Car- 
natic Eaſt Indiaman, © at and from Port POrient, to the iſles 
* of France and Bourbon, and to all or any ports or places, 
* where, and whatſoever, in the Eaſt Indies, China, Perſia, or 
* ellewhere, beyond the C::pe of Good Hope, from place to 
* place; and during the ſhip's ſtay and trade, backwards and 
« forwards, at all ports and places, and until her ſafe arrival 
* back at her laſt port of diſcharge in France.” But at the 
lame time that this policy was ſubſcribed, there was a ſlip of 
paper wafered to it, and ſhewn to the underwriters, on which 
was written the following repreſentation : © The ſhip has had 
2 complete repair, and is now a fine and good veſſel, three 


* decks. Intends to ſail in September or October next (1776). 


"1s to go to Madeira, the iſles of France, Pondicherry, China, 
the iſles of France, and L' Orient.” 


The 


Bize v. Fletcher, 
Sittings after 
Eaſter Term 
1779, Guild- 
hall, Doug, Rep. 
271. 


1 — =O. 2 2 © ne / — * - ren 8 y * N 1 2 , K ** * A 
—— ju 7 r 5 5 1 & — — n N I 9 wt, ho r TIE B 2 
x ECO wat YE 8 D 3 ne en 2 S re -.  Ar FY Sax ben Hh W — 
* 4 * : £550 13 & 4 b * 70 n — N * yy 
* : 2 8 EPO - bis NES 1 % 4 f $6 k Nn y : Ps 5 n N V £ 
Ao es a FE ae oa onal m eg tetris, Na I PE J Oe Ren 
A 7 a "MS n - PR. > - SY Sp n — 5 Leg rt . ; * I Ss 2. 4 od 2 - x 
8 * A 3 os 75 n : They c 2 ? A pn Ted? £ > : ry 3 Da 5 4 IIS : P 1 4 H 8 22 8 ee 5 4 * 
. l 3 Pe - TOY 0 he + wail fa ba 4 * — 7 


— 


9 3b 
GS" 
N 


0 . 
J 3 
Ps 


2 Wag Pp 4”; 


Is 8 2 Sx, OC LITE oy K 1 
8 = * 3 < IL IA * — 2 *r K 2 2 - * 2 w 4 
- Re * 5 q f 
ba k 2. * 8 7 £ Fs 2 
Q ©: : « e * 88 . 2 £ Ne RN 
\ & 4 6 P 1 b ol 4 855 4 %, #* x * 1 * 1 wr, n ASC 
\ 1 * , "2 | < N 2 r 1 2 © Sk \ l ror 
* 8 bk 6: + l GANG yu ty . -$ = * r . r nc „eie, 8 
— 2 18 * D „e — * Nee 12 J fs Ra * 2 * a is ® „ a 1% ated —— 
4 1 — * wats * 2 fx Ka Le, . Nee 85 4 4 . e y bs 3 7 9 * 4 ro f * 1 
. n * * Lu, — „ ew Cap) 7 n 2 1 N 1 s my _ OO ET — 
any od. D __ _ *. os 4 8 A OR "BUY appar» * * , 4 5 „ 1 
2 P x" 8 "0 8 n 2 5 "ITY, 1 g * KS 1 9 ; 8 8 * „ n on 


* 
2332 


203 OF FRAUD IN POLICIES. 


G6 H A P. The ſhip did not fail till the 6th of December 1776, and 
3 2 not reach Pondicherry till the 23d of July 1777. She cont. 
nued there till the 23d of Auguſi following, when, inſtead d 
proceeding to China, ſhe ſailed for Bengal, where having pal 
the winter and undergone conſiderable repairs, ſhe ſailed fron 
thence early in the year 1778, (being the fecond ſhip that le 
the Ganges); returned to Pondicherry, and after taking in ; 
homeward-bound cargo at that place, proceeded in her voyape 
back to L'Orient, but was taken in Ofober in that year, by the 
Mentor privateer. The uſual time, in which the dire voyape 
between Pondicherry and Bengal is performed, is fix or ſeven 
days ; but the Carnatic was about fix weeks in going to Berga, 
and two months on the way back from thence to Pondichem 
Both going and returning, ſhe either touched at, or lay of 
Madras, Maſulipatam, Vifigapatam, and Yanon, and took in 
goods at all thoſe places. 


It was contended in this cauſe, at the trial, that the repreſen. 

| tation accompanying the policy reſtrained the voyage to the l 

mits therein ſpecified. They produced ſome letters from the 

owners to their correſpondents, one of which was to the fol- 
| lowing effect: We doubt not, but on account of the ſtorm, 
| e the ſhip will be forced to go to Bengal to be laid down, which 
| « cannot be done at Pondicherry; in which caſe, our captain 
| « will have entered a proteſt, which we will forward in time 
| | | « to you.” In a ſubſequent letter, they ſay nothing of the 
ſtorm or leak ; but mention a different cauſe for the ſhip's go- 
ing to Bengal. Theſe letters, it was ſaid, raiſed a preſump- j 


© - Ll — 
„ NEE EEE 


tion, that the neceſſity of going to Bengal was merely a pre- . 

tence deviſed after the capture, and when the inſured began 

to apprehend that the words of the policy would not cover 4 
voyage to that place. A 
Lord Mansfeld told the jury, © that the firſt queſtion way : 
whether the policy was void, on account of miſrepreſentation- 1 
| Now there 1s an eſſential difference between a warranty, and a 0 
, repreſentation. The warranty 1s a part of the contract: a 1 
q | riſk deſcribed in the policy is part of the contract. There can 1 
be no warranty by any collateral repreſentation. The ground, th 


on which a repreſentation affefts a policy, is fraud. The fe. 
_ preſentation maſt be fraudulent, that is, it muſt be falſe and 
material 
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material in reſpect to the riſk to be run. All riſks are governed C H A P. 
by the nature of them; and the premium is governed by the 
ik, Where a repreſentation accompanies an inſtrument, it 
| ays, © I will have this underſtood as my preſent intention: 
à but I will have it in my power to vary it.“ 
queſtion in this cauſe is, whether the repreſentation was falſe, 
Fraud is found out by the 


X 


| nd that in a material inſtance. 
materiality of the point it is charged in. It is to be conſidered 
then, whether they had really a view of going to China. A 
witneſs has proved that the difference of inſurance is one ber cent. 
on going to Bengal, and not to China. If you think that this 
was a miſrepreſentation to avoid paying the one per cent. you 
But if you are ſatisfied that the 
real intention, at the time of the repreſentation, was to go to 
| China, the plaintiff will be entitled to your verditt : for the 
inſured may change his intention, go to Bengal, and yet be 
protected by the policy, which clearly admits of that voyage, 
and muſt be underſtood by both parties in a greater latitude 
than the repreſentation, being expreſſed in different and much 
more comprehenſive terms. If, upon the whole evidence, you 
ſhall be of opinion, that no fraud was intended, and that the 
variance between the intended voyage, as deſcribed in the ſlip 
of paper, and the actual voyage as performed, did not tend to 
increaſe the riſk to the underwriters, this ſlip of paper being 
nl; a repreſentation, you muſt find for the plaintiff.” The jury 
tound a verdict accordingly. And although in ſeveral cauſes 
upon the ſame ſhip, new trials were moved for, and granted; 
yet in this, which was the only cauſe, in which there was a 
repreſentation, the verdict was a 
relpefting it ever was made. 


| will find for the defendant. 


cquieſced in, and no motion 


In the outlet of this chapter, we took notice of a very ma- 
terial rule reſpecting miſrepreſentation ; and which it now be- 
If a repreſentation be made to 
the underwriter of any circumſtance, which was falſe, this, 


comes neceſſary to repeat. 
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if it be in a material point, ſhall vacate the policy, and annul 


the contract, although it happen by miſtake, and without any 
or improper motive on the part of the in- 
We alſo ſtated the principle, on which, in ſuch a caſe, 5 Burr. 
the contra& is held to be void: becauſe the inſurer is led into 


fraudulent intention, 


hw 
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Fraſer, Doug. 
247. 


Vide ante, the 
Caſe of Pawſon 
v. Watſon, 


p. 197. 


in fa; by which means, the riſk actually run is different 
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error, and computes his riſk upon circumſtances not founded 


irvm that intended to be run, at the time the contrag i 
made. On this ground it is, that the contract is as much at 
an end, as if there had been a wilful and falſe allegation, at 
an undue concealment of circumſtances. The doctrine here 
meant to be advanced will be better underſtood, and mor 
fully illuſtrated, by attention to the following caſe. 


It was an action on a policy of inſurance on the ſhip, « the 
Mary and Hannah, from New Turk to Philadelphia.” At the 
time when the inſurance was made, which was in London, on 
the 3oth of January, the broker repreſented the ſituation of 
the ſhip to the underwriter as follows: *« The Mary and Har. 
naß, a tight veſſel, failed with ſeveral armed ſhips, and wa 


— e 2 1 a PERCY FI 


« ſeen ſafe in the Delaware on the 11th of December, by a ſhip { 
« which arrived at New York.” In fact the ſhip was loſt an q 
the gth of December, by running againſt a cheveau de friſe . 
placed acroſs the river. The cauſe came on to be tried before F 
Lord Mansfield at Guildhall. The defence was founded on the ? 
miſrepreſentation as to the time when the ſhip was ſeen; and A 
the repreſentation and the day of the loſs being proved, the 
jury found for the defendant. A rule was obtained on the part m 
of the plaintiff, calling upon the defendant to ſhew cauſe why ti 
there ſhould not be a new trial. After argument at the bar, T 
Lord Mansfield ſaid : “ The diſtinction between a warranty f 
and a repreſentation is perfecily well ſettled. A repreſentation q. 
muſt be fair and true. It ſhould be true as to all that the inſured 1 
knows; and, if he repreſents facts to the underwriter, without 1 
| knowing the truth, he takes the riſk upon himſelf. But the diffe- " 
rence between the fact as it turns out, and as repreſented, mul 
be material. The caſe of the Julius Cæſar was very different 
from this. The ſhip there was only fitting out, when the inſu- da 
rance was made. No guns nor men were put on board. lt ter 
was only ſaid, what was meant to be done; and what was done, tha 
though different, was as advantageous, or more ſo, than what wa 
had been repreſented. There was no evidence of ac7ual fraud anc 
in the preſent caſe, and no queſtion of that ſort ſeemed to be but 


made. But there was a poſiiive averment, that the ſhip was 


ſeen in the Delaware on tue 11th of December, The under- 
| write! 
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writer was deceived as to that fact, and entered into the con- 
tract under that deception. There was no evidence at the 
trial when ſhe was ſeen in the Delaware, or in what con- 
dition : but ſuppoſe the fact had been explained in the manner 
now ſuggeſted, why did the inſured take upon him to compute 
the day of the month, on which ſhe had been ſeen? Why did 
he not mention exactly what his information was, and leave 
the underwriter to make the computation? In inſurances on 
ſhips at a great diſtance, their being ſafe up to a certain day 
is always conſidered as a very important circumſtance. I am 
of opinion, that the repreſentation concerning the day was 


material.” 


Mr. Juſtice Milles.—“ This is certainly only a repreſenta- 
tion; but, in an inſurance on ſo ſhort a voyage, it might have 
made a material difference whether the ſhip was known to be 
ſafe two days ſooner or later. It ought to have been ſhewn, on 
the part of the plaintiff, that it was not material, but there 
was no evidence that the ſhip was met on the 9th, or any other 


day. The materiality was proper for the conſideration of the 


Jurys | 

Mr. Juſtice Aſpbunſt.— The diſtinction, which the court has 
made in the caſes on the Julius Cæſar, and ſome others, be- 
tween a repreſentation, and a warranty, is extremely juſt. 
There is no imputation of fraud in this caſe; but the inſured 
ſhould have been more cautious. In the former caſes, the re- 
preſentation was of what was intended; here it was of a ſact 
{ated as having happened, within the knowledge of the inſured. 
He ſhould have made the repreſentation in the fame words, in 
which the intelligence is ſaid to have been communicated to 


im,” 


99 


Mr. Juſtice Buller. We cannot ſay the difference of the 
day was not material. The ſafety of the ſhip is the moſt ma- 
terial fact of any, in caſes of infurance. The plaintiff admits 
that the place where ſhe was met in ſafety, was material. Why 
was not the time equally ſo? There was no intentional deceit, 
and it is perhaps unfortunate that the inſured made the miſtale; 
but I think the verdict right.” | 
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OF FRAUD IN POLICIES. 
The rule for a new trial was accordingly diſcharged, 


A ſimilar deciſion was made by the ſame learned judges 23 


period ſubſequent to that of the caſe of Macdotuall and Fraſer, 


Upon a motion for a new trial, Lord Mansfield, and the ref 
of the court, were clearly of opinion, that if the broker, at the 
time when the policy is effected, in repreſenting to the under. 
writer the ſtate of the ſhip, and the laſt intelligence concerning 
her, does not diſcloſe the whole, and what he conceals ſhail ay 
pear material to the jury, they ought to find for the unde. 
writer, the contract in ſuch caſe being void; although the 


concealment ſhould have been innocent, the facts not nen. 


tioned having appeared zmmaterial to the broker, and haying 
not been communicated merely on that account. 


But as has been ſaid before, and as will appear from the 
caſes already cited, in order to vitiate the contract, the thing 
concealed muſt be material, it muſt be ſome fact, and not meren 


a ſuppoſition or ſpeculation of the inſured; and the underwrite 


muſt take advantage of any miſrepreſentation the firſt oppor- 
tunity, otherwiſe he will not be allowed to claim any benckt 
from it at a ſuture period. If therefore the inſured merely fe- 
preſent that he expec7s a thing to be done, the eontract will not 
be void, although the event ſhould turn out very different from 
his expectation. _ 5 


Thus upon a motion for a new trial, one of the grounds 
ſtated to induce the court to grant it was, that ſince the tri 
a material repreſentation, which had been made to Shulbred, the 
firſt underwriter upon the policy, and which turned out to be 
falſe, had been diſcovered. Shulbred made an affidavit, b) 
which it appeared, that when he ſigned the policy in March 


1778, the broker was getting ſeveral others, on other {hs 


ſubicribed at the ſame time, all belonging to the ſame ownef, 


and ſaid, ſpeaking of them all“ which veſſels are expected t0 


« leave the coaſt of Africa in November or December 1777. 
In truth, the veſſel in queſtion had ſailed in May 1777, ani 


Shulbred ſwore, that, if he had known that circumſtance, be 


would not have ſigned. There had been actions brought 
againſt all the underwriters on the policy, except $hulbred. 


5 Lord 
7 - 
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Lord Mansfield. —c It has certainly been determined in a va- C H * P. 
riety of caſes, that a repreſentation to the firſt underwriter ex- a 


tends to the others. But under what circumſtances has the 
defendant gone to trial in this caſe ? he certainly knew whit 
had been repreſented to himſelf. He was acquainted with Shu. 
bred, and had an opportunity of aſking before the trial what had 
been repreſented to him. If therefore this evidence is new, 


it is owing to his own negligence. But the repreſentation 


zs not material; it was only an expedation, and the underwri- 
ters did not enquire into the ground of the expectation. This 
was lying by till after a trial, in order to make an objection if 
the verdict ſhould be for the Pe The rule was diſ- 


charged. 


There is another rule upon this ſubject, which it is material 


particularly to mention; although it may be collected from al- 


moſt all the caſes, that have already been quoted: and it is ap- 
plicable to each of the three branches, into which this chapter 
has been divided. Wherever there has been an allegation of a 
falſhood, a concealment of cireumſtances, or a miſrepreſen- 
tation, it is immaterial, whether ſuch allegation or conceal- 
ment be the act of the perſon himſelf who is intereſted, or of his 
agent; for in either caſe, the contract is founded in deception, 
and the policy is conſequently void. The reaſon of this rule 
is nothing more than that, which the law of England has for 
general convenience adopted, in treating of the relation between 
maſter ana ſervant ; declaring, that the maſter muſt always be 
relponſible for the act of his ſervant, if done by his expreſs or 
lied command. It would indeed be of very miſchievous 
con;equence, if a man might ſhelter himſelf from reſponſibi- 
lty of any kind, by throwing the blame upon his agent: it 
would be to allow him to contradict a maxim of law, which 
lays, that no man ſhall be ſuffered to make any advantage of 
lis own wrong: and would overturn that wiſe principle of 
equity, that when one of two innocent perſons (for the maſ- 
ter may without danger to the argument be ſuppoſed innocent) 
mult ſuffer by the fraud or negligence of a third, he, who 
gave credit to that third perſon, ſhail bear the conſequences 
eriſing from the confidence ſo repoſed. If this be true, and it 
*annot be denied, of contracts in general, it muſt alſo be ad- 
ittcd in thoſe of inſurance, where, from the very nature of 

the 
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Stewart and 
others v Dun- 

lop and others, 

H. Lords, det. 


Apr. 8, 1785. 


— ſelves; but is moſt commonly effected by the interpoſition a 


held, that any fraud in the agent of the inſured vitiates ani 


on an appeal from the Court of Seſſions in Scetland, which had 


OF FRAUD IN POLICIES. 
the caſe, the buſineſs is ſeldom tranſafted by the parties then. 


agents or brokers. The courts of juſtice have according 


annuls the contract, as much as direct fraud in the inſure 
himſelf: and this, although the act cannot be traced at all to 
the owner of the property; or even though he ſhould be per 
feAly innocent. 


In a caſe before the Houſe of Lords, ſo late as the err 
1785, this doctrine was confirmed. It came before the Houle 


determined in favour of the reſpondents, the underwriter, 
The caſe was ſhortly this: a man having arrived at Greens, 
knowing of the loſs of the ſhip inſured, and meeting a friend 
and intimate acquaintance of the inſured, and a partner with 
him in ſome other adventures, communicated the intelligence 
of the loſs of the ſhip to him, who deſired it might be concealed 
The ſame day, as appeared by the evidence, the perſon, who 
had received this information, held a converſation with the 
plaintiff's clerk, who made this depoſition “ that neither at 
« that time, nor at any other time of the ſaid day, had he any 
« converſation whatever with the ſaid Mr. Boog, or meſſage 
« from him, either in writing or otherwiſe, relative to the 
Peggy (the ſhip inſured), nor did he get any hint from him, 
« or any other perſon, relative to the making inſurance upon 
« her, further than the ſaid Mr. Boo9g's aſking the deponent if it 
« knew whether there was any inſurance made upon her, and if 


La 


« there was any account of her.” After this converſation, the : 
plaintiff deſired the clerk to write to get an inſurance effected, ' 
which he did, without ſtating a word (at eaſt it did not ap- s 
pear that he ſtated any) of this converſation to his maſter. « 
Upon the whole of the evidence in this cauſe, although it did : 
not appear by any depoſition that the plaintiff knew of the lols : 
of the ſhip, at the time he made the inſurance, the Lords of tt 
Seſſion decreed, „that the inſurance made by the plaintiff 

« would not have been made, if the brigantine Henrietta had a 
“ not arrived in the road of Greenoct the day preceding, and } 
« brought intelligence that the ſhip Peggy was taken; and 
« therefore that the policy was void.” The Houſe of Lork . 


confirmed this decree. 
In 


| oi 


- 


OF FRAUD IN POLICIES, 

In the decifions of the Houſe of Lords, the reaſons of the 
judgment never appear; and even when the learned judges 
ve their opinions upon any cauſe then depending in that 


houſe, authentic reports of them are not eaſily obtained : the 


conſequence of this is, that one 1s frequently left to conjec- 


ture, upon what grounds the decree was pronounced. If we 
may be allowed to conjecture upon the caſe of Stewart v Dun- 


| lp, it ſhould ſeem, that as no direct or poſitive act of know- 


ledge was brought home to the plaintiff himſelf, the conver- 
ſation which the clerk had with Mr. Bog, was held to be a 
ſullicient proof, that the loſs was known to him, at the time 
he wrote the letter, at the deſire of the plaintiff, ordering the 
inſurance. If known to the clerk, the att of the agent in 


| ſuch a caſe becomes the act of the principal; becauſe the law, 


upon general reaſons ok policy, will preſume, that the prin- 
cipal muſt know whatever has come to the knowledge of the 
agent. 


But in the end of the ſame year, a caſe was decided in the 
King's Bench, expreſsly upon the point of fraud in the agent; 
for it appeared that the inſured was no: guilty of any improper 
condutt in the tranſaction. In that caſe, the circumſtances 
were numerous; and the judges gave their opinions ſeriatim 
upon the queſtion. 


It was an action on a policy of inſurance for 1101. under- 
written by the defendant on the 21ſt of September 1782, at ſix 
guineas per cent. on a cargo of oats on board the ſhip Jeſeph, 
loſt or not loſt, at and from Hartland to Portſmouth, beginning 
the adventure from the loading thereof on board the ſaid ſhip 
at Hartland, The defendant pleaded the general iſſue, and 
pad the premium into court. This cauſe came on to be tried 
before Mr. Juſtice Buller at Gu:ldhall, when a verdict was 
ound for the plaintiff, ſubje& to the opinion of the court upon 
the following caſe : 


That on the 27th of Fuly 1782, William Bundoct, of Pool, 
agent for the plaintiff, contracted with Richard Thomas of 
Hartland, a corn factor, for the purchaſe of 500 quarters of 
ats, to be conſigned to William Fuller, at Portſmouth, on 
plaintiff's account ; and deſired Thomas to ſend him ( Bundoch) 
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C H A P. a bill of lading and invoice, and alſo a like bill of lading and 


invoice to the plaintiff at Mr. Fiſher's at the Tower, Lindy, 
That in purſuance thereof, Thomas ſhipped the oats on hoard 
the ſhip inſured, which ſailed from Hartland on the 161) o 
September 1782, and was loſt the ſame day off the pier dl 
Hartland, That on the 16th of September 1782, Timmy 
wrote the two following letters to William Bundzch, and ty 
Fither. | 


ml 


! 
To Mr. WILLIAM BUNDOCK. 


"ITY Hartland, Sept. 16th, 1792, 
This morning I loaded the Fe/epb with 175 quarters of vat 
to the addrels of William Fuller, Portſmouth, and the ||: 


failed immediately; but I am afraid the wind is coming to the 


weſtward, and will force her back. I have ſent a bill af 
loading, and a letter by the maſter to Mr. Fuller; and alſo: 
bill of loading, and advice to Mr. Fi/her, that he may imnſur.,i| 
he likes, as the equinox is near, &c. | R. THOMAS, 


To CUTHBERT FISHER, Eſq. 


Vir, | Hartland, Sept. 16th, 1752, 

By an order from Mr 7/illam Bundock of Pool, I ſhipgt 
this day on board the Feſeph, which immediately ſet fail to: 
Port/muth, a cargo of oats as under; and by the ſame order 
as well as the order of Thomas Fitzherbert Eſq. I took tie 
liberty of drawing on you at three days fight, in favour © 
Meffrs. Scolt and Milles, or order, 1061. to be placed to 
the account of Thimas Fitzherbert Eſq. I wiſh the ut 


/afe. to hand, and expect another veſſel to be loaded tis 


week, weather permitting: this evening appears ſtormy. 


R. THOXMA8 


Then follows the bill of lading. The cafe further ſtates 
that about fx or jeven © clock of the evening of the 161h of Sep- 
tember, Thomas heard a repzrt that the ſhip was on ſhire; ard 
at fix cclocł in te morning of the 157th he Inew the ſhip uc 


4%. That the mode of ſending letters from Harland to Lin- 
4 
(94 


* 
i 


deu, is as follows: the letters are collected by a private ban 
abou! 
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about one or two o'clock of the day, on which the poſt ſes CO H A P. 


out from Biddeford, from which place it goes about nine o'clock 
in the evening. That the 16th of September was not a poſt 
day; and the above letters did not leave Hartland tl] ane o'clock 
in the afternzon of the 17th, which was the poſt day from 
Biddefard to Landon: and the letters which went from Bidde- 
and by the poſt of that evening, were received in London on the 
20th of September. That on the 19th, the plaintiff wrote the 
following letter to Fiſber. f 


Stubb-Lodge, Portſmouth, Sept. 19th, 1782. 
Dear Fiſher, 

My correſpondent, Mr. Bund:ck, having informed me, that 
he has ſent two floops to Hartland in Devoryhire, to load oats 
on my account and riſk, I beg the favour of you to inſure my 
amount of the cargoes to Portſmouth, as ſoon: as the bills are 


ſent you. T. FITZHERBERT. 


That the laſt mentioned letter, together with the former 
from Thomas, dated September 16th, we received by Fiſher in 
London, on the 20th of September; and he thereupon directed 
the inſurance in queſtion to be effected: that on the 21ſt, de- 
tendant ſubſcribed the policy. Upon this caſe, alter argument 
the bar, | | | - 


Lord Mansfield ſaid : © this policy is effected by miſrepreſen- 
tation, and that miſrepreſentation ariſes from the proper agent of 
the plaintiff, who gives the intelligence. Now whether this 
happened by fraud or negligence, it makes no difference ; for 
in either caſe, the policy is void. As to the miſrepreſentation, 
tie underwriter was warranted on the information of the 
agent to take for granted, that the ſhip was ſafe at 12 or f 
o'clock of the 17th of September ; for the agent gives an ac- 
count of the ſhip being loaded, and ſays, I wiſh the whole 
* ſafe to hand.” Then there was ſtrong ground to believe on 
lis letter, that ſhe was ſafe when the poſt came away; and the 
poſt-mark ſhews the day when the letters were ſent. How 
does this miſrepreſentation come? Why from Thomas, who 
writes to Fiſher, and gives him notice of the ſhip's ailing, on 
purpoſe that he may inſure ; for ſo he ſays expreſsly in his letter 


to Bunk. He was honeſt at the time he wrote the letter; 
«2 | but 
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C — P. but on the 16th, at night, he hears that tlie ſhip is gone aſhore 
[ and the next morning he knew that ſhe was abſolutely lol, 


The poſt did not go out till the afternoon of that day; and le 
had full opportunity to ſend an account of the loß. j; 
Thomas were not guilty of fraud, at Jeaſt he was puilty 
grols negligence: but either way, if Thomas were perſed 
Innocent, this policy, being effected by muſrepreſentation, j 
void.” 


Mr. Juſtice Milles.—“ Thomas is moſt clearly to be conſiderel 
as the agent of the plaintiff, He ſhews by his letter to Fife, 
that he acts as well by the orders of Vitgherbert as of Bundi, 
If then Thomas be the agent of the plaintiff, he is moſt cer 
tainly liable for his ee and in this caſe ie 
miſrepreſentation is groſs.” 


Mr. Juſtice Aſpburſi.— On principles of policy, it is necel. 
lary that a man ſhould be anſwerable for the acts of his agent, 
It is often difficult to prove the privity of knowledge; anl 
therefore the law will preſume, that facts known to the one, 
are alſo within the knowledge of the other. Nor is there any 
hardſhip on the plaintiff z for if this fact had been known, the 
policy could not have been effected.“ 


_ Mr. Juſtice Buller.—“ In order to ſhew, that Thomas wa 
not the agent of the plaintiff, the counſel has aſſumed a fac, 
which is contrary to the caſe; for it is ſaid, that the inſurance 
was not made in conſequence of Thomas's letter. But what 
the fact? The plaintiff's letter to Fiber deſires him to inſure, 
ſoon as the bills of lading are ſent. By whom were they to be 
ſent? By Thomas; then he refers to Thomas for all the infor- 
mation, and as the foundation of the inſurance. The plaintif, 
J dare ſay, is innocent; and ſo is the defendant. But if the 
plaintiff build his information on that of his agent, and hi 
agent be guilty of a miſrepreſentation, the principal muſt ſul⸗ 
for: It is the common queſtion every day at Guildhall, when 
one of two innocent perſons muſt ſuffer by the fraud or 
negligence of a third, which of the two gave credit. In this 
caſe, the plaintiff truſted; not the deſendant: Thomas had ver 


material information, which he did not communicate ; tit 
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conſequence of which is, that the policy is void, and the pęſſea 
muſt be delivered to the defendant.“ 


From theſe caſes, the principle, which we ſought to eſta- 


| þliſh, is evident, 2/z. that whether the fraud or miſrepreſen- 
tation be the act of the inſured, or of his agent, the policy 


is void, and the contract between the parties is vacated and 


annulled. 


To have troubled the reader with all the caſes that have come 
to trial upon the ground of fraud, would have ſwelled this 
chapter to the ſize of a volume; and at the ſame time would be 
wholly unneceſſary, as every caſe of fraud muſt depend upon 
its own circumſtances. It was thought ſufficient to lay down 
the general principles, which the courts have adopted upon the 
ſubject, and which are applicable to each diviſion of it as ſtated 
in the beginning of this chapter; and to cite two or three caſes 
under each head, in order to confirm and illuſtrate the poſitions 
and principles advanced. 


But as fraud is a charge of a very ſerious nature, materially 
affefting a man's credit, charatter and reputation, the law of 
England will never preſume that any one is guilty of it; nor 
ſet alide a contract on that ground, unleſs it be fully and ſatis- 
fa:rily proved. The conſequence of this favourable preſump- 
tion is, that the burden of proof lies upon the perſon, who 
wiſhes to avail himſelf of the fraudulent conduct imputed- 
Thus if the inſured is ſuppoſed to be guilty of fraud, the proof 
of it falls upon the underwriter ; becauſe he is the perſon, who 
is to derive a benefit from ſubſtantiating the charge. This is not 

only the law of England, but the law of common ſenſe, founded 


on principles of equity and juſtice. Although it has been ſaid, 


chat fraud will not be preſumed, unleſs it be fully and ſatisfac- 
tri proved, it is not intended to convey an idea, that there 
mult be a pgtive and direct proof of fraud, in order to annul 
the contract, The nature of the thing itſelf, which is gene- 
rally carried on in a ſecret and clandeſtine manner, docs not 
admit of ſuch evidence; and therefore, if no proof but that of 
actual fraud were allowed in ſuch caſes, much miſchief 
and villainy would enſue, and pafs with impunity. Cir. 
cumſtantial evidence is all that can be expected; and indeed, 

u 3 all 


214 


CHAP. 


Roccus, Not. 5 1 


78. 


7 
i 
} 


| 
| 


N 
. 
| 
| 
| 
þ 
{ 
[ 
[ 
# 
* 


215 
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© HA P. all that is neceſſary to ſubſtantiate ſuch a charge. The pie. 
: J judice entertained againſt receiving circumſtantial evidence 


Ord. of Lew.14. 


tit. Inſ. art. 41. 


2 Valin, 96. 


is carried to a pitch wholly inexcuſable. In the caſe before us 


we have already ſhewn, it muſt be received; becauſe the nz. 


ture of the enquiry for the moſt part admits of no other, and 
conſequently it is the beſt poſſible evidence that can be given. 
But taking it in a more general ſenſe, a concurrence of circun. 


ſtances (which we muſt always ſuppofe to be properly authent- 


cated, otherwiſe they weigh nothing) forms a ſtronger ground 
of belief, than poſitive and direct teſtimony generally affords; e. 
pecially when unconfirmed by circumſtances. The reaſon of this 


is obvious: a poſitive allegation may be founded in miſtake or 


what is too common, in the perjury of the witneſs : but circum. 
ſtances cannot lie; and a long chain of well connected fabricate! 
circumſtances, requires an ingenuity and kill rarely to be met 
with; and ſuch a conſiſtency in thoſe who come to ſupport tho 
circumſtances, by their oaths, as the annals of our courts of ju- 
tice can ſeldom produce. Beſides, circumſtantial evidence 5 
much more eaſily diſcuſſed, and much more eaſily contradifted 
by teſtimony, if falſe, than the poſitive and direct allegation 
of a fact, which, being confined to the knowledge of an ind. 
vidual, cannot poſſibly be the ſubject of contradiction founded 


merely on preſumption and probability. 


Another queſtion upon this ſubject remains to be diſculled; 
and that 1s; whether the underwriter is bound to return the 
premium, or is liable to an action for it, in a cafe where fraud 
has been proved againſt the inſured ; and conſequently whe 
the contract is void, and no riſk has been run. The ordinan- 
ces of France declare, that if fraud be proved againſt the inſu- 
red, he ſhall be obliged to reſtore to the inſurer that, which he 
has received from him, and allo to pay him double the premium: 
and if fraud be proved againſt the inſurer, he ſhall in like man- 
ner be liable to reſtore the premium, and to pay double the ſum 
inſured to the owner of the property. A Jearned commentator 
upon theſe ordinances obſerves, that if this article ſuppoſe a full 
conviction of the crime, the puniſhment is too ſmall; and that 
here the puniſhment of the aſſurer and aſſured is nearly equa 
although the crime of the aſſured is much greater, when tlie 
difference between the premium, and the value of the property 


is conſidered. Indeed, the idea of enriching one man by the 
puniſhment 
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aniſhment of another is itſelf a ſtrange one; and ſomewhat 
inconſiſtent with the preſent notions of criminal juſtice. The 
ground upon which it has been introduced into the edicts of 
France upon inſurances, mult have been this, that as the inſur- 
er in one caſe, and the inſured in the other, runs a conſiderable 
ik by ſreudulent allegations or concealments, they ſhall ſeve- 
rally be entitled to the ſums {tated in the ordinance, as a re- 
compence for the riſk they ſo incurred. | 


The law of England has hitherto been ſilent upon this ſubject, 
there being no poſitive declaration of the legiſlature reſpecting 
it: and our courts of juſtice had not till lately adopted any ge- 
neral rule, with reſpect to the return of premium in caſes of 
fraud. -In two or three inſtances in the Court of Chancery 
where the underwriters have been relieved from the payment of 
the ſums inſured, on account of fraud, the decree has directed 
the premium to be returned. | | 

Thus in a caſe in the year 1690, the defendant and others 


had come to the inſurance office, and bought a policy for in- 
ſuring the life of one Hartoell (upon whoſe life they bad no 


concern or intereſt depending) for a year; and the policy ran 


whether intereſted or not intereſted, at a premium of 5 l. per 
ent. They took this way of drawing in ſubſcribers : they 
agreed with one 1arwozd, a known merchant upon the Ex- 
change, and a leading man in ſuch caſes, to ſubſcribe firſt ; 
but in caſe Herwell died within the year, Marwsod was to 
lole nothing, but on the contrary was to ſhare what ſhould be 
gained from the other ſubſcribers. Upon the credit of Mar- 
24's ſubſcribing, ſeveral others (who had enquired of Mar- 
ud about Horwell, who was his neighbour) ſubſcribed like- 
wiſe. Horwell lived about four months, and then died ; and 
this bill was brought to be relieved againſt the policy: and 
this matter being all confeſſed by the anſwer, the court decreed 
the policy to be delivered up, and the premium to be repaid. 


So alſo in the caſe of Da Cota v. Scandret, which has al- 
ready been cited in a former part of this chapter, Lord Mac- 
clesfield, although he held the policy to be void, on the ground 
of fraud, decreed the premium to be returned to the inſured. 


It is true, that during the argument in the caſe next to be 
quoted, the counſel cited a caſe of Rucker v. Hollingbury, in 
u 4 | which 
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Whittingham v. 
Thornborough, 
Precedents in 
Chancery, p. 20. 
and 2 Vern, 20% 


Da Cofta v. 
Scandret, 2 P. 
WII. 170. Vide 
ante, p. 179. 
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OF FRAUD IN POLICTES. 


which the maſter of the Rolls had been of a different opinion 
from that delivered in the two preceding caſes. But Lord 
Mansfield ſaid, that there muſt be ſome miſtake in reciting 
the caſe before the Maſter of the Rolls; for the practice of 
the Court of Chancery was certainly agreeable to the tyo 
former cales. | 


The caſe, in which this obſervation was made, was an ac. 
tion on a policy of inſurance on a ſhip, with a count of a 90 
neral indebitatus aſſumpſit for money had and received to the 
plaintiff's uſe : and damages were laid at 98 J. The trial wa 
had, under a decree of the Court of Chancery, where the now 
defendant, the inſurer, being there complainant, had offered!; 
pay back the premium, which was 101. No money was, in the 
preſent caſe, paid into court; though the uſual courſe in theſe 


_ caſes is for the defendant, the inſurer, to bring the premium 


into court, The jury found a verditt for the plaintiff, for the 
ten pounds premium, on the count for money had and received 
to his uſe; although they were of opinion againſt the policy, 
upon the foot of fraud; and found againſt it, as being fraudu- 


lent. In fact, the firſt underwriter was only a decoy-duck, 


to induce other perſons to underwrite the policy : and it had 
been previouſly agreed between the infured and him, that he 
ſhould not be bound by ſigning the policy; which this coun 
conſidered as a fraud, and therefore that the jury had given a 
right verdict in finding the policy fraudulent. With the con- 
currence of Lord Mansfield (before whom this cauſe was tried) 
and of the counſel on both ſides, it was agreed to bring this 
queſtion before the court, whether, upon a policy of inſurance 
being found fraudulent, the premium ſhould be returned to the 
plaintiff (the inſured) or retained by the defendant (the inſurer, 
The caſes abovemention2d were quoted by the counſel for the 
plaintiff; but they being all in Chancery, Lord Mansfield ſaid, 
he wanted to know whether there was any common law deter- 
mination to the ſame effect. As it did not appear that there 
was, his lordſhip ſaid, It was plain what muſt be done in this 


. — 
caſe; for he looked upon the offer made by the complainant $ | 


q \ 4 « 13711. 
bill in equity, to be the ſame thing as if the money had 44 
ally been braught nfs cut, in the preſent caſe. 


But 


| fubjedt, as not to lay down any general rule; and although in — 


is notorious, Palpable, and groſs in its nature, the court may 
| order, and has ordered the underwriter to retain the premium. 


eſſebting the policy. The counſel for the plaintiff were under 
dulent inſurances upon this very ſhip, ſubſequent to the one 
| now in diſpute ; but contended that news of the loſs of the ſhip 


bad not arrived, till after this particular one was effected. The 
| evidence, however, was ſo ſtrong as eaſily to convince the 


| broker; and they found a verdict for the defendant. 


| Cale of Carter v. Boehm, which has already been quoted at 3 Burr. 1909. 
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But although the common law has been ſo ſilent upon the c H A p. 


all the caſes ſtated, the premium was reſtored; yet if the fraud 


Thus where an action was brought by the inſured to recover Tyler v. Horne, 
Si 
150 “/. being the amount of the defendant's ſubſcription ; the Guildhall ate 
ground of refuſal was, that the inſurance was fraudulent ; and Hil. T. 1785. 


that the plaintiff knew of the loſs of the ſhip at the time of 
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the neceſſity of admitting that their client had made ſome frau- 


dg „Pana * Nr N 


jury, that the plaintiff had received information of the loſs 
before the order for making the inſurance was given to the 


Lord Mansfield ſaid, The fraud was ſo groſs, that the pre- 
mum ſhould not be recovered from the underwriter. 


At laſt this oreat queſtion came to be expreſly decided, Chapman 


: and others 
where the agent of the aſſured only had been the guilty per- Aſſignees of 
ſon; and the whole Court of King's Bench were of opi- many 
nion, that in all caſes of actual fraud on the part of the aſ- 33 Ges. III. 
ſured or his agent, the underwriter might retain the pre- 


mium. 


It is proper alſo here to obſerve, that it has been laid down 
3s Clear law, that if the underwriter has been guilty of fraud, 
en action lies againſt him, at the ſuit of the inſured, to recover 


the premium. Thus it was ſaid by Lord Mansfield, in the 


"ge in this chapter: © the policy would be void againſt the 
* underwriter, if he concealed any thing ; as, if he inſured a 
hip on her voyage, which he privately knew to be arrived ; 

and an ation weuld lie to recover the premium.” 


By ſeveral of the foreign ordinances, the puniſhment of ome of Amſter- =» 
frau 


dam, art. 56. 1 
h in matters of inſurance, is exceedingly ſevere. By thoſe 2 Mag. 146. .. 
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of Amſterdam it is declared, « that as contracts ink 
are contracts of good faith, wherein no fraud or dee; 
© ought to take place, ip caſe it be found, that the inſured ot 
« jnſurers, captains, ſhippers, pilots, or others uſed fraud, de. 
« ceit or craft, they ſhall not only forfeit by their deceit 23 
ge craft, but ſhall allo be liable to the loſs and damage ovca. 
&« ſioned thereby, and be corporaily puniſhed for a terror an 
example to others; even 20:th death, as pirates and maniſe} 
& thieves, if it be found that they have uſed notorious mal. 
« yerſation or craft.” The ordinances of Middleburg con. 
tain a proviſion exactly in the ſame words. At Stockhzlm ally 
it has been declared, that ſuch an offender, beſides reſtitution 
to the party injured, ſhall, according to the circumſtances of 
every particular affair, be puniſhed 1 in his eſtate, honour, and 


life. 


Frauds in contracts of inſurance have not as yet had any 
puniſhment affi xed to them by the laws of England, that I have 
been able to learn: but there are one or two caſes which hae 
been declared to be felonies by poſitive ſtatutes, where the alt 
committed has been to the prejudice of the underwriters, 


By a ſtatute in the reign of queen Anne, it was enacted, that 
jf any captain, maſter, mariner, or. other officer, belonging to 
any ſhip, ſhall wilfully caſt away, burn, or otherwiſe deftioy 
the ſhip, unto wluch he belongeth, or procure the ſame to be 
done, to the prejudice of the owner or owners thereof, or of 
any merchant or merchants that ſhall load goods thereon, (at 
by a ſubſequent ſtatute, to the prejudice of any perſon ot 
perſons that ſhall underwrite any policy or policies of inſurance 


thereon) ſhall ſuffer death as a felon ; and the benefit of clergy 


is taken away from this offence by 11 Ges. I. ch. 29. 


Theſe are the only proviſions, which the legiſlature of this 
country has, as yet, thought proper to make for the preven- 
tion of crimes of this enormity : but as the records of our 
courts of juſtice evidently prove that frauds are too frequent 
in policies of inſurance, greater ſeverity than merely annull- 
ing the contract ſcems neceſſary, in order to put a ſtop t9 
— offences. 


CHAPTER Tus ELEVENTH. 


: Of Sea-worthineſs. 
Nl | 
1. | | 
b. AVING in the preceding chapter treated very fully © H A P. 
0 of the influence which fraud has upon the contract of TI. 
M inſurance ; we proceed to ſhew, that other circumſtances, in 
of which no fraud whatever can be diſcovered, or even ſuſpected, 
nd will alſo vitiate and annul the policy. Of this nature is the 45 
| doctrine of Sea-Worthineſs. Upon this point it has been de- 4 
| termined, that every ſhip inſured mult, at the time of the I 
ny | inſurance, be able to perform the voyage, unleſs ſome exter- 1 
ve nal accident ſhould happen; and if ſhe have a latent defect 3 
ve | wholly unknown to the parties, that will vacate the contract; » 
it and the inſurers are diſcharged. This doctrine is founded 1 
upon that general principle of inſurance law, that the in- vs 
ſurers ſhall not be reſponſible for any loſs ariſing from the in- 15 
; ſuffcient or defectiye quality or condition of the thing inſured. 8 
0 | 1 
y, "There is in the contract of inſurance a tacit and implied 4 
be 2greement that every thing ſhall be in that ſtate and condition, 1 
of in which it ought to be: and therefore it is not ſufficient for the : 4 
0 | inſured to ſay, that he did not know that the ſhip was not A 
- ſea. worthy; for he ought to know that ſhe was ſo, at the —_ 
_ | time he made the inſurance. The ſhip is the ſubſtratum 
oy of the contract between the parties; a ſhip not capable of 
performing the voyage is the ſame, as if there were no 
ſhip at all; and although the defect may not be known 
I to the perſon inſured, yet the very foundation of the contract : 
5 being gone, the law is clearly in favour of the under- writer; 
ur becauſe luch a defe& is not the conſequence of any external 
4 misfortune, or any unavoidable accident, ariſing from the pe- 
” ls of the ſea, or any other riſk, againſt which the under 


Writer engages to indemnify the perſon inſured. To ſupport a 


-ontrary doctrine would introduce a variety of frauds, as it 
Wo 


uld probably ſubject the underwriter to account for the loſs, 
diminution, 
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diminution, or waſte, which may happen from the neceſſary 
and ordinary uſe of the thing inſured ; or the wear and tear a 
the ſhip in the common courſe of the voyage: and all of theſe are 
riſks, to which the inſurer has never been conſidered as expoſed, 
From what has been ſaid it appears, that the ground of deciſion 
in this caſe is perfectly diſtin from any principle of fraud: thy 
it depends merely upon this, that the inſured is preſumed ty 
be better acquainted with the ſtate and condition of his (hip 
than any other man ; and that he has tacitly undertaken, that 
ſhe is in a condition to perform the deſtined voyage. But a. 
though the inſured ought to know whether his ſhip was {ea 
worthy or not at the time ſhe ſet out upon her voyage; yet he 
may not be able to know the condition ſhe may be in, after ſhe 
is out a twelyemonth : and therefore, whenever it can be made 
appear, that the decay, to which the loſs is attributable, did not 


commence till a period ſubſequent to the inſurance, as ſhe wa 


ſea-worthy at the time, the under-writer, it is preſumed, would 
be liable. Indeed, in a very late caſe upon another point, but 
where the fame principle was much relied upon, Lord Mau 
field ſaid, By an implied warranty every ſhip inſured muſthe 
« tight, ſtaunch, and ſtrong; but it is ſufficient if ſhe be {a 
« at the time of her failing. She may ceaſe to be ſo in twenty- 
« four hours after departure, and yet the underwriter will con- 
« tinue liable x. Every caſe of this kind, it is true, muſt de- 
pend upon its own circumſtances; but when they are once 
aſcertained, the rule of law is clear and deciſive. The only ma- 
terial caſe upon this ſubject in the law of England is that of 


the Mills frigate, which underwent a variety of diſcuſſion in 


ſeveral courts, and was finally determined in favour of the inſu- 
rers. I have uſed my utmoſt endeavours to procure a copy of 
the opinions of the judges upon that caſe ; but they have been 
ineffeQual : therefore the reader muſt be ſatisfied with a fu! 
ſtatement of the circumſtances, as they appeared upon the de- 


* But if a Thip ſail upon a voyage, and in a day or two becomes leakv, and foun · 
ders, or is obliged to return to port, without any ſtorm, or viſible or adequate 
cauſe to produce ſuch an effect, the preſumption is, that ſhe was not ſea-worthy 
when ſhe ſailed; and the jury, upon the plaintiff*s own caſe, may draw ſuch a con- 
clufioa. Murg and another v. Vandam, Sittings at Guildhall before Lord Ken- 


yon after Micnaclmas Term 1794. 


muries 
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murrer to the evidence, and with the judgment given upon that 
demurrer, as it is recorded. 


| Before the proceedings in this caſe are ſtated, it will be ne- 
cefary to mention, that an action had been brought in the court 
of Common Pleas on the ſame policy againſt one of the under- 
writers; and Lord Camden, who tried that cauſe, diretted the 
jury to find a verditt for the plaintiff: but upon a motion for a 
new trial, his Lordſhip declared, that he had changed his opinion: 
ind the whole court of Common Pleas laid down the princi- 
ples above ſtated, and directed a new trial. Upon the ſecond 
trial, Lord Camden ſtated to the jury the opinion he had formed 
upon the ſubject, and a verdict vas accordingly given for the 
defendant, which, upon a ſublequent application, the court of 


Common Pleas refuſed to ſet aſide. The plaintiffs then com- 


menced a new action in the court of Exchequer againſt another 
of the underwriters, and which is now the ſubje& of our 
attention. 


This was an action on a policy of inſurance, loſt or not loſt, 
at and from the Leeward I/lands to London, warranted to fail on 
or before the 26th of July, upon any kind of goods, wares, and 
merchandizes; and alſo upon the body, tackle, Sc. of and in 
ihe g32d ſhip or veſſel called the Mills Frigate, beginning the ad- 
venture on the goods from the loading thereof on board the ſaid 
hip at Sr. Kitt's, and upon the ſhip from her arrival at the 
Leeward Iſlands, The defendant undertakes to indemnify 
againſt the uſual riſks, for a premium of 21. 105. per cent. The 
lols was deſcribed in the firſt count of the declaration in theſe 
words: That the ſaid ſhi p, after her departure from Nevis on 
her voyage, and during her ſaid voyage, ſailing and proceeding 
* on the high ſeas by and through the force of winds and tem- 
* peſtuous weather, and by and through the mere perils and 
* dangers of the ſeas, ſprung divers leaks, and became very lea- 
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ther v. Roebuck. 
In the Excheq. 


* ky, crippled, bulged, disjointed, ſplit, and wholly loſt.” In 


'le ſecond count the loſs is alledged thus: * by and through 
„the mere perils and dangers of the ſeas, and by the ſtarting 
* and looſening of one or more plank or planks of the ſaid ſhip, 
a and by accidentally ſpringing one or more leak or leaks, the 
5 laid ſhip became very leaky, crippled, c. and totally unable 
o proceed on, or perform the ſaid voyage.“ There were two 


other 


— 
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other counts in the declaration upon a policy on freight to recy, | 


ver from the underwriter the amount of his inſurance upon thy 
alſo; and a fifth count for money had and received to the plain, 
tiff's uſe. The defendant pleaded the general iſſue; with; 
notice of ſet off, having paid the premiums into court, 


This cauſe came on to be tried before Lord Chief Bar 
Parker ; and the defendant demurred to the evidence producei 
on the part of the plaintiff. The demurrer follows in the 
words: Thereupon the ſaid Fehn and Thomas Mills (the pain. 


tiffs) ſhew in evidence to the jury to prove and maintain th 


iſſue within mentioned on their part, to wit, that the deſendat 
under wrote the policy of inſurance, and that the plaintiffs yer 
intereſted to the amount as in the declaration 1s mentioned: 
That the ſhip in queſtion was a French built ſhip, and known 
to be ſo to the defendant at the time he underwrote the {aid 
policy: That the timbers of French ſhips are uſually faſlenet 
with iron bolts or ſpikes, which are liable to grow ruſty ; an 
when the ſame are grown ruſty, the timbers of ſuch {hys 
frequently become looſe at once, and the ſhips are renderedina 
pable of bearing the fea, without any perceptible ſymptoms ci 
decay: That the ſhip in queſtion was purchaſed by the plaintif 
in the year 1757 : that ſince that time ſhe has been general 
employed by the plaintiffs, who are Meſt India merchants, i 
that trade; and large ſums have conſtantly been inſured on her 
and her cargoes : That in February 1764, being bound to tit 


' Leeward Iſlands, and back again to Landen, ſhe failed on ler 


voyage: that before ſhe ſailed from London on that voyage, tie 
plaintiffs ordered the captain to have every thing done to the lip, 
which he ſhould think proper to repair her: That in purſuance 
of ſuch orders, the ſhip was put into dock and repaired, where the 
ſhip carpenter did all ſuch repairs to her as he was ordered, tle 
expences of which amounted to about 1007. of which about 30. 
was for the ſheathing and other repairs of her hull, and 
the reſidue in her upper works : that nothing more appeared 
to the ſhip carpenter, or the captain, to be wanting to make 
her fit and complete for the ſaid voyage; but her iron bolt 


and ſpikes were not then examined, which could not be 


done without taking off her ſheathing; an act never done 


where (as the caſe is here) the ſhip had been ſheathed a litt'e 


time 
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rance are generally underwritten, keep a regiſter, in which all 


| ſhips uſually inſured by them, are entered with an account of 
| the age, conſtruction, and viſible goodneſs of the veſſels, and to 


whom they belong, and alſo employ a ſurveyor, whoſe buſineſs 


i is to ſurvey ſuch ſhips: that the ſhip in queſtion, at the time 
of underwriting the policy, and long hefore, had been entered 
in ſuch regiſter ; and previous to her laſt outward bound voy- 
ige, had been ſurveyed by one Thamas Il hitewaad, who was 


then employed by the faid Gezrge Hayley, and other under- 
writers, as ſuch ſurveyor ; and as far as appeared to the ſaid 
Th:mas M pitetvood, was in good condition, and perfectly fit 
to undertake a voyage to and from the Leeward lands ; but 


| the ſurveyor did not, neither could he, examine the bolts and 


ſpikes for the reaſons aforeſaid; but did ſurvey as far as is ever 
pratiſed in ſuch caſes : that the ſaid George Hayley had often 
before underwrote policies on the ſaid fhip and her cargoes ; 
and the witneſs, who was the inſurance broker, ſaid he believed 
Mr. Hayley knew as much of the coadition of the ſhip as the 


| plaintiffs did, and particularly on the outward bound voyage to 
the Leeward [Nands, he underwrote 4007. on this ſhip: that in 


ſuch laſt outward bound voyage, the ſhip met with a great deal of 
bad weather; was very leaky, and could not get into Madeira, 


| where ſhe was ordered to touch ; but was obliged to bear away for 


the iſland of Neige tt at ſhe arrived at the iſland of Nevis on the 
frſt of pril 176, and from thence went o the iſland of Saint 
CUritipher, where ſhe delivered her outward bound cargo, and 
nal ſuch repairs done to her, as were then thought neceſſary, and 
to all appearance put into a proper condition for her voyage home; 
but her bolts and ſpikes were not, nor could be examined there: 


| that about the end of the ſaid month of April, the ſhip ſailed 


from &. Kitt's to Nevis, where the captain had been promiſed 
a loading tor her home: that on her arrival at Nevis, the plan- 
ters, knowing ſhe had been leaky in her outward bound voyage, 
vere not willing to put ſugars on board her; and that in 
order to ſatisfy the planters there, that ſhe was in a proper 
condition to carry a cargo of ſugars to London, they propoſed 
to the captain, as a meaſure which would be fully ſatisfactory 
to them, that he ſhould ſubmit the {hip to be ſurveyed by all 
tte captains then in the harbour, being ſix in number; and 

| told 


223 


ume before : that George Hayley Eſq. the firſt underwriter on C HA P. 


| this policy, and many other perſons by whom policies of inſu- \s | 
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CH A P. told him, that if they ſhould report her to be fit for a voyage 
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to London, they would then load her with ſugars: that the 
captain did ſubmit to ſuch ſurvey; though it would have he 
for the intereſt of the ſaid captains to report the ſhip unfit fy; 
the voyage; as by that means they would have had an oppor. 
tunity of gaining more freight and ſooner : that on the $th d 
of May 1764, the ſaid captains, after having ſurveyed bot 
carefully, but without examining her bolts and ſpikes, which 
could not be done, there ſigned the following report: « Ni, 
May 8th, 1764. At the requeſt of captain George Fin, 
« of the ſhip Mills Frigate, we the ſubſcribers did repair an 
board the ſaid ſhip, and after due examination, it did appear 
“to us, that the occaſion of the ſhip's making more water than 
« uſual on her voyage from London to this place, was occ- 
te ſioned by ſome neglect in caulking the ſaid ſhip, which max 


K 
* 


very eaſily be made tight, the ſaid ſhip otherwiſe appearing 


* to us to be ſtrong and ſound; and when caulked, we ares 
e opinion, will be fully ſufficient to carry a cargo of ſugust! 
London, Fohn Shepherd, &c.” That afterwards the ſhip wa 
caulked according to the {aid report, and that thereupon the 
planters ſent their ſugars on board, and the ſhip was ſoon 
loaded with about three hundred and ſeventy hogſheads df 
ſugar : that during the time of her loading, and until an 
at the time of her ſailing, which was about two months, tle 
ſhip continued tight, appeared to be in good condition, and 
made no more water than the beſt ſhips uſually do, and ar 


expected to do: that the ſhip ſailed from Nevis on the 200 


day of July 1764, about eight o'clock in the evening, and 
the next day, about four o'clock in the afternoon, without any 
bad weather or extraordinary ſwell of the ſea, ſhe ſprang 
leak, and the captain was obliged to bear away for St. Chris 
pher, where he arrived on the 28th of Fuly: that on his 
arrival there, he got the ſhip unloaded to ſee what was the 
matter with her, when it appeared that ſhe had ſtarted a plank: 
that he thereupon applied to the judge of the Court of Vice 
Admiralty for a warrant to ſurvey the ſhip; and a warrant V® 
granted to four captains, and two ſhip carpenters, or any three 
of them; four of whom did, according to ſuch warrant, fü. 
yey the ſaid ſhip, and did report, that ſhe was unfit to Pf. 
cecd on her voyage without being thoroughly repaired ; and 


that 
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that the expence of ſo repairing her there, would amount C * ln P. 


to more than the value of the ſhip and freight; and ſhe was N 


therefore condemned by the ſaid court as unfit for the ſaid 
vorege: that ſome of the iron bolts and ſpikes, with which the 
timbers of rhe {hip in queſtion, like other French built ihips, 
were faſtened, were broken in the plank that was ſo ſtarted, 
which the captain and the ſaid ſurveyors felt, by paſſing up 
their hands between the plank and the ſhip ; and which ap- 
peared upon farther opening the ends of the plank ; and that 
the {aid plank was ſtarted from one end to the other: that it 
was owing to the ſaid bolts and ſpikes being grown ruſty and 
decayed, as then appeared to the captain and ſurveyors, that 
ſuch plank ſtarted : that he believed the ſurveyors, who con- 
demned her, thought the ſame ; wherefore, and ſuppoſi ing the 
other bolts and ſpikes in the ſhip were alſo grown ruſty and 
decayed, though that could not be known for certain, without 
ripping off her planks, and making a more ſtrict examination, 
the ſurveyors made their {aid report of condemnation : that the 
ſaid plank was not taken off, nor could it be, without ſinking 
the ſhip, but continues at Ft. Chri/lapher”s as a hulk : that on 
the aforeſaid account, it was then concluded, and is now be- 
lieved by the captain, that the ſald ſhip was not fit for the injured 
het home, at the time ſhe fo failed from Nevis for Lenden, 
7 gh, 15 all outward appearance, ſhe was a very goed ſbip, and, 
as he chen believed, proper for the dayage; and ſuch a ſhin as he, 
frim her eutward appearance, ſhould have had no objectian to Jail 

in gain; but had he known the decayed condition of her ſaid 
bolis and ſpikes before he ſet ſail on bis homeward bound voyage, 
he would not have ventured his lite in her: that there is no 
dock, nor ſcarce any materials for repairing ſhi ips at Sf. 
Chr::pher”s, nor could ſhe fail to any other place to be re- 
part; and that if this misfortune had happened in Nzrh 
America, or 7ingland, where there are proper docks and mate- 
nals, the might have been repaired for three or four hundred 
Pounds: that while the ſaid ſhip was firft at S?. Chrif/epher”s, 
before the had taken in her cargo, nameiv, on the 23d of April 
1764, the captain wrote the following letter to the plaintiffs: 


« Gentlemen, 


Et. Chri? pher 55 April 235 1764. 


£c 
1 take the firſt opportunity oi acquainting you, that I ar- 


88 „ 


| at Nevis, afte 4 moil diſmal paſſage, on the fit inſlant. 


* * On 
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“ On the fixth of March, at day-break, I made the iſlany 
* Deſerts, diſtant about four leagues, run down for Matiirg, 
« with a freſh pale at E. S. E. till four in the afternoon, whey 
« being within a mile off the ſhore, and judging about five or 
« ſix miles off Fenchall Road, a very hard and dark ſul 
&« took. us ſuddenly with ſuch violence, that I was obliged to clears 
&« the land under the courſes. It was exceſhvely hazy the whole 
« evening alter, that one could hardly ſee the ſhip's length; 
&« ſo that it would have been the greateſt imprudence to haverun 
ce the riſk of overſhooting our port, or running aſhore, The 
« pale increaſed, and, in the night, came round to the N. I. 
« and the ſhip flrained ſo much by the preſſure of fail we wer 
&« obliged to carry on her in that great ſea, that it was with the 
« utmoſt difficulty we could keep her free. On the eighth, at 
« nine in the morning, reckoning mylelf nineteen leagues to 


« leeward of Madeira, our ſbip ſo looſened, that we could not 


« carry fail upon a wind; and ſeeing no probability of the 


« wind ſhifting or abating enough to give us a chance of beats 
ing up, bore away for Nevis, judging it better ſor the preſer- 
« vation of the whole than to run any hazard in endeavour- 
« ing for the Canaries in our weak, leaky, and diſtreſſed condi- 
« tion. I have conſulted with Mr. Cle, the counſellor here, 
« who adviſes me to ſell the flour and lime at publick vendue, 
« and to carry the iron hoops, &c. back to England. As tle 
« ſhip's complaint has been chiefly in her upper works, I am cli. 
% ged to have her new nailed from the wail upwards ; and hope 
« you will find that what repairs are neceſſary to be made here, 
« are conducted with all the frugality circumſtances will at- 
„ nut of. 


That the plaintiffs received this letter in London on the 130 
dy of June 1764, and, a day or two afterwards, gave it to 
Afatthew Torigocd, an inſurance broker, to get 1,000 J. inſured 
on the freight home for the uſe of the owners, and 250/. 01 
their fourth part ofthe ſaid ſhip: that the ſaid Tiwvgod firit ſhews 
ed the policy in queſtion, and the letter to the ſaid George Hay, 
on the rgthof Zune 1764, who, after reading over the letter, all- 
ed him what intereſt he had to inſure; to which the broker an- 
{\ered, ſhip, freight, and cargo; and that he might write which 
he picalcd : that thereupon the ſaid Gezroe Hayley ſaid he would 
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ſhe had received, as it was a ſummer voyage; but that ſhe 
would very likely damage her cargo : that the ſaid George Hay- 
I/ was going to underwrite the ſaid policy for 300 J. on the 
{aid ſhip, and had wrote the figure 3; but on the ſaid Matthew 
Towgo0d s telling him, he was a bold man to write three hun- 
dred pounds after reading the ſaid letter, the ſaid George Hayley, 
ruck out the figure 3, and converted it into a 2, and accord- 
ingly underwrote the ſaid policy for the ſum of two hundred 
pounds on the ſaid ſhip : that the ſaid Matthew Towgord ſhewed 
the ſaid letter to the ſaid defendant Roebuck, and all the other 
underwriters on the ſaid policy, before they underwrote the 
{ame ; and the ſaid defendant ſays, that the evidence aforeſaid» 
in manner and form aforeſaid, ſhewn by the plaintiffs to the 
jury, is not ſufficient in law to maintain the iſſue within joined 
on the part of the ſaid plaintiffs ; and that he the defendant to 
the evidence aforeſaid hath no neceſſity, nor by the law of the 
land is obliged to anſwer. Wherefore he prays judgment, and 
that the jury may be diſcharged from giving any verdict upon 


the 1ſſue, 


The plaintiffs join in demurrer, 


Upon this demurrer, judgment was given in the Court of 
Exchequer for the underwriter. A writ of error was then 
brought in the Court of Exchequer Chamber, which was re- 
ferred to Lord Mansſield and Lord Chief Juſtice Milmit, who, 
aſter argument, allo reported their opinions to be in favour of 
the defendants ; agreeable to which report, judgment was ac- 
cordingly pronounced. This is the only account, which can 


now be given of this caſe, as the report upon theſe occaſions 


is generally made in private, and the reaſons, upon which it is 


founded, are not publickly given. But from the above very 
accurate ſtatement which has been procured from the record, 
i will appear, that the deciſion did not turn upon any fraud or 
concealment of circumſtances; but, on the contrary, every 
thing was done in the moſt fair and honourable manner, and 
the underwriter was fully informed of every event, with which 
tie inſured was himſelf acquainted. The caſe was decided en- 
rely upon the principle of ſea-worthinels ; that however inno- 
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| nnderwrite the ſhip, ſaying ſhe would come home ſafe enough, C H A P. 
notwithſtanding the damage which the ſaid letter imported XI. 
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C 1 A P. cent or unfortunate the inſured might be, yet if the ſhip wy 


& 4 Md , 
not ſea-worthp, at the time of inſuring, there was no contrad ze 
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all between the parties; becauſe the very foundation of the con. 
tract, the ſhip, was in the ſame condition as if it did not exif, 
That the concluſion thus drawn from the judgment given in 
the Exchequer Chamber, is not larger or more extenſive thun 


the deciſion will warrant, is evident from what was ſaid ly 


Lord Mansfie/d, when, upon a ſubſequent occaſion, the caſe gf 
the Mills Frigate was relied upon in argument at the bar, 


In the caſe of the Earl of March v. Pigot, which came beſon 
the court of King's Bench in the year 1771, the caſe of the 
Mills Frigzte having been mentioned, Lord Mansfield ſaid, 
« The inſured ought to know whether his ſhip was ſea-worthy 
or not, at the time the ſet out upon her voyage ; but hoy 
ſhould he know the condition ſhe was in after ſhe had been 
out a twelvemonth? It is true the propoſition laid down by the 
counſel in that caſe is merely, “ that the caſe of the Milli Hi. 
% ale was an inſurance upon a ſhip, which had a latent deſed 


totally unknown to the parties; and the inſurers were holden 


« not liable on account of the ihip's not being ſea-worthy, 
te though ſuch defect was not known.” Lord Mansfield is then 
reported to have ſad, © 1 differ totally in opinion from that 
doctrine;“ 
ſentence above ſtated, which 1s in effect the ſame with that 
which the reporter has put into the mouth of the counſel; and 
which in truth contains the whole doctrine of ſea-worthineſs, 


when the exception put by Lord Mansfield is added, namely, 


and yet his Lordſhip is- made to conclude with tle 


that the inſured {hall not anſwer for the ſuihciency of the ſhip, 


after ſhe has been out a conſiderable time. The probability 1s, 
that the counſel laid down the propoſition in more extenſive 
terms than the reporter ſtates it, namely, that if the ſhip was 
not fea- worthy at ary lime during the voyage, the inſurers would 
be diſcharged. By admitting tais preſumption, the whole wil: 
be caſily reconciled ; for then Lord 1Mansfield*s denial of ſuch 
extenſive doctrine is ſupported and illuſtrated by the diflinc- 
tion, which ke aſtcrwards takes in the concluſion of the ſen- 
tence. 


It 
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it is ſingular, that the deciſion, which has occupied the 
whole of this chapter, ſhould have occaſioned ſo much diſcuſſion 
at the time it was determined, as that pamphlets were written 
upon both ſides of the queſtion ; eſpecially when it is conſi- 
dered, that the doQrine there eſtablithed is by no means novel 


in itſelf, and is entirely conſonant to the laws of all the mari- 


time and commercial nations in Europe. 


The ſea- worthineſs of the ſhip being thus Ren to be an im- 
plied condition in this ſpecies of contract, it follows of courſe, 
that, in entering into the engagement, it is not neceſſary that 
there ſhould be any previous repreſentation of the condition of 
the [hip ; becauſe, unleſs it be fit for the performance of the 
voyage inſured, there is no binding contract; and any inſuſſi- 
cieney of the veſſel in a former voyage will not vacate tlie 
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POLICY s 


Thus in an action upon a valued policy of inſurance upon 
the ſhip Two Sifters, and a cargo of wheat and wines, from 
Madeira ts Charle eflown. The ihip had failed from J. anon 19 
Madeira, The plaintiff, who was owner of the cargo, ordered 
his broker to procure an infurance from Madeira for the oyage 
to Charle//zwn, which was accordingly done; but he did not 
communicate to his broker or the underwriters two letters 
which he had received from his captain the day before he 
clicted the mſurance, ſtating, that the ſhip had arrived at Ma- 
deira, but was very leaky, and that the pipes of wine had 
been half covered with water, But it was proved at the trial, 


that the leak had been completely flopped before ſhe failed 


from 3744 ra, and of courle before the cominencement of the 
nik inſured. In her voyage to CHarleſtotun ſhe was taken, 
and the plaintiff abandoned. 


Lord Mansfield told the jury, “ that there ſhnuid he a repre- 
ſentation of every thing relating to the riſk, vehich the under- 
writer has to run, except it be covered by a warranty. It is a 
condition, or implied warranty, in every policy, that the ſhip 
i ſcanvrorthy; and therefore there need ie no repreſentation 
of that. If ſhe fail without being fo, there is no valid policy. 
Here the leak was ſtopped before the failed from Madeira, and 
ws feiledin goodcondition from thence and there ig no occaſion 
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RAF. 
XI. 
CER Ie 


Ord. of Lewis 
T4th, tit. Inſur. 


art. 12. 2 Val. 80. 


E. 5. art, 8. 


2 Mag. 90. 140. 
2 Val. 81. 


1 Val. 654. 


OF SEA WORTHINESS. 


to ſlate the n of a ſhip or cargo at the end of her for. 
mer voyage.” There was a verdict for the plaintiff. 


In the ordinances of Lew:s the fourteenth it is declared, thatde. 
cay, waſte, or loſs, which happens from the internal defect ofthe 
thing inſured, ſhall not fall upon the underwriter. A commen. 
tator upon theſe ordinances has gone into the reaſon andprinci. 
ple of ſuch a regulation, and has ſhewn the propriety of it. He 
ſets out by obſerving, that this doctrine is of a date as ancient 
as the period when the French treatiſe called Le Guidon waz 
publiſhed, which was about the year 1661, at which time, 


as appears by a reference to the book itſelf, it was conſiderel 


as a ſettled principle, that loſſes, happening from cauſes of this 
nature, were not to be a charge upon the underwriter. The 
ſame author has alſo ſhewn, that ſuch a proviſion is adopted in 
favour of the inſurers by the ordinances of Reterdam and Au. 


flerdam. After ſtating theſe circumſtances, he proceeds to ſay, 


that when a ſhip 1s deemed incapable of finiſhing her voyage, 
the queſtion whether this event is a charge upon the under. 


writers or not, depends upon another ; namely, whether it 


happened by the violence of the ſea, or other fortuitous circum- 
lance, or whether the diſability procceds from ape and rotten- 
neſs. This will be determined by the enquiry which was made 
before the departure of the ſhip, in order to judge, whether it 
was in a condition to perform the voyage or not : if the latter 
was the caſe, the inſurers ought not to anſwer. In another 
part of this work, after laying down the ſame doctrine, he de- 
clares, that the indemnity will be void, even though the ſhip 
hasbeen examined before her departure, and declared capable of 
performing the voyage ; fince the event has ſhewn clearly, thi 
on account of latent defects it was no longer navigable ; that 
is, if it were proved that parts of the nip were fo rotten, weal⸗ 


ened, and deſtroyed, that the was not in a proper ſtate to reli. 


the ordinary attacks of wind and ſea, inevitable i in every voyage, 
then the underwriters are diſcharged. The reaſon is, tha: 
the examination of the ſhip before her departure extends on ly 
to the external parts, becauſe ſhe is not unripped ; at leaſt no: 
ſo as to diſcover the interior and latent defects, for which tie 
owner or maſler of the ſhip continues always reſponſible, and 
that with the greater r jullice, becaule they cannot be whol!! 


4 ignorant | 


or- 


de. 


Cl 


— 2 


| by the declarations of foreign laws, and by the opinions of fo- 
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ignorant of the bad ſtate of the ſhip: but ſuppoſing them to & = & P. 


A be ſo, it is the ſame thing, being indiſpenſably bound to 7 — 
| vide a good ſhip, able to perform the voyage. 


The opinion of this learned foreigner is ſupported by two of 
his countrymen, Pothier and Emerigon. 
Having thus ſhewn that the doctrine of ſea-worthineſs, as Pothiér Tr. 


P ; 5 . d' Aſſurance. 
eſtabliſhed by the deciſions of our courts of juſtice, is confirmed ,, 66. 1 Emeri- 


gon, p. 580. 


reign writers; it is ſufficient now to ſay, that where the ſhip 
is not ſea-worthy, the policy of inſurance 1s void, as well where 


| the inſurance is upon the goods to be conveyed in the ſhip, as 


when it is upon the ſhip itſelf. For whenever a caſe ariſes 2 Val. 164, 
with reſpett to damage done to goods through the inſuffici- 

ency of the ſhip, the queſtion, whether the maſter or owner is 

liable to make good the loſs, depends upon aſcertaining, whe- 

ther the ſhip was in a condition to periorm the voyage at the 

tine of her departure, or became defective from bad weather, 

rod the perils of the wind and ſea, 


CHAPTER rTuz TWEL FTI. 


Of Illegal Voyages. 


+ 3 To P. WE proceed now to the conſideration of another circum. 


— 


ſohnſon v. Sut- 


jen, Doug. 241. 


ſtance by which the contract of inſurance is vacated 
and annulled ab initio; and it is this; that whenever an infur. 
ance is made on a voyage expreſsly prohibited by the common, 
ſtatute, or maritime law of the country, the policy is of no ef. 
feat. The principle, upon which ſuch a regulation is founded, 
is not peculiar to this kind of contract; for it is nothing more 
than that which deſtroys all contratts whatſoever : that men can 
never be preſumed to make an agreement forbidden by the laws; 
and it they ſhould attempt ſuch a thing, it is invalid, and wil 


not receive the aſſiſtance of a court of juſtice to carry it ino 


execution. 


The moſt material cafe upon this point is that of 7e 
and Suſton, which came on to be argued in the year 1779, and 
received the ſolemn opinion of the Couit of King's Bench. 


It was an action on a policy of inſurance on goods, on board 
the ſhip Venus, © loſt or not loſt, at and from Landon to Nav 
York, warranted to depart with convoy from the channel for tle 
voyage.” The cauſe was tried before Lord Mansfeld at Culli- 
hall, and a verdict was found for the plaintiff. The defendant 
obtained a rule to ſhew caule why there ſhould not be a new 
trial. The facts, upon his Lordſhip's report, appeared to be 
theſe : the ſhip was cleared for Halifax and New 157, She 


had proviſions on board, which ſhe had a licence to carry to 


New Vl, under a proviſo in the prohibitory act of 16 Geo. 3. 

5 . . 1 
c. 5. But one Half of the cargo, including the goods, which e 
the full ect of this inſurance, was nat Jicenſed, and was not calcu- 
Jaicd for the Half market, but for New 127 f. There had 


ern 1 
been a proclamation by Sir Hiiliam Hotue to allow the entry ol 


unliceaſcd 5 at Aew 1, and though there were bonds 
| uſual Iy 


F afually given at the Cuſtom Houſe here, by which the captain C H A P. 
eng 
| Landed there. The commander in chief had no authority under 


| cportation of unlicenſed goods. The Venus was taken in her 


E | 


E wiſh, excepting ſhips laden with proviſions tor the uſe of his 
| pollefſed by his majeſty's troops, provided the maſter ſhall pro- 
hecies of proviſions; but by the fame proviſo, it is declared, 


| {cited, After argument, upon the motion for a new trial, 


goes on an e{labliſhed practice, directly againſt an act of parlia- 
mem. If the defendant did not know that the goods were 
| unlicenſed, the objeftion is fair as between the parties. If he 
dd, he would not deſerve to be favoured. But, however that 
ma be, it was illegal to ſend the goods to New York, and, in 
| tart deliłla, putizr oft conditia defendentrs. It is impoſſible to 


b 
0 


| CW tilal was made abſolute. 


q 9 1 ; . * 1 - ba 
| nc, that is, that an inſurance of a voyage, which is pro- 
b * * hd * . 
| + oited by Ratute, is void. This caſe alſo ſerves to remove 


4 Turion « 1271 : 7 1 = ES 2 A ? 1 171 * o 
| f Sn Collitiics,, Ct which more will be ſald hereafter. 
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2 


aged to carry the goods to Halifax, thoſe bonds were after- XII. 


wards cancelled, on producing a certificate from an officer ap- 
pointed for that purpoſe at New Yori, declaring, that they were 


Lk all of paritament ts fue ſuch proclamation, or to permit the 
| :(ſ3oe to New 7714 by an American privateer. The firſt ſec- 16 Geo. III. e 85 
O * o ? 2 2 ; 
tion of the Ratute prohibits all commerce with the province of 
Nav York (amongſt others) and confiſcates all ſhips and their 
cargoes, which ſhall be found trading, or going to, or coming 
ſom trading with them. In ſection the ſecond, there is a pro- 
| miefty's garriſons or fleets, or for the inhabitants of any town 


duce a licence ſpecifying the voyage, Wc. and the quantity and 


that goods not licenſed, found on board ſuch ſhip, ſhall be for- 
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Lord Mansfield ſaid.—“ The whole of the plaintiff's caſe 


og 2 n mn 5 
r K rr 


, N 
r 


U 
WEE 2 . 
P & INS 6 Se 
23; a 12 b 2-4 ag 
17 i 42a 4. 


- 

8 
Gy 
BY 


ing this within the caſes cited (a), becauſe here there was a 
rect contravention of the law of the land.“ The rule for a 


From this caſe much information is to be collected; for, 1ft. 
the principle advanced at the beginning of the chapter is eſtab- 


Ach oP . — : i | 

2 WHO, which occurs in a very reſpectable writer. The 

and Acecus obſerves, that if ſuch an inſurance, as that of Roceus de Ae. 
curat. U. 121. 


\ 7 
7 T 75 


bete Were cales of infurances on ſhips. trading contrary to the revenue laws 
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c H A P. which we have been ſpeaking, ſhould be made, ignorante aſk. 
XII. i 3 

4 curatore, the inſurer is diſcharged: from whence we are 9 

1 infer, that in his opinion, if the inſurer was acquainted vit. 
the nature of the voyage, he would continue liable. But the 
dottrine of the court of King's Bench overturns ſuch a diftine 
tion, becauſe the very contract is a nullity, and a court of jul. 
tice can never lend its authority to ſubſtantiate a chin, 
founded upon a contract which is abſolutely repugnant to the 
known and eſtabliſhed laws of the land. Of this opinion i; 

Bynk. Queſt. Bynkerſhoek, who ſays, that even if it be told to the under. 

ur. Pub. l. 1. : * 

b. 21, ſub fine, Writer, that the voyage is illicit, he ſhall not be bound; 
becauſe the contract is null and void, and where that is 
the caſe, the compliance with the terms of it depends upon 
the will of the contracting parties merely. But that which 

depends merely upon will is not a proper ſubject for a ſuit a 
law. | 


If a ſhip, though neutral, be inſured on a voyage prohibited 
by an embargo, laid on in time of war, by the prince of the 
country, in whoſe ports the ſhip happens to be, ſuch an in- 

1 Black. Com. ſurance alſo is void. This depends upon the power of a 
4 85 embargo, the right of laying on which by the ſovereign © 
Vice ante, 29. this country in time of war is undoubted ; although in tim: 
| of peace it may be a different queſtion. The right being 
admitted, it follows of courſe, that any act done in contre: 
vention of a proclamation of this nature, is illegal and cli 
minal; becauſe it is equally binding as an act of parliamen 
and a contract founded on ſuch illicit proceedings is conle- 

quently void. | 


Delmaday. Not- This was determined in a very modern caſe, upon a ſpecial 


r verdict. It was an action on a policy of inſurance on the 
i Bella Fuditta, a Venetian ſhip, at and from London le the Ct 


II. 

| nades, with liberty to touch at Cork and Madeira to lad. The 
defendant pleaded the general iſſue; and the cauſe came on 8 
trial before Mr. Juſtice Buller, when the jury found a ſpeci. 
verdict, the material facts in which were theſe : That the ſhip 
was a J enelian veſſel, and the plaintiff a ſabject of the ſtate 0! 
Jenice; that in Octaber 1782, the ſhip ſailed on her voyage 
from Londin to Cort, and there took in a loading of proviflons 


50 
1 * 
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he property of French ſubjefts, the enemies of the king of 
-..1t Britain. That the ſaid ſhip, having taken in at Cork clear- 
=_-_ and bills of lading for Madeira, an iſland belonging to 
the king of Portugal, ſailed in December 1782, from Cork to 
imat iſland, at which ſhe was neither to unload any part of her 
cargo, nor to receive any goods on board, but where ſhe took 
E-1carances and bills of lading for the iſland of Sr. Thomas, be- 
Jonging to Denmark, whither ſhe was not deſtined: that on 
her voyage from Madeira to Grenada, within 14 leagues of 
the latter, ſhe was captured by an Engliſh man of war as prize, 
Ind carried to Sf. Lucia: that when the ſhip ſailed from Lon- 
ain, and from thence till after the capture, Grenada was in the 
poſſeſſion of the French king. The ſpecial verdict further 
Ends, that his majeſty on the 18th day of Auguſt 1780, laid an 
[embargo upon all ſhips and veſſels laden or to be laden in the 
ports of the kingdom of Ireland with black cattle and hogs, 
beef, pork, butter, and cheeſe, or any ſort of proviſions. It 1s 
allo found, that after the capture, a fuit was commenced in the 
Vice Admiralty Court at Barbadzes, 2gainſt the ſaid ſhip and car- 
go, as belonging to the French king, or to ſome of his ſubjects 5 
and the judge of that court did condemn the cargo as the pro- 
perty of the enemies of the king of Great Britain, which 
ſentence was appealed from, and is now depending: that the 
judge of the ſaid Court of Vice Admiralty was of opinion, 
[that the ſaid ſhip Bella Fuditia was the property of Abram 
| Delnade the plaintiff, and ordered that the ſhip ſhould be 
reltored ; but he did not conceive the owner of the ſaid ſhip 
to be entitled to any freight, or damages occaſioned by the 
| capture, becauſe ſhe was engaged in a wrong act, and the cap- 
tor did no more than his duty; that the ſaid ſhip was accord- 
ingly reftored, | | 

Cpon this verdict, the queſtion for the court to decide in 
point of law, was, whether the inſurers upon the ſhip on this 
©0:5ge were liable to pay for this loſs of freight, and the da- 
422 occaſioned by the capture. | | 


1 : * 
Lord Mansfield, —<« Is this voyage not a breach of the em- 
arge Fha ts 5 | | - | 
10! The king in time of war has an undoubted right to lay 


| G!] Ef 5 — 8 - . . . 4 
nbargo: in time of peace it is another queſtion. Every 

D Wer * Jo 5 > 
Fer lays them on, If the ſhip had only been carrying goods 
of 
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Vide ante, c. 10. 
p. 193. 
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appear: but it was gueſſed at. 
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of an enemy on a voyage lawful for her to perform, ſhe mugh 
have been entitled to freight. But here the ſentence lays, ſhy 
ſhall not. And why? becauſe ſhe has done a wrong thing, 
It is a fraud; for under colour of a neutral port, ſhe goes ty 
an enemy's port. She breaks an embargo. What the con. 
quence of that is, has not as yet been ſettled : but to break a 
embargo is undoubtedly a criminal act; and wherever a mn 
makes an illegal contract, this court will not lend him thr 
aid.” The defendant accordingly had judgment. 


Though an inſurance upon a ſmuggling voyage, prohibit 
by the revenue laws of this country, would be void under the 
principle above Rated : yet the rule has never been ſuppoſd 
to extend to thoſe caſes, where ſhips have traded, or inten{ty 
trade, contrary to the revenue laws of foreign countries, be 
cauſe no country takes notice of the revenue laws of another 
in ſuch caſes, therefore, the policy is good and valid; and if; 


loſs happen, the underwriter will be anſwerable. 


Thus in the cafe of Planche againſt Fletcher, which was la. 
ted at large in a preceding chapter, one of the objections taken 
to the inſurance was, that there was a fraud on the underwriters 


the ſhip having been cleared out for O/end, although ſhe wa 


never deſigned to go to that place. But Lord Mansfield dec 


red for himſelf and his brethren, that it was no fraud on ti 
anderwriters, perhaps on nobody. The reaſon for clearing ft 
Ofend, and ſigning bills of lading, as from thence, did not full 
The Fermiers Genereaus have 
the management of the taxes in France. As we have laid 2 
large duty on French goods, the French may have done itt 
ſame on ours, and it may be the intereſt of the farmers to cot. 
niveat the importation of Fng!bþ commodities, and take Of 
duties rather than ſtop the trade, by exacting a tax, wii 
amounts to a prohibition. But at any rate, this was no fraud 


2 6 + p 1 * 
in this country. One nation does not take notice of the ren 


nue laws of another. 


all, Lord 


: . a he 77 
In another caſe, a ſhort time afterwards at Cui 


; E ? ; ine 
Mangel, in his charge to the jury, advanced the ſame docir 
. 0 9 
winch bad beœen eſtabliſned by the whole court in the pic 
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0 Pen cola and Manſhae in the river Miſſiſſippi, with liberty to 


ployed in the uſual trade in the river Miſſiſſippi, and traded at 
Lil Manſbae, on the iſland of New Orleans, part of the domi- 
nion of Hain. Manjhae, the place mentioned in the policy, is 
bart of the continent of North America, on that fide of the ri- 
Ec, which France and Spain by the treaty of Paris in 1763, 


the river than New Orleans. The loſs happened by a ſeizure of 


ſhip in the Lakes, The counicl for the defendant contended, 


py 


tat the policy in queſtion was on a trading voyage, and that 


Ut the trade itlelf was an illicit one. 

be. | | | 

her: | Lord Mausfſell.— The firſt queſtion is, whether this policy 
13 cores the trading on the 12:;/3/3pp: before the ſhip's arrival at 


ige, and an increaſe of the riſk. If the policy do not cover this 
part of the trading, then it is a deviation, and there is an end 
of the contract, at leaſt, ſo as to prevent the plaintiff from 
recovering. It is very clear what the trade is. Every trading 
with the ſubjiects of Spain is illicit by the treaty of Paris. The 
avigation is free to both countries; and the municipal laws 
of both countries remain. Thorgh ſuch trading be centrary to 


— 


fa Ihe laws of Spain; yet no country pays attention ts the revenue 
U. 5 . ; 
Fl lus if antther. Therefore, if the defendant had, with full knows 


Weis thut it was a ſinuggling trade with Spain, made the inſu- 
rence, then it might be a fair contract between the parties. But 
the main queſtion for confideration ſeems to be, whether this 
trading at Litile Manſbue was inſured by the policy.“ The jury 


571 . A 4 N . | 

11006 end for the defendant : and it may be preſumed on the ground 
ich of deviation, 

fraud 


It cannot be improper, becauſe it is nearly connected with 
| 10 lubject betore us, to enter upon the enquiry, how far tra- 
mg with an enemy, in time of actual war, is legal? The 
feimon of foreign writers upon this point, cannot fail to 
ww nformation upon the queſtion, It has long been 


ſettled 


ſurrendered to Great Britain, and is about 37 leagues higher up 


T the ſhip at Lie Manſbae by the Spaniſh governor, as a repriſal 
for tranſgreſſions alledged to have been committed by a king's 


[chic The trading at Litlie Manſbae is a delay of the voy- 
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It was an adtion on a policy of inſurance, at and from Landon C H A P. 


touch at Portſmouth and Jamaica. The {hip infured, was em- Lever v. Fletch- 


cr, Lond. Sitt. 
Hu. Vac. 17804 
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Byn k. Q. Jur. 
Pub. lib. 1. c. 3. 


Ord. of Stock- 
holm, &c, 2 Mag. 
277. 


2 Roll. Abr. 173. 


r Term Rep. 
p. 85. 


This indeed is given as the reaſon for requiring to be Inſerts 


_ cording to theſe writers, a declaration of war always impor 


OF ILLEGAL VOYAGES. 


ſettled in France, that all trading with enemies is ilegl, 


in the policy of inſurance, the name and place of abode of jy 
inſured, the effects upon which the inſurance is made, thenys 
of the ſhip, and the place of loading and unloading. By con. 
plying with ſuch a requiſition, it is known in time of war, wy 
ther, notwithſtanding the prohibition of commerce, which, x. 


the ſubjects of the king continue to trade with the enemies ofth 
ſtate, or with their friends and allies; by which means thy 
would be able to convey warlike ſtores, proviſions, and ot 
prohibited goods to the enemy. But every thing of this ki 
being forbidden, as prejudicial to the ſtate, would be liable y 
confiſcation, and to be condemned as prize, whether found i 
ſhips of our country, or of friends and allies. The prohibit 
to inſure the property of an enemy, which is almoſlt general 
eſtabliſhed by the ordinances of foreign countries, proceed 
upon the principle, that it is unlawful to trade with an eneny; 
becauſe if commerce were allowed to be carried on between ir 
hoſtile nations, there could not poſſibly be an objeftion to pn. 
tect that commerce by means of the contract of inſurance, 


The peneral law of England had not, till lately, laid com F 
any expreſs rule upon the ſubject; but we muſt take . n0 
tice of what has paſſed in the courts of juſtice upon ti lu 
queſtion. The only ancient caſes to be found in the book 5 
upon the ſubject are two; the one is in Roll's Abridgmeti ty; 
and happened in the 13th year of the reign of Eun ſte 
the Second. A licence granted to certain merchants | prov 
buy and fell in Scotland, which was then at war with the king The 
of England, was declared to be void; and conſequent]y tt tal; 
trading held to be illegal. The other was a caſe put te it held 
judges, in the time of Lord Somers, for their opinion upon rn 
point, whether ſending corn to the enemy, in time of war ne 
famine, was a crime at the common law. The judges hel clude 
it was a miſdemeſmor. It is to be obſerved, however, tha 5 i8 cau 
laſt was a caſe where proviſions were ſupplied, which, 3 nel bs 
as warlike ſtores, muſt be prohibited from the nature of tix 
thing, | Th 

ther! 


OF ILLEGAL VOYAGES. 


The firſt modern caſe, in which trading with an enemy 
came at all under conſideration ; although it did not then meet 
with any deciſion, was that of Henkle againſt the Royal Ex- 
change Aſſurance Company, before Lord Hardwicke in the 


| much at length. His lordſhip there ſaid; it might be going 
00 far to ſay that all trading with enemies is unlawtul : for 

that general doctrine would go a great way, even where only 
Fngliſh goods are exported, and none of the enemy's imported, 
| which might be very beneficial, He was not ſatisfied with 
the anſwer given to the objection of an illicit trade, by citing 
the caſe of the South Sea Company; for that by no means 
determined the queſtion. That was not a trading contrary 
to the law of this country; but contrary to the agreement of 
we company: which is different from a contract repugnant 
to the general law of the country, whether ſtatute, com- 
mon, or maritime law. The ſame anſwer might be given to 
Sir Robert Nightingale's caſe, which was merely a plea in 
the Exchequer, upon the private right of the company, being 
| contrary only to their ſtatutes, and not to the general law of 
the land, 


no means ſettled in Lord Hardwicke's mind: but in a ſub- 
ſequent caſe, Lord Mansfield ſtrongly argues, that trading 
with an enemy is not forbidden by the general law of the coun- 
try; for he ſays, that ſeveral acts of parliament have been 
ſtecrally paſſed, in order to make ſuch trading illegal, which 
proves that the legiſlature did not think it was fo betore. 


5 The ſhip, indeed, in the laſt of theſe caſes appeared to be neu- 
jy tit 'T 3 1 
77 tral; and the court laid it down, that it had no where been 
0 tit a | - 
4 held that an inſurance upon a neutral ſhip trading to an 
ON Us 5 . 
emp s port was void. But then Lord Mansfield went upon 
ar and the dofri , 
held oftrine of a ſubject's trading with enemies, and con- 
$ 
5 cluded thus: by the maritime law, trading with an enemy 
) 4y 
"ct is cauſe of confiſcation, provided you take him in the act; 
by: but this does not extend to neutral veſſels. 
J; bb 


The next queſtion which comes to be conſidered i is, whe- 
ther it be lawſul to inſure the property of an enemy. What- 


Cen 


From this opinion, it is evident that the queſtion was by Gift v. Maſon, 
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E 
XII. 


1 Vezey 317. 


court of Chancery, which upon a former occaſion was cited Vide ante, p. z, 


1 Term Rep. 84. 
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R. Brandon v. 
Neſbitt, 6 Term 
R. 23. 
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OF ILLEGAL VOYAGES, 
ever doubts might formerly obtain in England either 26 h 
the legality or expediency of ſuch inſurances, the queſtiqh i 
now finally ſettled in the negative by two unanimous dec. 


ſions of the court of King's Bench: 


The firſt of thoſe caſes was an action on a policy of h. 
ſurance on goods on board the Greyhound, an American hip, 2 
and from London to Bayonne; there was an averment in thee. 
claration, that the policy was effected for the benefit, and q 
the account, of David Brandon, Iſaac and David Valin mi 
others who were intereſted in the goods; and another aue. 


ment that the {hip was captured as prize. The defend 


pleaded that the perſons, in whom the intereſt was averted to 
be, were aliens born; and that before the ſhip failed, tie 
were become alien enemies of our king- 


The ſecond plea ſtated, that the perſons intereſted ver 
living in France, and enemies, and that the goods were {et 
from London after the commencement of the war, for the 
purpoſe of being landed and delivered in France to the hing! 
enemies. The replication to the firſt plea ſtated, that th 
perſons intereſted were indebted to the preſent plain if i 
more than the value of the goods inſured. The replication 
to the ſecond, that the goods inſured were not prohibited 
the time of the policy, and that they were ſhipped befor 
the commencement of the war. To theſe replications there 
were demurrers. | 


Lord Kenyon, in giving the opinion of the court, ſaid, tis 


they had conſidered this caſe, and unleſs any thing mo! 
could be urged at the bar to ſhake the opinion they had forn- 
ed, they were of opinion, that judgment muſt be given d 
the defendant, on this ground, that an action will not 1 
either by or in ſavour of an alien enemy (a). 


1 
| 1 * 

1 7 

FEELS 


(4) By a late act of parkament, which nas « for more effettu: 
& ſerving money or effects, in the hands of his majeſty's ſubiects, My 


7 
& to, or diſpoſable by, perſons reſident in France, for the benefit of tit 


5 
4 


15 - , „„ S,» Co ; * 2 9 8 - f 5 ” ins Q 
% dual owners thercot, cemmim̃oners were appointed for carrying + 


Ce 5 > AS n+ 87-42 3 , * us 7; 8 2 21 et 5 
potes of the act into effect: and by the 17th ſect. of the ſtatute, te. 
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OF ILLEGAL VOYAGES. 


This caſe, at firſt view, may appear to proceed merely 
| upon the ſpecial plea; but in the ſame term another calc 
was argued upon a ſpecial verdict, in which the only point 
aiſculfed was the legality of infurances on enemy's property 
and the principle of the deciſion in Brandon v. Nebitt was 
held ſo clearly to controul the other, that, on the authority 
of that deciſion, the counſel for the plainulf abandoned the 
ſecond argument, which the court had ordered. 


The ſpecial verdict tated, that the plaintiff, on the 13th 
| March 1793, being then reſident in Great Britain, in purſu- 
ance of an order for that purpoſe, cauſed the inſurance in 
| queſtion to be made on account of Arrouet, 1M:/J5t, &c. and 
| that the goods infured were by the policy warranted French 
property, and were ſo in fact : that the goods, which con- 
filled ok buttons, buckles, Sc. of the manufacture of this 
kingdom, were ſhipped on board the Nancy, (an American 
ſhip), on the 19th March 1793, by Meſirs. Humphreys of 
Birminzham, in compliance with orders received in Fanuary 
1792, from Meſſrs. Arrouet, Maſſil, &c. who were and {till 
| are ſubjects of France: that by two orders in council of 11th 
| [-\ruary 1792, general repriſals were granted againſt the 
ſuips, goods, and ſubjects of France; and a general embargo 
| was laid on all veſſels in Great Britain: but by another or- 
cer of 26th February the ſaid general embargo was declared 
not to extend to foreign vellels belonging to the ſubjects of 
| ay Nate in amity with his majeſty, but that they might 
forthwith proceed on their reſpective voyages, provided the 
cergo did not conſiſt of naval or military ſtores, or any other 
article, the exportation whereof was prohibited by any law 
or order of council then in force. The verdict then ſtates the 
ſaling of the ſhip on the voyage inſured on the 21ſt March 
1792, the ſubſequent capture of the veſſel by ſome Exgliſb 


122 _ 
ſuhioFe 


erts, and the condemnation of the goods inſured as French 


property, 


This ſpecial verdict was fully argued at the Bar, and a ſe- 
cond argument was ordered: but after the deciſion of Bran- 


e of refuſal, actions might be brought with the approbation 


C iumaaucgners; and to ſuch actions ſo brought uncer this aut ꝛority, alien 
TIT FRadable. 
* 


* An 
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XII. 


din v. Neſbitt, the counſel for the plaintiff ſaid, that he &, 


tion, which has been once or twice diſcuſſed in parliament, 


tracts, they contend, it never has been diſputed, that they 


OF ILLEGAL VOYAGES, 


clined the further argument of the caſe, as he had no hy 
of convincing the court that this caſe could be diſtinguilke 
from the principle on which the former had been ſo recent 
determined. | 


Lord Kenyon.“ It appears to the court in the ſame light 
and there muſt be judgment for the defendant.“ 


This important caſe has decided that the inſurances d 
enemy's property are generally unlawiul ; but as the [carr 
Judges had not an opportunity of entering into the reaſons d 
their judgment, it cannot be impertinent in a work, which 
profeſſes to be a ſyſlem of the law of marine inſurances, u 
give a ſummary of the arguments on both ſides of a quel 


upon which very eminent men have entertained different oi. 
nions, although till lately it has never come fully and pte 
ciſely in judgment in a court of common law. BY 
gil 


Thoſe who argue in favour of ſuch inſurances inf, tht Ke 


it would be of very dangerous conſequence by a prohibit 


itſe 
of the nature alluded to, to ſtrip ourſelves of a b:2nch «-: RG rie 
trade, which we now enjoy almoſt without a rival, as mor BY 
of this buſineſe is done in England than in all the reſt of Hi. Ol 


rope. That not only the nations, with whom we are a 


peace, but even thoſe, with whom we are at war, tranſR : ® a 
all this buſineſs in Zondon ; that the advantage thence dere 17 
to the kingdom is obvious, for the premiums produce a g¹ WP... 
balance in our favour, and where there is no capture, the tat bell 
of the enemy pays a tax to this country for its ſafety. 0 by G 


tn 


Engl 


ſtron 


this ground, it has been alſo urged as a fact, that 1mportai 
intelligence has, by means of ſuch inſurances, been frequent! 
obtained of the enemy's deſigns; and that in ſeveral wa 
ſome of the richeſt prizes have fallen into our hands by infor 
mation communicated by thoſe employed to procure inſure 
ances upon them. With reſpect to the legality of ſuch con 


exige 
| So 
mere 
tion, 
a taken 
had been eſſected in all former wars without interrupt ion, © 
cept when prohibited for about ſix months by the ſtatuis 


21 Ges. II. ch, 4. and had not only been efiected, but reco- 


tial x 
trade 


E the t; 
Fits 


OF ILLEGAL VOYAGES. 


: Corel upon in courts of juſtice, the objection of enemy's pro- 
W perty never having been made. That the opinion of Lord 
FHardibicle, as delivered in Henkle v. Royal Exchange IQ ur- 
E ce, and that of Lord Mansfield, frequently declared in parlia- 
nent, and on the bench, was ſtrongly in favour of ſuch in- 

E (rances. That the latter of theſe two illuſtrious judges, al- 
noſt the laſt time he ſat in court, adhered to that opinion; 
br in the courſe of his direction to a jury delivered ſo lately 
© :; 1786, he ſaid, „It is for the benefit of this country to 
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1 Vez. 32% 


Giſt v. Maſon, 
I Term R. 84. 
and manuſcript 
note of ſame 
caſe. 


33 G. III. 
C. 7. ba 


ned | « permit theſe contracts upon two accounts; the one, be- 
5 of « cauſe you hold the box, and are ſure of getting the pre- 
lich « miums at leaſt as a certain profit; the other, becauſe it is 
\ to ea certain mode of obtaining intelligence of the enemy's | 
el. « deſigns, and I have known inſtances of intelligence pro- 
ent, « cured by ſuch methods.” That the ſtatutes, paſſed in the 
op. WS 21 ft Geo. II. and in the 33d of the preſent reign, to prohibit 
Ile ſuch inſurances prove, by being partial in their operation, 

and limited in their duration, that in the opinion of the le- 
| gillature theſe contracts were not prohibited by the general 
ho law of the land. Indeed, trading with an enemy does not 
15 itſelt ſeem to be contrary to law. For although ſome fo- 
LY reign writers condemn it, they do not advert to the method 
1 | of carrying it on by the medium of neutral nations. Declara- 
* 


tion of war does not neceſſarily import a prohibition of com- 
merce; and wherever it may be conducted beneficially to a 
belligerent power, it is, as far as reſpefls ſuch power, per- 
leftly juſtifiable. Even the writers on the law of nations 
| enumerate inſtances of commerce being carried on between 


riyel 
orex 
WV! 


tract . | , p . - G 
elligerent powers, by expreſs ſlipulation, which is ſufficient 


lo ſew that all commerce, by a declaration of war, is not 
0 5 at = rr . . . 0 

0: neceſſity interdicted. That this has been the opinion in 
England, the practice of the legiſlature in all former wars 


. rongly proves, for they have paſſed ſtatutes adapted to the 
VE | Fe of the times, conſidering the ſubject in a light 
. merely political; ſome of them impoſing a general prohibi- 
ther though the reſtraint was frequently afterwards in part 
. beben off ö ſome which in the firſt inſtance impoſed a par- 
= i reſtraint only; and fome, which actually lanctioned a 
o: trade with an enemy, which in time of peace was illegal: 


' the two firſt claſſes would have been wholly nugatory, if the 
| v4 doctrine, 
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: C H A P. doctrine, that inſurances of this nature were legal hi 
Ns ever prevailed. Such ſtatutes have been paſſed in every wy; MAR E 
17 from the reign of Charles the Second to the preſent tine: 1 
which prove demonſtrably, that parliament conceived a legll. 4 th 
lative prohibition was neceſſary to make the trading illegal * 
otherwiſe all or moſt of the acts alluded to would have hee 15 
unneceſlary and ſuperfluous. | oi 
mi 
Talk Pn. fd = On the other band it is contended by thoſe who hold the in. | ar 
Cap. 3. ſurance of enemy's property to be illegal and unpolitic, thatby th. 
the declaration of war, all commerce immediately and neceanly w. 
becomes prohibited between hoſtile nations; and if ſo, it follum de 
that infurances muſt allo be forbidden; for it cannot be Jawiy p 
to do that indirectly, which is not permitted to be done directly. aff 
Inſtances of trading with enemies to be found in writers on | yo 
general law, by expreſs ſtipulation, only ſhew that govern. ret 
ments occaſionally make exceptions from the general rule to ag; 
ſuit their own convenience; and to this ſource all the ſyecil | En 
ſtatutes alluded to are referable; ſome of which too contain | thc 
regulations of particular branches of commerce. Even wer dec 
they extend to general prohibitions of trade with an enemy, mY 
it is for the purpole of fuperadding ſpecial penalties for check La 
ing bold offenders, Who are not to be deterred by the orf. | ul 
nary prohib:tions of the law, an obſervation which fully | fir 
applies to the ſtatute of 21 Ges. II. and to the Traiterou the 
Corrcipondence Bill lately patſcd. But all the writers upa * 
Le Guidon, inſurance concur in the legality of ſuch contracts. The | Ju 
LY author of Le Gulden, a work of great repute, publiſhed ty 3s 
Monit. Cle:rac about the middle of the laſt century, is explicit wy 
upon the point; and the editor of the work obſerves, tht * 
this Opinion is conformable to the ordinances of Barcelm, A 
% Valin, liv. 3. Which paſſed ſo long ago as 1484. Valin, in his commentar, a 
MG. tit. 5. art. 3. : ene! 
* concurs in declaring the ſame law, and relates that by the Ex bl. 
9 li inſuring Vench property in the then laſt war, one part of 3 
; the nation rendered back to France, what had been taken by WW * 
+$ Bynk. Q. jur. the other jure belli. Bynkerſhieh, to whoſe writings mankind | 
4s Pub. lib. 1. cap. SIN ; ONE ON E 
* = are much indehted, dedicates a whole chapter of his work to ak 
* this ſubject, and argues ſtrongly both againſt the legality and "I 
| * expedieney of luch contracts. In the only two caſes, in cf 
| 5 which the legality of trading with an enemy Came 1n quel. 
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OF ILLEGAL VOYAGES, 


| tion in England (ſee ante, p. 238.), it was held to be illegal. 


Eren the expediency of ſuch contracts is greatly to be doubted. 


| The Engliſh infurers, who deal at a cheaper rate, and fulfil 
| their engagements more punctually than thoſe of other nations, 
| will, in time of peace, eaſily regain ſuch branches of that 
trade, as, by a prohibition during war, may be diverted into 


other channels. With regard to the ſuppoſed profit, that 


mult ever be a matter of great uncertainty, for the premiums 
| are not clear profit. In caſes of capture, there 1s no loſs to 
| the enemy, and no gain to us: in loſſes by perils of the ſea, 
we bear the whole burthen, and there is attual gain to them, 
| dedufting indeed the premium in both caſes. In a national 


point of view, the detriment derived to us from the ſapport 


afforded to the commercial reſources of our enemies is be- 
| yond all computation. Our inſurers too are by this traffick 
rendered bad ſubjetis of the country, by being intereſted 


againſt the ſuccels of our own cruizers, in favour of the 
enemy's eſcape. The argument of procuring intelligence of 
the enemy' plans by theſe means is fallacious in the higheſt 


degree; for it never can be fuppoſed, that underwriters 


would be the means of betraying the ſhips inſured into the 
power of our.cruizers, by which they would be the greateſt 


| ſufferers; on the other hand, the temptation muſt be very 
| ſtrong to them to afford ſuch intelligence to the enemy of 


the failing of our armed veſſels, as may put them on their 
guard, and prevent them from falling into our hands. That 


ſuch intelligence had been given to the enemy was aſſerted as 


a fact in the debates in parliament in 1747; and the general 


| Jaw of the land will not tolerate a contract, which may lead 


the ſubject into lo ſtrang a temptation to betray his duty. 
Even the opinions moſt favourable to this ſpecies of contract 
have never gone further than to contend, that inſurances upon 


enemy's property from a friendly or neutral port, or from one 
boſtile country to another, were legal ; but till the late caſes 


| of Branden v. Neſbitt and Briſlzw v. Towers, it never was at- 
| tempted to be argued, that an inſurance could legally be made 


on enemy's property, ſailing directly from this country to 
that of the enemy. Such is the ſum of the argument on both 
lides of this great queſtion, which is probably now finally 
Cloſed, | 

v3 | There 
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243 OF ILLEGAL VOYAGES, 


c H AP. There is one ſpecies of inſurance which never could hy 

ws made upon the ſhips or goods of an enemy, or eyen gf ? 
ſubject, and that is upon a voyage to a beſieged fort or gan. 
fon, with a view of carrying aſſiſtance to them; or um ( 
ammunition, other warlike ſtores, or proviſions ; becauſe, WW 
from the nature of theſe commodities, they are avſolutch 


prohibited by the laws of all nations. 


Having thus diſpoſed of theſe two important queſtions, 
will be proper to conclude, by ſtating what the principe i, ' 
which is laid down in this chapter, and ſupported by authy. 
rity. All inſurances upon a voyage generally prohibited by 0 
law, ſuch as to an enemy's garriſon, or upon a voyage t. 
realy contrary to an expreſs act of parliament, or to fond n 
proclamation in time of war, are abſolutely null and void. = 
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Of Prohibited Goods. 


II E ſubject of the preſent chapter is materially connected C = A P. 
with that of the foregoing; and indeed follows as a conle- "1 
quence from the doctrine there advanced. We then ſaw that 
a contract founded upon that which was contrary to law, could 
never be carried into eſſect. Thus by the laws of almott all 
countries, the exportation and importation of certain commo- 
dities are declared to be illegal: to act contrary to that prohi- Lord Kaim's 
bition is clearly a cpntempt of legal authority; and conſequently 11 las 
a moral wrong. If the act itſelf be illegal, the infurance to 
protect ſuch an act muſt alſo be contrary to law; and therefore 
void. Agpreeably to this principle, it ſeems to have been laid Roecus de Af- 
down by the writers upon the ſubject, as a general and uni- ſecus, Ne a. 
verlal propoſition, that an inſurance being made, although in 
general terms, does not comprehend prohibited goods; and 
therefore when the inſured ſhall procure ſuch commodities to 
be ſhipped, the underwriter being ignorant of it, by means of 
which the ſhip and cargo are confiſcated, the inſurer is diſ- 
charged. In this paſſage from Rzccus it may be inferred, that 
if the underwriter 4neww that the goods were prohibited, the 
inſurance would be valid. But we truſt, it was ſufficiently 
lhewn in the preceding chapter, that that will not alter the 
cale: becauſe no conſent or agreement can render a contract 
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good and valid, which, upon the face of it, is contrary to law. A 
In France this rule was adopted ſo long ago as the year 1660; 1 
for in the work of a very reſpectable writer of that age we Le Guidon. 1 


1 A - . wh = 23 
{ind this pailage : aljeurances /e peuvent faire fur toute forte ae: OM 


merchandixe, pet gue le tranſport ne ſoit pas probile par les 
edits ef erdonnances du roy. And from at authority no leſs Emerigon 
rfoarnat ko 3 : ; Traité des Aſſu- 
0 pettable, it appears that the law of Trance has undergone cane, tom. 1. 
no iteration ſince that period; for he ſays, © that thoſe effects, © *: 5: 
10 : . i . » * . . . . 

the importation or exportation of which is prohibited in 


14 « France, 
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2 o PROHIBITED GOODs 


c H A P. « France, cannot be the ſubje& matter of the contrad of in. 
. « ſurance; and if they ſhould be confiſcated, the inſures x 

; « not reſponſible, even where the truth has been declarid by 6 

4 ſpecial clauſe in the policy. The aſſurance is void, and 10 
premium is due.“ This paſſage from the celebrated work jul 
Teferred to, confirms the idea above ſtarted, with reſpett y 


the knowledge of the underwriter. 


The law of Zngland, whoſe commercial regulations hae 
ſurpaſſed thoſe of every other nation in the world, has ah 
introduced ſuch a rule into its ſyſtem of mercantile Jurilpry 
dence : and the oldeſt writers upon the ſubject have taken ng 


Molloy, lib. 2. tice of it. It is faid, © if prohibited goods are laden aboar 
1 T4; 


, - 3 - ) 
e and the merchant inſures upon the general policy, it is 


: « queſtion whether if ſuch goods be lawfully ſeized as prot 
&« bited goods, the inſurers ought to anſwer. It is conceived 
« they ought not: for if the goods are at the time of tle 
4 Jading unlawful, and the lader knew of the ſame, ſuch 
« aſſurance will not oblige the inſurer to anſwer the loſs; for 
« the ſame is not ſuch an aſſurance as the law ſupports, bu 
« a fraudulent one.” 


But it is not upon the opinions of learned men merely, that 
this doctrine is founded in the Eugliſb law ; for the legiſlature 
have by poſitive ſtatutes declared their ideas upon the ſubjech. 

It appears from the preamble to that ſection of the ſtatute 
about to be quoted, that a cuſtoin, highly prejudicial to tie 
revenue of the country had prevailed, and was encreaſing to 
very alarming degree, of importing great quantities of goods 
from foreign ſtates in a fraudulent and clandeſtine manner, 
without paying the cuſtoms and duties payable to the crown: 

and that this cyil had been encouraged and promoted by ſome 

ill deſigning men, who, in defiance of the laws, had undertaken 

as inſurers, or otherwiſe, to deliver ſuch goods ſo clandeſtinely 

imported, at their charge and hazard, into the houſes, wate- 

houſes, or poſſeſſion, of the owners of ſuch goods. In order to 

4 »nd W. and remedy this miſchief, it was enacted, “ that all and every 
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| fs LE 15; hp therwile, 

6 K 15, 16,001.” © perſon and perſons, who, by way of inſurance or o 2 6 
| 4 wp on per- ( ſhould undertake or agree to deliver any goods, Warts, « , 
: 4% ions inturing to . . 

1 import prohibits „ merchandizes whatſoever, to be imported from parts beyon ” 
Wo * . « the ſeas, at any post or place whatſoever within this _ 
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OF PROHIBITED GOODS. 246 £ 


| « dom of England, dominion of Wales, or town of Berwick C * — P. 


| « upon Tweed, without paying the duties and cuſtoms that — 
 « ſhould be due and payable for the ſame at ſuch importation, 
« or any prohibited goods whatſoever ; or in purſuance of ſuch 
« inſurance, undertaking or agreement, ſhould deliver, or cauſe 
« or procure to be delivered, any prohibited goods, or ſhould | 
« deliver, or cauſe or procure to be delivered, any goods or mer- 


"Pee 


n 


« chandizes whatſoever, without paying ſuch duties and cuſtoms 

as aforeſaid, knowing thereof, and all and every their aiders, 
| « abettors, and aſſiſtants, ſhould for every ſuch offence forfeit L 
| « and loſe the ſum of five hundred pounds, over and above all I 
other forfeitures and penalties, to which they are liable by | 4 
| « any act already in force.“ It was alſo enatted, “ that all __ pa ay on 4 
« and every perſon and perſons, who ſhould agree to pay any the inſured. J 
| « ſum or ſums of money for the inſuring or conveying any 1 
goods or merchandizes that ſhould be ſo imported, without _ 
„paying the cuſtoms and duties due and payable at the im- 1 
| © portation thereof, or of any prohibited goods whatſoever, or 4 


82 . 
Eo 


2 * 


| © ſhould receive or take ſuch prohibited goods into his or their 
« houſe, or warehouſe, or other place on land, or ſuch other 
goods, before ſuch cuſtoms or duties were paid, knowing 


0 


| © thereof, ſhould alſo for every ſuch offence forfeit and loſe A 

« the like ſum of five hundred pounds; the one half of the 15 

« ſaid forfeitures to be to their majeſties, and the other half to 5 

8 © the informer, or to ſuch perſons as ſhould ſue for the ſame. 8 

And if the inſurer, conveyor, or manager of ſuch fraud # 

* ſhould be the diſcoverer of the ſame, he ſhould not only 4 

« keep the inſurance money or reward given him, and be diſ- 1 

charged of the penalties to which he was liable by reaſon of 3 

« ſuch offence, but ſhould alſo have to his own uſe one half A 

* of the forfeitures hereby impoſed upon the party or parties 3 

* making ſuch inſurance or agreement, or receiving the goods 1 

* 25 aforeſaid: and in caſe no diſcovery ſhould be made by 4 

* the inſurer, conveyor, or manager as aforeſaid, and the £ 

to “ party or parties inſured or concerned in ſuch agreement 4 

ry | ; ſhould an diſcovery thereof, he ſhould recover and receive 1 

ſe back ſuch inſurance money or premium as he had paid 7 

of | * upon ſuch inſurance or agreement, and ſhould have to his 2 
nd * Own uſe one moiety of the forfeitures impoſed upon ſuch 


10 
* mlurer, conveyor, or manager as aforeſaid, and ſhould alſo 
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the penalties impoſed by the former act of Millian and Mar) 
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* be diſcharged of the forfeitures n, impoſed upon kin 
“ or them.“ 

A few years afterwards, luſtrings, the manufacture of which : 
till then was little known in England, having been worked y 
great perfection by the Royal Luſtring Company, the lit, 
ture found it neceſſary to protect this branch of trade, by 
prohibiting the importation of ſuch ſilks from foreign count 
into this, without paying the duties, whether by dire means 
or by the way of inſurance. It was enatted, “ that cen 
« perſon, who ſhould import any foreign alamodes or lufting 
« from parts beyond the ſeas, into any port or place within 
« the kingdom of England, dominion of Hales, Sc. wilt 
« paying the rates, cuſtoms, impoſitions, and duties thi 
« ſhould be due and payable for the ſame at ſuch importation 
ce or ſhould import any alamodes or luſtrings, prohibited by 
« law to be imported, or ſhould, by way of inſurance at 
& otherwiſe, undertake or agree to deliver, or in purſuant 
« of any undertaking, agreement, or inſurance, ſhould deliver 
« or cauſe to be delivered, any ſuch goods or merchandiz, 
« and every perſon who ſhould agree to pay any ſum or ſuny 
« of money, premium, or reward for inſuring or conveying 
« any ſuch goods or merchandize, or ſhould knowingly tas 
« gr receive the ſame into his, her, or their houſe, ſhop a 
« warehouſe, cuſtody or poſſeſſion, ſuch perſon or perion 
« ſhould and might be proſecuted for any of the offences a 
« matters aforeſaid, in any action, ſuit, or information; ard 
« thereupon a capias in the firſt proceſs, ſpecifying the ſum d 
« the penalties ſued for, ſhould and might iſſue, and fuck 
« perſon or perſons ſhould be obliged to give ſufficient bat 
* and ſecurity by natural born e perſons naturalized 
« or denizens to the officer executing the writ, to appear hi 
« court to anſwer ſuch ſuit, and at ſuch appearance to give 
« ſufficient bail to anſwer and pay all the forfeitures and pe. 
& nalties incurred for ſuch offence, or to yield his, ber, et 


e their bodies to priſon.” 


The ſecond ſection of this ſtatute enables perſons to ſue fot 


by action of debt, bill, plaint, or information, in an; of bis 


majeſty's courts of record at Veſiminſter. 


Wool 


Or PROHIBITED GOODS. 248 


Wool being the ſtaple manufacture of this kingdom, it was C 1 A p. 
always deemed aheinousoffence to tranſport it out of the realm: : 


bor we find it was forbidden at the common law; and afterwards Mir. c. f. f. 3. 


4 . 8 . 11 Ed. 3. e. 1. 
more expreſsly in the reign of Eduard the Third, fince which 8 Eliz. c. 3. 
12 Car. 2. c. 32. 


| period this branch of trade has been much attended to, and any 7 and 8 W. 3. 


30 5 5 | p iſh- c. 28. 46. 1. 
offences againſt it have met v ith corporal and pecuniary pun 6M 


ments by ſeveral ſubſequent ſtatutes. This being the caſe, an in- 

| furance upon wool ſo to be exported mult have been void; be- 

| cauſe the very foundation of the contract was contrary to law. 

| But notwithſtanding theſe reltriftions, the practice of export- 

| ing wool became ſo frequent, as well as the practice of inſuring 

| ſuch cargocs, and undertaking to deliver them ſafely abroad, that 

| it became neceſſary for thelegiſlature to interpoſe, and by a new 

; declaration of the law, and the impoſition of a heavy penalty, 

| to endeavour to check the growing evil. Accordingly it was 

| enacted, “ that every perſon, who, by way of inſurance or other- 12 Geo. 2. c. 21. 
| « wiſe, ſhould undertake or agree, that any wool wool-fells, 
„ wool-flocks, mortlings, ſhortlings, worſted, Sc. ſhould be 
| © carried or conveyed to any parts beyond the ſeas from any 
| « port or place whatſoever within this kingdom or [reland : or 5001. penalty on 


1. 29, 


the inſurer who 


& in purſuance of ſuch inſurance, undertaking, or agreement, inſures or pro- 


„ ſhould deliver, or cauſe to be delivered, any of the ſaid goods Cures wool to be 


S landed in foreign 
« 1 parts beyond the ſeas, ſuch perſon, and all and every his aid- parts. 


« ers, Sc. ſhould for every ſuch offence forfeit and loſe the ſum 

« of five hundred pounds.” The next ſection inflicts a like pe- ga. 30. 
nalty on the inſured : and the following one, in order to encou- Sed. 31. 
rage the parties to diſcloſe ſuch contracts, releaſes the party in- 

forming from all the penalties, to which he himſelf was ſubject, 

and alſo tives him the whole of the forſeiture, after deducting 

the chazges of the proſecution, 


Put in order wholly to prevent this illicit exportation of wool, 
t was acceffary for the legiſlature to go one ftep further: be- 
cout as policies are frequently made on goods, as well as on 
Inns, ip which the inſurer undertakes, in conſideration of the 
Prenium, to bear all the riſks and hazards of the voyage; and 
as it I generally unknown to the inſurers what ſorts of goods are- 
loaded on board any ſhip or veſſel, it happened that inſurances 
Were made on wool or woollen yarn to be carried from Great 
Britain or Ireland to foreign ports,or on woollen manufactures 
to be carried from Jrelund. Therefore it was declared,“ that 
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OF PROHIBITED GOODs, 


CH A P. „ all policies of inſurance, which ſhould be made ON good 


XII. 


and merchandizes, loaden or to be loaden, on any (hip or vel 


Same act. ſ. 33. „ fe] bound from Great Britain or Ireland to toreign parts he 


Inſurances on 
woollen goods 
void. 


F28Geo. 3. e. 38. 


Sect. 45. 


Sect. 46. 


Sect. 48. 


« yond the feas, which ſhould afterwards appear to be v0 Or 
“ woollcn yarn, or any other ſpecies of wool,or woollen many 


“ factures from Ireland; and all policies of inſurance which 


* ſhould be made on any ſhip or veſſel bound from Great Br. 
« tain or Ireland to foreign parts beyond the ſeas, which {houl 
c have on board any wool or woolen yarn, or any other ſhe 
&« cies of wool or woollen manufattures from reland, ſhould he 
« deemed and taken to be null and void, notwitlultanding any 


« words or agreement whatſoever, which ſhould be inſertedin 


e any ſuch policy of inſurance ; and nothing ſhould be recover 
ed by the aſſured in either caſe for loſs or damage, or for th 
« premium which ſhould have been given as the conſideration 
« for inſuring ſuch goods and merchandizes, ſhip or vellel,” 


This latter act, as far as relates to Ireland, has been repealed 
by a ſublequent ſtatute of 20 Geo. 3. c. 6. 


In a late ſeſſion of parliament an act paſſed for reducing all ti 
laws relative to the exportation of woo] into one ſtatute; ant 
for the firſt offence of that ſort inflicts a penalty of 500. with 
ſix months ſolitary impriſonment for exporting wool, &c. The 
45th ſection of that ſtatute declares that, © every perſon dt 
« perſons who, by way of inſurance or otherwiſe, ſhall under- 


te take or agree that any ſheep, wool, or any other of the enu- 


« merated articles in the ſtatute, ſhall be carried or conveyed 
« to any parts beyond the ſeas, from any port or place whatls 
« ever within this kingdom, or in purſuance of ſuch undetti- 
5 king or agreement, ſhall deliver, or cauſe or procure to be 
« delivered any ſheep, wool, c. in parts beyond the ſeas, ſuch 


<« perſon or perſons, their aiders and abettors, ſhall upon convic- 


« tion be liable to the ſame puniſhment as the exporters.” 


The next ſection inflicts a like penalty upon the perſons paſ- 
ing for ſuch inſurance. 


But as inſurances are frequently made on goods, the inſurer 


not knowing what the goods are, it is declared that“ all pe- 
« ]icies 


or PROHIBITED GOODS. 


. chundizes, laden or to be laden on any ſhip or veſſel bound 
4 from Great Britain to foreign parts, which ſhall afterwards 
| « appar to be wool, woollen, or worſted yarn, &c. ſhall be 
4 geemed and taken to be null and void, notwitialtanding any 
« words or agreement whatſoever, which ſhall be inſerted in 
« ſuch policy of inſurance, and nothing ſhall be recovered by 
W « the aflur from the inſurer tor lois or damage, or for the pre- 
. mium winch ſhall have been given as the conſideration for 


7 


« ſuch inſurance.” 


From an -attentive review of theſe ſtatutes, the idea of the 

Briiiſo parliament may be clearly and decidedly collected: and 

the ſtatutes juſt referred to, are the moſt general in their im- 

por that could be found upon the ſubject; and conſequently the 
| molt proper to be mentioned here. | 


The queſtion naturally occurs, what goods come under the 
deſcrip:ion of prohibited goods, ſo as to render an inſurance 
upon them void. To mention by name all the different kinds 
of merchandize, which fall under that deſcription, would be 
| tedious ; and, as it mould ſeem, wholly unneceſſary. Thus 
much may be laid down as a general propoſition, that all in- 
ſurances upon goods, forbidden to be exported or im- 
| ported, by poſitive ſtatutes, by the general rules of our 
municipal Jaw, or by the king's proclamation in time of 
war; or which, from the nature of the commodity, and by the 
laws of nations, muſt neccifarily be contraband, are abſolutely 
| null and void. Under the firſt diviſion may be ranked all offences 
againſt the revenue laws of this country; and therefore if an 
Inſurance were made in order to protect ſmuggled goods, ſuch 
inſurance would doubtleſs be of no effect. To this heed alſo 


eſtabliſhed for the protection, encouragement, and advance- 
ment of our commercial and naval intereſts ; and which have 
produced thoſe effects to the wonderful extenſion of our com- 
merce, and the aggrandizement of the nation. At a very early 
period of the hiſtory of this country, ſeveral wiſe proviſions 
were made by parliament, ſolely with this view: but on ac- 
count of the low ſtate of commerce in thoſe ages, which was 
the more depreſſed, by the warlike ſpirit of the nation, and the 
ntelline commotions that agitated and diſturbed the ſtate, thoſe 


proviſions 
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e Jicies of inſurance which ſhall be made on goods and mer- C HA P. 
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may be referred any breach of the navigation acts, which were 
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oT PROHIBITED GOODS. 


C H A p. proviſions in ſome meaſure failed of their effect. But the noſ 


XIII. 


beneficial ſtatute for the trade and commerce of Englmy i 
the famous navigation act, which paſſed ſoon after the reſon. 


tion of Charles the ſecond; the outlines of which were $14 


Kcobel, 132. 


2 Hume's Hiſt. 
of Eng. 211. 


12 . II. 2 18. 
. 


framed, in the time of the commonwealth, by Oliver Crinyl 
By the reports of hiſtorians, we do not find that he framed i 
with any yiew to thoſe beneficial effects, which ſprung fron 
it, but with a partial and confined intention, being deſigned h 
him to mortify our own ſugar iſlands, which were diſaflede] 
to the parliament, and held out for the king, by ſtopping th 


lucrative trade, which they then held with the Dutch, Ar. 


other motive for his conduct was this, that as the Dutch were x 
that time riſing into opulence and wealth, and had given him di. 
guſt; and as their commerce did not conſiſt ſo much in theproduce 
of their own country (which afforded hut few commoditie 
as in being the general carriers and factors of Europe, he hal 
in his power to affect their trade in a conſiderable degree, by 
prohibiting all nations from importing into England in theirow 
bottoms any commodity, which was not the growth and mami. 
facture of their own country. At the reſtoration, howeve, 
thoſe plans, the good eijeAs of which had probably been expe- 


rienced, were adopted by the legal and real conſtitution of the 


country, and were conſiderably improved by inſerting clauſes 


which had been overlooked and omitted in the original delizn 
or which time and experience had pointed out as neceſſary to 
the completion of that ſyſtem, the beneficial eſſects of whichare 
at this day moſt ſenſibly felt. It is not wholly impertinent ina 
work like the preſent to ſtate briefly the outlines of a ſtatute, 
ſo conſiderably affecting the commercial intereſts of the nation, 
and which has ſerved as the groundwork of all ſubſequent lan 
for the good management of Britiſh navigation. | 


The firſt ſection of the act declares, © that no goods ſhall be 
« imported into, or exported out of, any plantations or territories 
« to his majeſty belonging in Aa, Africa, or America, but in 
ce ſuch ſhips only as belong to the people of England or Ireland 
ales or Berwick, or are of the built of, and belonging to, am 
of the ſaid territories, as the proprictors thereof, and where- 
&« of the maſter, and three-fourths of the mariners are Englih 
& (which word by a ſubſequent ſtatute, 13 and 14 Car. II. ch. 


* 11. . 6. was explained to mean his majeſty's ſubjects _ 
| 7 « {art 
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F te IE N 9 PI 
61. ons SAC 1 & ON 2 
7 ISL LEE ane Art BELL 
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or PROHIBITED GOODS. 
1 3 li land, Ireland, and his plantations generally) under penalty 


888 
* 7 £ RAKE 


IRE 
WF 
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ol the forfeiture of all the goods and commodities which ſhall 
| « be imported into, or exported out of, any of the ſaid places, 
. in. any other ſhip or veſſel, as alſo of the ſhip and veſſel.“ 
W 7; is alſo declared, © that no goods of the growth, manufacture, 


Ter Ae IN 
22 


or production, of Africa, //ia, or America, be imported into 


I 4 Hngland, Ireland, Wales, Guernſey, Fer fey, or Berwick, in any 
L other ſhips than ſuch as belong to the people of England, Ire- 
(ind, //ales, or Berwich, or of the plantations to his majeſty 
. belonging, as the proprietors thereof, and whereof the maſter 
and three-fourths of the mariners are ZEngih, under the pe- 
| FT nalty of the forfeiture of all ſuch goods, and of the ſhip.” 


« No goods of foreign growth, production, or manufacture, 
uhich are to be brought into England, Ireland, Males, Guern- 
0, Jerſer, or Berwick, in Engliſb-built ſhipping, or other ſhip- 
E | 6 ping belonging to ſome of the aforeſaid places, and navigated 
by Engliſb mariners as aforeſaid, ſhall be brought from any 

| « other places but thoſe of the growth or manufatture, or from 
$ « thoſe ports where the goods are firſt uſually ſhipped for tranſ- 
„ portation, under the penalty of the forfeiture of all ſuch goods, 
I « as thatl be imported from any other place, as alſo of the 


18 ſaid ſhip.“ 
th EE | 
in, « It ſhall not be lawful to load in any ſhips, whereof any 


L ranger or ſtrangers born ( unleſs ſuch as be denizens, or na- 
turalized) be owners, part owners, or maſter, whereof three- 
E © ſourtlis of the mariners, at leaſt, ſhall not be Engliſh, any 
| * fiſh, victual, goods, and merchandizes, from one port or 
Io "0k ot {ugland, Ireland, Males, Guernſey, Ferſey, or Ber- 
uc, to another port or creek of the ſame, under penalty, and 
1 . lorfeiture of all ſuch goods, together withthe ſhip or veſſel.“ 
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Sed. 3. 


See an act of 

2 W. and M. ſ. t. 
c. 9. prohibiting 
the importation 


of thrown ſilk. 


Set. 4. 


This ſection was 
altered as to tae 
importation of 
American drugs 
by 7 Anne, c. 3 
. 12. 


Sect. 6. 


Sect. 7. 


= « Where any privilege is given by the book of rates to goods 
- or commodities exported or imported in Eugliſb-built ſhip- 
ping, that is to lay, ſhipping built in Euglaud, Ireland, Wales, 
1, Cuernſey, Jerſey, Berwick, or iu any of the lands, dominions, 
ny | © and territories, belonging to his majeſty, in Africa, Aſia, or 
; a America, that it always is to be underitood, that the maſter 
jy * and three-fourths of the mariners be Ergliſh; and where it 
ch. n tee uired that the waller and three-fourths of the mariners 
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253 OF PROHIBITED GOOpS. 
CHAP. „ be Engl i, the true intent thereof is, that they mould con. 
XIII. Q tinue ſuch during the whole voyage, unleſs in caſe of licknel, 
&« death, or being taken priſoners in the voyage, to be Provel 
“by the oath of the maſter or chief officer of the ſhip,” 


. Sea, 8. The eighth ſection oghibit the importation of goods of th 
growth of Muſcovy, Ruſſia, or the Ottoman or Turkiſh empire 
into England, except in Engliſb built ſhips, whereof the maſer 
and three-fourths of the mariners muſt alſo be Engliſh, under 
the penalty of forfeiting both ſhip and goods. 

Sect. 9. And for preventing the practice of colouring aliens goods, the 
Upon this ſect. . : i | 

ſee 13 and 14 Ninth ſection declares, that all wines of the growth of Fusse 
Car. 2. 11 l. Germany imported in any other than Engliſh veſſels, ſhall x 


ens Cn. 55 deemed aliens goods, and pay all ſtrangers cuſtoms, and duties; 5M 
which proviſion is extended to certain commodities, named in bh 

the act, of the growth of Spain, the Canaries, Madeira, Puri. E flat. 

\ gal, or the Weſtern Iflands, and of Miſcovy, Riſſa, 1 200 
Set. 10. Turkey. It was allo ordained by the next ſubſequent ſetin def. 


of the ſtatute, in order to prevent the colouring or buying d 
foreign ſhips, that no foreign ſhip ſhould paſs as a ſhip to H. 
land, Ireland, Wales, or Berwick, until thoſe claiming the (a 
ſhip ſhould make appear to the chief officer of the cuſtoms tht 
they were not aliens, and ſhould have taken an oath, that ſuch 
ſhip was bond fide, and without fraud by them bought for aw 
luable conſideration, expreſſing the ſum, and aiſo the tim! 


whie 
Was 
1 thus! 


* 


L force 
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place and perſons, from whom it was bought, and who wer 

the part owners : upon which oath that they ſhould receive 1 

certificate, whereby ſuch ſhip ſhould in future paſs, and k 

deemed a ſhip belonging to the ſaid port, where the oath was l 

Sect. rx. taken, and receive the privileges of ſuch ſhip. The often 

4 e 618 of the cuſtoms are not to allow any privilege to any foreig! 

i ' EE built ſhip, until certificate granted, or proof of thoſe things r. 
* | Sect. 13. quired by this att. By the 13th ſection it is provided, that this 
act is not intended to reſtrain the i importation of any Eaſt Ind 

commodities, loaden in Engliſb built ſhipping, whereof the ma 

ter and three-fourths of the mariners are Engliſb, from e 

uſual place of loading in thoſe ſeas, to the ſouthward and caft- 

ward of the Cape of Good Hope, although the ſaid ports be not 

the very places of their growth. There 1s allo a proviſion i 


Sect. 14 and 16. favour of goods imported from Spain, Portugal, the Arnet 
| de! 
8 | Daves 


eig 
8 fe. 
this 
Indi 
mal 
] the 


caſt- 


ſtatutes are to be tolerated. 


ſup againſt him, 


of PROHIBITED GOODS. 


| Such were the proviſions of this famous ſtatute, framed by 
E the wiſdom of our anceſtors for the promotion of our naval 
ad maritime ſtrength: upon this ſtatute have all ſubſe- 
WW quent commercial regulations been eſtabliſhed ; and from this 
E ſource they have derived ſolidity and ſtrength. But in vain 
bare ſuch rules been framed, if inſurances upon the importa- 
ton or exportation of the commodities mentioned in theſe 
| It would be to render void theſe 
W good and wiſe plans, and to ſet the acts of the legiſlature at 
E defiance. The concluſion is, that ſuch inſurances are abſo- 
lately null, and of no eſſect. 


| It was ſaid, in a former part of this chapter, that an inſu- 
France upon any goods, the exportation or importation of 
W which was forbidden by the royal proclamation in time of war, 
vas cqually void, as if prohibited by ſtatute. The reaſon of 1 Black. Com 
us is, that the king's proclamation in time of war has equal“ 
force with an act of parliament, and is no leſs binding upon 
bis ſubjects. The conſequence of this doctrine is, that the 
breach of ſuch a prohibition is equally criminal with the breach 
Jof a ſtatute ; and no contract can be founded upon ſuch crimi- 
w at, or have any validity. Theſe principles were fully con- 
idered in the preceding chapter; and the law upon the ſubje& 
Vas clearly ſettled in the caſe of Delmada v. Motleuæ, there cite 
t length ; in which it was held, that the king had an undoubted 
Wight to lay on an embargo in time of war: that the conſequence 
8 pf a breach of ſuch a proclamation had not been fully aſcer- 
ſtained, but it was certainly a criminal act; and wherever a 
man makes an illegal contract, the courts of juſtice will 


not lend him their aid to compel a performance. 
qunderwriter was accordin 


Tho 


d Delmada v. 


254 


3 Madeira or Canary iſlands ; and concerning goods and com- C H 5 P. 
no dlities from Scotland, and ſeal oil from Ruſſia. The 17th 
: ſection impoſes a duty upon every French ſhip coming into See. 17. . 
igland. And it was laſtly enacted, that the ſhips of England, 
land, ales, or Berwick, ſailing to any Engliſh plantations in 

E Aſa, Africa, or America, ſhould be bound in ſufficient ſureties, 

n proportion to the burthen of the ſhip, to bring the goods 

boaded at ſuch plantations into England. 


Motteux, B. R. 
Mich. 25 Geo. 


3. 
234. 


- 


gly diſcharged from the demand ſet 


A, 


We 


Vide ante ps 
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XIII. 


Grotius, lib. 3. 


e. . 


Bynk. lib. 1. 
C. II. : 


Lib. . e. 1. . 5. 


time of war; and theſe are clearly contraband, ſuch as am 


7 1. e. 11. 


OF PROHIBITED GOODs, 


We come now to conſider thoſe commodities which, fm 
their nature, as well as by the laws of nations, are contrahay, 
Upon this occaſion Grotius and Bynkerſhoek are the beſt Puide 
that can poſſibly be followed; and from them we may coll, 
that it is unlawful to carry any thing to beſieged cities q 
fortreſſes: a rule which they declare to have been eſtablilel 
by common conſent, and the uſage of all nations. G 
divides goods into three kinds: ſuch as can only be of uſe n 
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and ammunition : 2dly, Such as anſwer no purpoſe in war, a 
are merely intended for pleaſure ; and theſe may be layful 4 
conveyed to an enemy. But the third kind are of a mixed. WI * | 
ture, ſuch as money, proviſions, ſhips, and the material of i 
ſhips ; in which caſe, before we can decide upon the propre 
of exporting ſuch commodities, the ſituation of the war he 
tween the contending parties is to be conſidered. Upon thi 
point his reaſoning is excellent: If,“ ſays he, © I cannot t. 
« fend myſelf without intercepting the commodities intende 


for my enemies, neceſſity will give me the right, but fill * 
« ſhall be liable to make reſtitution, unleſs ſome other cauſe! WG SE 
_ «& ſeizure appears. For if the conveyance of ſuch comma: Cari 
ties to the enemy ſhall prevent the execution of my dort 
<« and he who carried them knew that J had beſieged or bloc WR - 
“ aded the town, and that peace or a ſurrender was expedth Wl 2970 
« he ſhall be an ſwerable for the loſs ſuſtained by his miſc WE 
« dutt. With this opinion Bynkerſhoet for the moſt part Wi © 
incides : becauſe, as he obſerves, the ſiege alone is the ca Kan 
why it is not lawful to carry any thing to the beſieged, whethe are 
it be contraband or not: for a beſieged city is never compels Wi Eng 


to ſurrender by force, but by famine, and the want of o Ver; 
neceſſaries. If it were to be permitted to ſupply them ith 
the things of which they ſtand in need, perhaps the aſſailants 
would be obliged to raiſe the ſiege. But as it is impoſſible t 
fay of what things the beſieged ſtand in need, or in what te 
abound, every ſpecies of commodity is forbidden to be carrie 
into the garriſon ; for otherwiſe there would be no certain ru 
of ſettling diſputes. This learned author, however, differs fro 
Grotius, in that paſſage where he ſays, © the carrier of good 
“ ſhall be anſwerable, if peace or a ſurrender was expected 


« and it was fruſtrated by ſuch means,” Bynkerſhats is a 
| opinion 


o F PROHIBITED GOODS. 


o the agreements entered into by the laws of nations. He 
I Jabs thus; * Quz ratio me arbitrum conſtituit de futurà 
WE « Jeditione aut pace ? et {i neutra expectetur, jam licet obſeſſis 
WY « quzlibet advehere ? imo nunquam licet, durante obſidione, et 
(amici non eſt cauſam amici perdere, vel quoquo modo dete- 
2 4 riorem facere. Et qui advexit, non ultra tenebitur, quam 
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opinion, that ſuch doctrine is neither conſonant to reaſon, nor C H A P. 


83 


| f 
; Y « de damno culpa dato? atquin in ſubditis id ſemper capitale 
= 3 & fuit, quin et in amicis, edicto ante monitis, ſæpe et in non 
( monitis. Rurſus, fi quis nondum advexit, ſed, dum adve- 
i 3 « here voluit, deprehendatur, ſola rerum interceptarum reten- 
. ( tione erimus contenti, idque donec caveatur, nihil tale in 
4 Z « poſterum commiſſum iri ?*” He concludes thus: * I do 
et J « not agree to that opinion, having learnt from the cuſtom 
. and uſages of all nations, to ſell all intercepted goods, and 
often to inflict, if not a capital, at leaſt a corporal puniſh- 
„ nent.“ 
ce & Such are the opinions of theſe two very learned writers, who, Grot Bynk. loe. 
6 3 although in ſome reſpects they differ, agree in eſtabliſhing this Ns 
ed zs a ſettled, undiſputed rule, that whoever conveys any neceſ- 
00s E (aries to a beſieged town, camp, or port, is guilty of a breach 
at I of the law of nations. This being the caſe, an inſurance upon 
* J ſuch commodities muſt neceſſarily be void and of no effect, 

j 


| ; agreeably to the principles which have already been advanced. 


t 0 One queſtion only remains to be conſidered ; how far inſu- 


cauſe . rances upon goods, the exportation and importation of which 
am are forbidden by the laws of other countries, are valid ? In 
ell WE Exgland, the law is clear, as it has been laid down by two 


other WE very great judges, that ſuch inſurances are good; becauſe the 


wit foundation of the contract is not illicit. It has been expreſsly 

lars held by Lord Mansfield more than once, in which he has been 

e confirmed by the whole court of King's Bench, that one nation 

they never takes notice of the revenue laws of another; and there- vide ante, p. 193. 
r lore ſuch an inſurance was certainly good and valid. A fimi- . 

e lar opinion ſeems to have been entertained by Lord Hardwicke ; 


from at leaſt ſo much may be collected from his argument, in a caſe 1 Vez:y, 319. 
pools reported in Vexey. 

fed, | 

is of We = But 
inion, | | 
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p. 210. 


Pothier Tr. 

d' Aſſurances, 
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4 2. 


2 Val. Com. 129. 
1 Lmerigun 212. 


OF PROHIBITED GOO SBS. 


But although this point is ſo clearly ſettled by the law of 


England, in which alſo the law of France coincides, it is cer. 


tain that the expediency of it has been a queſtion: which has 


very much engaged the attention of ſome conſiderable French 
authors. Their opinions can in no way affect the law of By. 


land, which ſtands upon much higher authority than the fenti- | 
ments of ſpeculative men, however reſpectable; but it may be | 
productive of ſome amuſement, if not inſtruction, to fee by | 


what arguments the two different opinions are ſupported, 


Thoſe who contend that ſuch inſurances are illegal, argue 


in this manner: that they who carry on commerce in a coun. | 


try, are obliged, by the cuſtom of nations, and natural law, 


to conform to the laws of that country, where they trade. Every | 


ſovereign has power and juriſdiction over every thing done in 


the country, where he has a right to command; he has con- 


ſequently a right to make Jaws, relative to commerce within 
his dominions, which bind all thoſe who trade, as well ſtran- 
gers as ſubjects. No one can diſpute with the fovereign, the 


right he has to retain in his own country certain merchandizes | 
which are there to be found, and to prohibit the exportation of 
them. To export them contrary to his orders, is to ſtrike a | 
blow at his undoubted authority; and conſequently it is unjuſt, | 
But admitting, ſay they, that a Frenchman would not himſelfbe | 
ſubje& to the law of Span, for tlie trade which he carries on in 
Spain, it cannot be denied that the Spaniards, whole aſſiſtance 
he requires, are ſubje& to thoſe laws; and that they offend | 
extremely in aſſiſting him to export that, the exportation of | 
which is prohibited by law. This ſpecies of trade then is to be | 
conſidered as illicit, and contrary to good faith; and conſe- a 
quently the contract of inſurance, introduced in order to pro- 
tect it, by charging the inſurer with the riſk of confiſcation, | 


is illicit, and cannot induce any obligation. 


Thoſe who ſupport the oppoſite doctrine contend, that the ex · 
portation or importation of commodities prohibited by foreign 1 
laws is no offence; and that the means employed to effect it are te- 
garded by the law, as a laudable and ingenious exertion of fail. : 
Thus the exportation of certain commodities 1s prohibited in g 
Spain, which the government of that country has a right to do: but | 


the laws of his Catholick Majeſty are not the rule of action for N 
3 | Frenc hen. 


3 and 


Ce } 


or PROHIBITED GOODS. 


piaſtres, piſtoles, and ſilks, for the ſupport of the Banks, the 
manufaRures, and the commerce of that country. Theſe 
merchandizes are a lawful branch of trade; and there is no 
reaſon why they ſhould not be the ſubject matter of a contract 
of inſurance. But above all, they infiſt, that they are juſtified 
by the conftant cuſtom ; and that the reaſoners on the other ſide 
ought to be leſs ſtrict, when it is conſidered, that this contra» 
hand trade is a vice common to all commercial nations. The 
Spaniards and Engliſh in time of peace practiſe it in France: 
it is therefore permitted to carry jt on in their reſpective coun- 
tries, by way of repriſal. . 


| Whatever difference there may be on the queſtion of expe- 
deney; it is univerſally admitted by the French writers, that 
inſurances upon ſuch goods are valid. We have already ſeen 
that the ſame ideas have been adopted by the law of England; 
and that every policy upon goods, the exportation and impor- 
tation of which is not prohibited hy the municipal laws of this 
country, or by the general laws of nations, is legal and binding 
upon the parties; and the underwriter muſt anſwer for every 
hb ariſing by means of any of the uſual perils, 


23 


25 


Frenchmen... It is allowed them to bring from Spain into France C H A P. 
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c 1. A P. „ G in the four preceding chapters flated the vari- 


— nd 


CHAPTER Tux FOURTEENTH, 


Of Wager. Policies. 


ous caſes, in which the contract of inſurance is void from 


its very commencement, on account of its repugnancy to thoſe | 


principles of juſtice, equity, and good faith, which are the 


great foundation of all contracts between man and man; we 


proceed to treat of thoſe policies, which by the poſitive ſtatute 
law of the country are declared to be abſolutely null and void, 


Of theſe the largeſt claſs are wager-policies, or policies mou | 


are called, you intereſt or no intereſt, 


The nature of the contract of inſurance, in its original ſtate, | 
was, that a ſpecifick voyage ſhould be performed free from pe- 


rils; and incaſe of accidents, during ſuch voyage, the inſurer, 
in conſideration of the premium he received, was to bear the 
merchant harmleſs. It followed from thence, that the contract 
related to the ſafety of the voyage thus particularly deſcribed, 


in reſpect either of ſhip or cargo: and that the perſon inſured } 


could not recover beyond the amount of his real loſs. 


In proceſs of time, however, variations were made, by ex- | 
preſs agreement, from the firſt kind of policy; and in caſes | 
' where the trader did not think it proper to diſcloſe the nature oi 
his intereſt, the inſurer diſpenſed with the inſured having any | 
intereſt either in the ſhip or cargo. In this laſt kind of policy | 


(of which we are now to treat) “ valued free from average, 


and © intereſt or no intereſt,” it is manifeſt, that the perfor- j 
mance of the voyage or adventure, in a reaſonable time and 
manner, and not the bare exiſtence of the ſhip or cargo, is the | 


object of the inſurance. 


Such an object as that, from a reference to the real nature of 
an inſurance, as ſlated in the outſet of the chapter, namely, that 
it is a contract of indemnity from a real and manifeſt, not from 

| a ſuppoſed 


SY Fa 


a ſpecies of contract: nay, that they ſtill conſidered them as 
rod. This is evident from two caſes in Vernon's Reports. z 


was 3004, and he inſured 4507. on the ſhip: the plaintiff*s bill 1692. 
vas to have the policy delivered up; becauſe the defendant wag 
not concerned in point of intereſt, as to the ſhip or cargo. 


no intereſt, and inſures, the inſurance is void, though it be ex- 
preſſed in the policy, intere/ied or not intergſtad. The reaſon the 
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a ſuppoſed and ideal loſs, muſt have been originally bad. Indeed C H A P. 

it bas been declared from the bench, in the reign of queen Anne, IV. 

that ſuch inſurances were formerly bad; for it is ſaid in that Aſftevedo v. 

aſe, that in former times, if one had no intereſt, though the 1 

policy ran, inter e/t or no intereſt, the inſurance was void; be- 

cauſe inſurances were made for the benefit of trade, and not that . 
rſons unconcerned therein, or unintereſted in the ſubje& mat- _ 

ter, ſhould profit by them. 1 


The idea thus ſtarted is very ck confirmed by what fell | 
from the court in the caſe of Depaiba v. Ludloto: for the court Depaiba v. Lud- 
. . A low, Comyns 
there obſerved, that inſurances upon intereſt or no intereſt were Rep. 360, 


introduced ſince the revolution. 


Taking it for granted then, that the law of England in this 
ſelpect, previous to the revolution, was ſuch, as theſe caſes ſup- 
poſe it to be, it was perfectly conſonant to the laws of moſt of 
the commercial ſtates and countries in Europe. For we find | 
that by poſitive regulations of Middlebourg, Genoa, Konyng = \, Mag. 70. 62, 
lung, Rutterdam, and Stockholm, all inſurances upon wagers, or 88. 189. 257- 
x intereſt or no intereſt, are declared to be abſolutely void, and 
of no effect. 


But though this mode of inſuring thus gained a footing in 
England, yet when introduced, the courts of juſtice looked up- 
on theſe contracts with a jealous eye; and by their determina- 
tions ſhewed the ſtrong prejudices which they entertained againſt 
tiem. The courts of Equity in particular manifeſted that their 
nclination would lead them as much as poſſible to ſuppreſs ſuch 


In one of them, the defendant had lent money on a bottomry Goddartv. Gar- 1 
71 . : rett, 2Vern.26 „ 
bond, but had no intereſt in the ſhip or cargo; the money lent Trin. Term, 9˙ 1 
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C HA P. law goes upon is, that inſurances were made for the benefit of 


Le Pypre v.Farr, 
2 Vern. 716. In 
Chancery, Mich. 
Term, 1716. 


I Burr. 683. 
Vide ante, 


P. 150. 


Vide ante, c: I. 
p · 8 


79. 


trade, and not that perſons unconcerned therein, and who were 


not intereſted in the ſhip, ſhould profit thereby; and where an- 


would have the benefit of the inſurance, he muſt renounce all inte- 
reſt in the ſhip. And the reaſon why the law allows that a man 
having ſome intereſt in the ſhip or cargo, may infure more, or 
five times as much, is, that a merchant cannot tell how much 
or how little his factor may have in readineſs to lade on boar 
his ſhip. Per Cur. Decree the policy to be delivered up to 
be cancelled. 


From the ſpirit of this deciſion, it may likewiſe appear, tha 
the court of Chancery inclined to think, that an inſurance 


made without the benefit of ſalvage to the inſurer, was uncon. | 


ſcientious, and a proper ſubject for relief in equity; for the 
Chancellor expreſsly ſays, where one would have the benefit of 
the inſurance, he muſt renounce all intereſt in the ſhip. 


In another caſe alſo, which was on a policy of inſurance on 
goods, by agreement valued at 600 J. and the inſured not to be 
obliged to prove any intereſt : the Lord Chancellor ordered the 
defendant to diſcover what goods he put on board ; for although 
the defendant offered to renounce all intereſt to the inſurers, 
yet it muſt be referred to the Maſter to examine the value of 


the goods ſaved, and to deduct it out of the value or ſum & | 


6001. at which the goods were valued by the agreement. 


There was one very remarkable difference between policies 
upon intereſt, and ſuch as were not, of which J believe notice 
has already been taken in a former part of this work ; namely, 


that in policies upon intereſt, you recover for the Joſs aQually | 
ſuſtained, whether it be total or partial: but upon a wager- 
policy, you can never recover but for a total loſs. All the | 


doctrine, which turns upon this diſtinction between intereſt and 


wager-policies was conſidered at much length by Lord Mansfield 
in the famous cauſe of Goſs v. Yithers, to which we have had | 


occaſion more than once to refer, 


It has already been obſerved, that the ſecurity given to the | 
inſured was very conſiderably encreaſed by the erection of two | 
Aſſurance Companies, which were incorporated by royal charter | 
in the year 1720; for the legiſlature had taken care that thoſe | 

corporation 


LY 
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of gorporations ſhould have ſufficient funds to anſwer any demands, C H A P. 
ere that might be made upon them, in the common courſe of buſi- : 
one oſs, But this additional ſecurity for the inſured ſoon produced ON ; 
e- many dangerous and alarming conſequences, which, if they had ; 
Jan not been checked, would have proved very detrimental to the 
or trade of this country. For inſtead of confining the buſinefs of 
ich inſurances to real riſks, and conſidering them merely as an in- 
ard &mnity to the fair dealer againſt any loſs, which he might ſuſ- 
to tin in the courſe of a trading voyage, which, as we have ſeen, 
vas the original deſign of chem; that practice, which only pre- 
A railed ſince the revolution, of inſuring ideal riſks, under the 
2 


names of intere/? or no intereſt, or without further proc of intereſt. 
thn the policy, or without benefit of ſalvage to the underwriters, was 
encreaſing to an alarming degree, and by ſuch rapid ſtrides as to 
tireaten the ſpeedy annihilation of that luerative and moſt bene- 
fcial branch of trade. All theſe various kinds of inſurance juſt 
mumerated, (and many others, which the ingenuity of bad men 
found no difficulty in devifing),having no reference whatever to 
adual trade or commerce, were very juſtly conſidered as mere 
gaming or wager- policies: and therefore the legiſlature thought 
i neceſſary to give them an effectual check, and, by poſitive 
rules, to fix and aſcertain what * or intereſt a merchant 
ſhould be permitted to inſure, 


Accordingly an act of parliament paſſed, in the 19th year of 
the reign of king George the Second, entitled © an act to regu. 
ate inſurance on ſhips belonging to the ſubjefts of Great 
© Britatn, and on merchandizes or eſſects laden thereon.” 
As this act is the moſt important and moſt extenſive in the 
whole code of ſtatute law, with regard to inſurances, I ſhall 
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af» | now cite as much of it at length, as relates to the preſent 3 
he chapter, and afterwards the other clauſes of it under thoſe heads, i 

to hi xo 
nd ich they more immediately apply. k 
eld | Th 00 : 
: | ecauſes, which co-operaied to induce the legiſlative body 19 Geo: 2. bt 4 


* ſuch an act, are fully ſtated in the preamble. Whereas © 37. 
* it bath been found by experience, that the making aſſurances, 


4 Ic to 
he intereſt or no intereſt, or without further proof of intereſt 
1 le 
o thau the policy, hath been productive of many pernicious 
1 50 
er practices, whereby great numbers of ſhips, with their cargoes, 


. {} In" 8 FA 
ie | v2 either been fraudulently lot and deſtroyed, or taken by 
NJ : « the 


C H A P. © the enemy in time of war; and ſuch aſſurances have en. 


Se. 1. 


Sea. 2. 


Sect. 3. 


Sect. 4. 


* 
Sect. 5. 


ſubject of the following chapter. 
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“ couraged the exportation of wool, and the carrying on many 
© other prohibited and clandeſtine trades, which by means 


Hof ſuch aſſurances have been concealed, and the parties con. 6 ſa 
* cerned ſecured from loſs, as well to the diminution of the 6 le 
6c publick revenue, as to the great detriment of fair traders; So 
e and by introducing a miſchievous kind of gaming or Waper- Sa 
« 1ng, under the pretence of aſſuring the riſk on ſhipping, and ; * 
« fair trade, the inſtitution and laudable defign of making af- n 
4 ſurances, hath been perverted ; and that, which was inlended 28 
* for the encouragement of trade and navigation, has, in many " ap} 
“ 1nftances, become hurtful of, and deſtructive to the ſame,” lch 
| | | 6 ful 

For remedy whereof be it enacted, that no aſſurance or 6 ſha 

« aſſurances ſhall be made by any perſon or perſons, bodies WM « bor 
corporate or politick, on any ſhip or ſhips belonging to , 1:4; 
« his majeſty, or any of his ſubjects, or on any goods, mer. « the 
« chandizes or effects, laden or to be laden on board of any & tor 
« ſuch ſhip or ſhips, intereſt or no intereſt, or without furth 6 [ent 
« proof of intereſt than the policy, or by way of gaming, or wager « Joſt. 
« ing, or without benefit of ſalvage to the aſſurer ; and that every 5 
« ſach inſurance ſhall be null and void to all intents and pu- Upo 
« poſes.” | the cha 
” obſerve 

« Provided always, that aſſurance on private ſhips of war, WM irance 

« fitted out by any of his majeſty's ſubjects ſolely to cruiae ti rep 
« apainſt his majeſty's enemies, may be made by or for the E erends 


« owners thereof, intereſt or no intereſt, free of average and 
« without benefit of ſalvage to the aſſurer; any thing herein 

« contained to the contrary thereof in any wiſe notwithſtand BN. ts 
« 1 | 
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« Provided alſo, that any merchandizes or effects from any 
« ports or places in Europe, or America, in the poſſeſſion of the] 
« Crowns of Spain or Portugal, may be affured in ſuch way} 
“ and manner, as if this act had not been made.“ 


The fourth ſection relates to re- inſurances, which will be the 


« And be it enacted, that all and every ſum and ſums of 
money to be lent on bottomry, or at re/pondentia, upon a, 
« ſhip or ſhips belonging to any of his majeſty's ſubjects, 

© 


bound 
« to 
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« to or from the Eaſt Indies, ſhall be lent only on the ſhip, or on CG H A P. 
« the merchandize or effects, laden, or to be laden, on board i 

« of ſuch ſhip, and ſhall be ſo expreſſed in the condition of the 

« aid bond: and the benefit of ſalvage ſhall be allowed to the 


« lender, his agents or aſſigns, . who alone ſhall have a right to 
« make aſſurance on the money ſo lent : and no borrower of money 


« on bottomry or reſpondentin, as aforeſaid, ſhall recover more 
« on any aſſurance than the value of his intereſt in the ſhip, or 
« in the merchandizes or effects, laden on board of ſuch ſhip, 
« excluſive of the money fo borrowed ; and in caſe it ſhall 
« appear, that the value of his ſhare in the ſhip, or in the mer- 
« chandizes or effects laden on board, doth not amount to the 
« full fam or ſums he hath borrowed as aforeſaid, ſuch borrower 
6 ſhall be reſponſible to the lender for ſo much of the money 
« borrowed, as he hath not laid out on the ſhip or merchandize 
laden thereon, with lawful intereſt for the ſame, together with 


fe « the aſſurance, and all other charges thereon, in the propor- 
ny tion the money not laid out, ſhall bear to the whole money 
1 WR © lent, notwithſtanding the ſhip and merchandizes be totally 


& bot.” 


Upon this laſt ſection, of which we ſhall treat more fully in 

tie chapter on Bottomry, it may be ſufficient in this place to 

ſerve, that none but the lender ſhall have a right to make in- 

urance on the money lent. It is alſo to be remarked, that 

tus regulation of inſurance on bottomry or reſpondentia intereſt, 

tends only to Eaſt India ſhips : and therefore, an inſurance 

if 2 72pondentia intereſt upon any other ſhips may be made in 

lie fame manner as they uſed to be before this act. It has alſo . 

ben decided upon this clauſe of the act, that it never meant or 

tended to make any alteration in the manner of inſurances : 

ud it was declared by the whole court in the cafe of Glover v. Glover v. Black: 
bac which was fully reported in a former chapter, to be the e 1 
labliſhed law and uſage of merchants, that reſpondentia and p. 10. 


ttomry muſt be mentioned and ſpecified in the policy of in- 
nce, 


ly the firſt ſection of the act it is clear that at this day all in- 
ances made contrary to it are abſolutely void and of no effect; 
ich, as has already been ſhewn, was alſo the caſe by the an- 


nt law of this country, It may now be material to conſider 
flirſt, 
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OF WAGER-POLICIES, 


© H A P. firſt, what caſes have, by the conſtruction put by the learnef pol 
| judges upon this ſtatute, been held not to fall within its deſcrip. 9 
— tion: and ſecondly, thoſe which do, and in the police arg 
have N been holden to be void. 2 

Hl 

It was formerly a matter of doubt, whether the af ws the 

meant to extend to inſurances of foreign property, and on ent 

foreign ſhips. The. better opinion, however, was, that it did col 

not ; for it was clear, that ſuch inſurances did not fall within Th 

the words of the ſtatute ; and from an attentive conſideration of for 

the preamble, they do not ſeem to come under the deſcription of 

of the miſchiefs, againſt which it was the intention of the legiſ. nt 

Jature to provide. But theſe doubts are entirely at an end by ſro 

ſeveral deciſions of the courts; and particularly by a very mo. the 

dern caſe, in which it was expreſsly declared by the court, (and 1 

the reaſon for it ſtated) that the act was not deligned t to extend del 

to foreign ſhips. 01 

N v. The caſe was this: the policy was on goods, on board three * 
Doug. 301. French veſſels, from St. Domingo to Bourdeaux. The material | 
part of it, as to this caſe, was in the following words: “ On pol 

« all goods loaden or to be loaden on board the ſhips Le Soigneu, err 

« La Pucelle, Le Vainqueur, all or any of them. The ſaid goods e0u 

„ and merchandizes by agreement are, and ſhall be valued at ral 

« (a) om 25 caſks of clayed ſugar, and 12MM the 

e hogſheads of muſcavadoes : the policy to be deemed ſuficint i to. 

« proof of intereſt, in caſe of loſs.” The firſt count in the de. t 3 

claration ſtated, that goods to a great amount, being te pre 

property of certain foreigners, had been ſhipped on board Lal rec: 

Soigneux, and that ſhe had been loſt. The ſecond averred, that that 

the goods were ſhipped on board the three ſhips, or ſome or ul | a 

| of them, to the amount of the ſum inſured ; and that two i v 

them had been captured, and the other loft. | be 

This caſe came before the court upon a motion to ſet ahi} U 

the writ of enquiry, which had been executed before the ſherify by I 

after a judgment by default, on this ground : that the jury bad ing 

aſſeſſed the damages to the amount of the defendant's ſubſcrip his ] 

tion, without any proof of the amountor value, or any evidencd l 

whatever, except that of the defendant's handwriting to E * th 

Lis. 
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policy: In addition to this objection, an affidavit was produced, & H AP 


ending to ſhew, that in fact the inſured had no intereſt. It was 
ugued for the defendant, that by the expreſs agreement of the 
parties, NO other proof of intereſt but the policy was required 
ind this inſurance on foreign ſhips and property was not within 
the ſtatute prohibiting ſuch policies; ſo that the plaintiff was 
entitled to recover the ſum inſured by the defendant, even if it 
could be proved that the inſured had no property on board. 
The court ſaid that this was not a policy within the ſtatute, 
foreign ſhips not having been included in that act, on account 
of the difficulty of bringing witneſſes from abroad to prove the 
intereſt, The only dithculty there could have been here, was 
from the circumſtance of there having been three ſhips ; but 
the ſecond count was ſo framed, as to make the caſe the ſame, 
x if there had been but one. By ſuffering judgment to go by 
default, the defendant has confeſſed the plaintiff 's title to re- 
cover; and the amount was fixed by the ſtipulation in the 


policy. 


It was formerly thought, that a valued policy was a wager- 
policy, like intereſt or no intereſt. But this idea is now 
exploded, as we ſhall preſently ſhew by a ſolemn deciſion of the 
court of King's Bench. Of the difference between open and 


ialued policies much has been already ſaid; and the origin of vide ante, e. I 


he latter was derived from this ſource, it being ſometimes 
troubleſome to the trader to prove the value of his intereſt, or 
to aſcertain the quantity of his loſs, he gave the inſurer a higher 
premium to agree to eſtimate his intereſt at a preciſe ſum. To 


recover upon this kind of policy, the inſured need only prove 


tat he had an intereſt, without ſhewing the value. If indeed 
| appeared, or could be made appear, that the intereſt proved 
vas merely a cover to a wager, in order to evade the ſtatute, 
bere is no doubt ſuch a policy would be void. 


All this doctrine was very fully ſtated, and commented upon TI.ewisv.Ruckes. 


by Lord Mansfield, in giving judgment in a cauſe then depend- e | 


ig in the court of King's Bench. 
his Lordſhip, is not to be conſidered as a wager policy, or 
« like inlereſt or no intereſt. If it were, it would be void by 
i the act of 19 Geo. 2. c. 37. The only effect of the valuation 
* 5fixing the amount of the prime coſt ; juſt as if the parties 

h « had” 


« A valued policy,” ſaid p. 104. 
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OF WAGER-POLICIES. 


ec had admitted it at the trial: but in every argument, and for 


5 * every other purpoſe, it muſt be taken that the value was fixed 1 


Grant v. Par- 
kinſon, Micha- 
elmas, 22 Geo. 


3. in R. R. 


c in ſuch a manner, as that the inſured meant only to have an 


indemnity. If it be undervalued, the merchant himſel p 
« ſtands inſurer for the ſurplus. If it be much overvalued, i 
« muſt be done with a bad view); either to gain, contrary to | 
« the 19th of the late king; or with ſome view to a fraudulent tra 
&« loſs : therefore an inſured never can be allowed to plead in a to! 
« court of juſtice, that he has greatly overvalued, or that hi hoy 
« intereſt was a trifle only. It is ſettled, that upon valued bet 
« policies, the merchant need only prove ſome intereſt, to take 7 
« jt out of 19 Geo. 2. becaule the adverſe party has admitted the * 
value: and if more were required, the agreed valuation 
« would ſignify nothing. But if it ſhould come out in proof, [ 
« that a man had inſured 2000. and had intereſt on board tothe « ( 
« value of a cable only; there never has been, and I believe tl 
there never will be a determination, that by ſuch an evaſion | EY 
« the act of parliament may be defeated. There are many con- h 
« veniences from allowing valued policies: but where they are «1s 
e uſed merely as a cover to a wager, they would be con- 2 
« ſidered as an evaſion. The effect of the valuation 1s only Eh 
« fixing concluſively the prime coſt. If it be an open policy, (He 
« the prime coſt muſt be proved: in a valued policy it i be p 
agreed. For theſe reaſons Lord Mansfield held, that a Wl be 
' valued policy is not void by the ſtatute of the 19 Geo. 2. 5 : 
« 0 
The paſſage juſt quoted at length was, in a ſubſequent caſe « a. 
referred to in the judgment of the court; and the doctrine there WM . qu 
advanced was adopted and confirmed. « the 
It was an action on a policy of inſurance on the ſhip P. lage 
vidence, at and from Surinam, or whatſoever other ports in the In 
Mt Indies at which the ſhip might load, to Quebec. At die nate 
trial before Lord Mansfield, at the ſittings after Trinity Tem * Fa 
1781, the principal queſtion on the merits was, whether direct 
the plaintiff had an inſurable intereſt. It was an inſurance on WI iy K 
the profits expected to ariſe on a cargo of moloſſes belonging to rec 
the plaintiff, who had a contract with goverament to ſupply Wi „en in 
the army with ſpruce beer. Lord Mansfield thought it f («1 
an inſurable intereſt. But the part of the caſe, which calls ior] um 
our attention at preſent, was a clauſe declaring, © that in caſe f ts. 


« of? 
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« ofloſs, it was agreed that the profits ſhould be valued at 1ooo . C H A p. 
« without any other voucher than the policy.” This, it was Ty 
inſiſted, rendered the policy void, as well within the letter, as 

within the ſpirit of the 19 Ges. 2. c. 37. 


Lord Mansfield, at the trial, inclined to think that the con- 
tract was a fair one; but {till be could not get over the objec- 
tion, the inſtrument being void on the face of it. His Lordſhip, 
however, ſaved the point for the opinion of the court, a verdi& 
being entered for the plaintiff, ſubject to that reference. 


In Michaelmas Term following, the matter came on to be 
heard ; when, after full argument at the bar, 


Lord Mansfield, C. J. ſaid: © I have, ſince the ſittings at 
« Guildhall, on further conſideration, changed my opinion. I 
then thought the preſent policy within the act of parliament : 
ſon | I now think otherwiſe, On the conſtruction of the act, it 
« has uniformly been held, that a valued policy is not void. It 


on- 
5 « 15 incumbent on the plaintiff to prove ſome intereſt ; but it is 
_ not neceſſary to go into the whole value. In the caſe of 
ly « Lewis v. Rucker, this doctrine was much conſidered.” — 
10 Here his Lordſhip read the words already reported, and then 
1 he proceeds thus] This inſurance is on the profits of a cargo, 
* e belonging to a man, having a contract to ſupply the army, 
« and if it arrive, the profits are pretty certain. The meaning 
of the policy is not to evade the act of parliament, but to 
caſe * zyoid the difficulty of going into an exact account of the 
ere quantum. I cannot diſtinguiſh it from a valued policy; and 
there is no pretence for ſaying it is a wagering one.“ Theother 
9 %. judges concurred; and the peſſea was given to the plaintiff (a). 
the In another caſe alſo it appeared, that an inſurance had been Da Coſta x. 


the aue upon any of the packet boats that ſhould ſail from Liſbon — IR 


em v Falmouth, or ſuch other port in England as his majeſty ſhould 
ther Wi drect, for one year from October 1763, to October 1764, upon 
eon y kinds of goods and merchandizes whatſoever. And it was 
g 10 breed, that the goods and merchandizes ſpould be valued at the 
pply un inſured on ſuch packet- boat, without farther prof of intereſt. 
3 0 In a very late caſe where the intereſt was declared by the policy to be © on Flint v. Le Me- 
5 for Me emiſſions of the plaintiff as conſignee of the cargo, valued at 15001. Lord Ke- ſurier, Sittings 


I : ; : 8 ter Hil 
caſe ; 1 expreſſed a very ſtrong opinion, that this was a good inſurable intereſt ; but Form s . at 


« off &: matter being compromiſed, it did not come to any deciſion. , Guildtail. 
: than 
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E 1 P. than the policy ; and to make no return of premium for way of lf 
— Intereſt being on bullion or goods. The inſured had an Intereſf al 
in bullion on board the Hanover packet, being one of the king's th 
packets between Liſbon and Falmouth: and it was totally lof af 
within the time mentioned in the policy. ca 
Vide ante, This caſe has already been quoted fot another purpoſe: by ; 
5. 118, 164% . . 4 , * 
on this point, the court held, that this was a policy of a peculiar th 
ſort; and was an exception out of the ſtatute of 19 Geo, 2, 4.3). th 
It is a mixed policy; partly a wager-policy, partly an open one: po 
and it is a valued policy, and fairly ſo, without fraud or mil. * 
repreſentation. Therefore the loſs having happened, the in. on 
ſured is entitled as for a total loſs. 4 
It has alſo been ſolemnly ſeitled, that upon a joint cpu © 
by the army andnavy, the officers and crews of the ſhips, before _ 
condemnation, have an inſurable intereſt, by virtue of the prize . 
act, which uſually paſſes at the commencement of a war. = 
ot 
_ BR. This was ſo held in an action upon a policy of inſurance or T 
Lat. 22 Geo. 3. the ſhip Sr. Domingo, at and from Omoa to London; upon which the 
a caſe was reſerved for the opinion of the court. The fads of dup 
the caſe were theſe: Captain Luttrell, commanding five of hi of t 
majeſty's ſhips, and Captain Dalrymple, commanding a party of com 
the land forces, captured two Spaniſh regiſter ſhips, lying un. poſ 
der the protection of Fort Omea : that the ſhip Sr. Doming capt 
(on which the inſurance was made) was one of the prizes, and ] 

was coming home laden with the property then captured; q- 
on which ſhip the defendant underwrote 500 J.: and that the} Ir 
ſhip was loft by perils of the ſea. The queſtion was, whether, WW 'urar 
by virtue of the prize act of the 19 Geo. 3. c. 67. the offices WM ou 
and crewof the ſhips under captain Luttre!l had ſuch an inſurable i on b: 
intereſt in the S/. Domingo, as to entitle them to recover Wic! 

| a 
Lord Mansfield.—* There are two queſtions in this cauſe: 25 
1ſt. Whether the ſea officers had an inſurable intereſt? Th Ur 
will depend on the prize att and proclamation. 2dly. Whether e tried 
poſſeſſion would entitle them to inſure, upon the bare contin · ¶ broug 
gency of a future grant from the crown? As to the firſt, con- Lu, 
ſider the act of parliament, which gives to all the people on t rec 
board, that is, to the flag officers, commanders, and otbeg e date 


officers ; to the ſeamen, marines, and ſoldiers on board even 


ſhip 
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ſhip and veſſel of war, the ſole intereſt and property of and in 
all and every ſhip and veſſel, goods, and merchandizes, which 
they ſhall take during the war, after condemnation, Does the 
aft ſay, that the ſeamen only ſhall take? does it leave a joint 
capture by the army and navy undefined? Certainly not. 
Suppoſe, for inſtance, a caſe which I remember to have.hap= 

ned: a Dutch and Engliſh fleet combined captured ſome ſhips; 
the Engliſh ſailors could not take ſolely ; nor could the act mean 
that they ſhould have nothing. In tne caſe in queſtion, ſup- 
pole captain Dalrymple had given no aſliſtance, is there any 
doubt that captain Lulirell would have taken the whole? The 
in. only difference is, that now he has not the merit of a ſole 
capture. The word © /oldrers” in the proclamation, means 
ſoldiers on board the ſhip. Thus it ſtands on the act and pro- 


* Camation. But ſuppoſing that doubtful, as far back as queen 
| Ame's time down to the preſent, wherever a capture has been 
. made by a king's ſhip or a privateer, the crown has always 
given a grant of it after condemnation. There is no inſtance 
e on to the contrary. Have not then the inſured ſuch an intereſt in 
hich the ſhip coming home, as to entitle them to an indemnity ? 
bs of Suppoſe a man is made agent of prizes ; he has not the poſſeſſion 
f his of the property, and yet he has ſuch an intereſt in any ſhip 
1yof coming home, that he may inſure. Here the inſured have the 
1 poſſeſſion, and a certain expectation of receiving the property 
1 captured for their own emolument from the crown.“ 
vu Judgment for the plaintiff, 
La | 
t the] In the conſtruction of the act it has been hoiden, that all in- 
ther, ſurances made by perſons having no intereſt in the event, 
nes bout which they inſure, or without reference to any property 


able en board, are merely wagers, deſtructive of the true ends for 
| vnich this contract was introduced into the mercantile world; 
and therefore are to be conſidered as abſolutely null and void. 


aule: 5 
This Upon a motion for a new trial, Lord Mansfield, who had 
ether tried the cauſe, made the following report: This was an action 


tins! 

con- 
le on 
otheg 


brought by the plaintiff, who was a ſurgeon on board an AI 
ladiaman, againſt the deſendant, a paſſenger in the ſame ſhip» 
to recover a ſum of 10007. upon a ſpecial agreement, bearing 
date the 18th of July 1774; by which, after reciting, that 


even a a ( whereas 


ſlip 
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C HA P. „whereas the plaintiff had agreed to pay to the defendant the 


XIV. 


ce ſum of 20/. ſterling at the next port the ſhip ſhould arrive at, 
« it was witneſſed that he the defendant, in conſideration 


« thereof, did undertake that the ſaid ſhip ſhould ſave her pal. 
&« ſage to China that ſeaſon ; and in caſe ſhe did not, that then 
„ lie would pay to the plaintiff the ſum of 1009. at the end af 


« one month after the arrival of the faid ſhip in the 
&« Thames.” 


river 


At the trial it appeared, that the plaintiff qu 


paid the amount of the 201. to the detendant at the next pon, 
in pagodas : that the veſſel being delaycd below the Cape and 
Madras in conſequence of a miſcalculation of five days in the 
reckoning, and the monlſoons ſetting in earlier than uſual, ſhe 


loſt her paſſage. 


That the plaintiff had /e goods on board, 


which were liable to ſuſfer by the loſs of the ſeaſon ; and that 
whilſt it was ſtill doubtful whether the ſhip would or would not 
ſave her paſſage, the captain had applied to each of the parties 


to perſuade-them to reſcind the agreement; repreſenting that 


the ſum to be- paid 1n either event would be mote than the loſer 


could afford. 
the agreement; but the deſendant poſitively refuſed. 


That the plaintiff was willing to have cancelled | 
The | 


jury found a verdict for the plaintiff, damages 980 J. but I gate 
the defendant leave to move for a new trial upon the queſtion, 
whether this were not an agreement within the ſtatute 19 Cen. 


c. 37. and therefore void. 


After this caſe had been fully argued at the bar, 


Lord Mansfield ſaid : “ A policy of inſurance is, in the na- 
ture of it, a contract of indemnity, and of great benefit to trade. 
But the uſe of it was perverted by its being turned into a wager, 
To remedy this evil, the ſtatute of the 19 Geo. 2. C. 37. Was 
made; which, after enumerating in the preamble the various 


frauds and pernicious practices introduced by the perverſion of 
this ſpecies of contract; and amongſt others, that of gaming of 


wagering under prctence of inſuring velle}s, &c. proceeds, 


under general words, to prohibit al contracts of inſurance by 


way of gaming or wagering, Here, tne plaintiff gives ſo much 
to the deſendant in conſideration that the ſhip ſhould ſave her | 
paſſage to China; and if not, then, upon her returning ſafe to 
If the firſt of theſe events 


nleſs 


both | 
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both happened. Is not this gaming? Is not this wagering ? 
Ir this were allowed, all wagering policies would be turned into 
his form, and the act would be entirely defeated. If there is 
no intereſt in the caſe, it is gaming and wagering. There- 
fore there muſt be a new trial. 


From this caſe we find, that the principle ſtated by Lord 
Mansfield in Lewis v. Rucker 18 confirmed : namely, that where 
man inſures 2000/7. and it turns out in proof that he has an 
intereſt to the value of a cable only, ſuch an intereſt will ne- 
rer be allowed to operate ſo as to evade the ſtatute. For in 
tis cafe, it appeared in evidence, that the plaintiff had /me 
eds on board; but that was held not to be an intereſt ſuffici- 
ent to juflify an inſurance fo evidently contrary to the act of 
parliament. | 


Indeed wherever the court can ſee upon the face of the policy, 
that it is merely a contract of gaming, where indemnity is not 


void, 


The plaintiffs had lent to Latuſon, captain of the Lord Hol- 
ind Eaft Indiaman, 26,0001. for which he had given them a 
common bond, in the penal ſum of 52,0c0/. While he was 
with his ſhip at China, the plaintiffs got a policy of inſurance 
underwritten by the defendant and others, which was in the fol- 
owing terms: “ at and from China to London, beginning the 
*atrenture upon the goods from the loading thereof on board 


the ſaid ſhip at Canton, in China, &c. and upon the ſaid ſhip from 


„and immediately following her arrival at Canton in China, 


* 721ued at 20,000 J. being the amount of captain Patrick Latu- 
as common bond, payable to the parties, as ſhall be de- 
*(cribed at the back of this policy; and it bears date the 16th 
*cay of December 1775; and in caſe of loſs, no other prof of 
* mtereſt to be required than the exhibition of the ſaid bond: 
" warranted free from average, and without benefit of lalvage 
"tothe inſurer.” | 


At the head of the ſubſcription was written, © On a bond as 
ave expreſſed.” Captain Lawſon ſailed from China, and ar- 
tired late with his privilege (as it is called) or adventure, in 

b 42 Landen, 


the object in view, they are bound to declare ſuch policy 
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OF WAGER-POLICIES, 


London, on the Iſt of July 1777, none of the events inſured 
againſt having happened. The receipt of the premium wa 
acknowledged on the back of the policy. This caſe came be- 
fore the court upon an action for a return of premium, on the 
ground that, the policy being without intereſt, the contract va 
void. This caſe, as far as it relates to the queſtion of return of 
premium, will be conſidered in a future chapter; but in tie 
courſe of the diſcuſſion, it became neceſſary to determine, wit. 
ther the policy, juſt recited, was good within the ſtatute. At the 
trial which came on at the ſittings after Trinity term, 1780, 
the Chief Juſtice was of opinion, that this was a gaming policy 
prohibited by the ſtatute of 19 Ges. 2. c. 37. and a verdid wa 
given for the defendant. His lordſhip, however, having ex- 
preſſed a doubt upon the propriety of his opinion on other points 
of the cauſe, a motion for a new trial was afterwards made, 
and all the queſtions came to be debated before the court: 
when the majority of the judges confirmed Lord Mansfield's fil 
direction upon all the points. It is true Mr. Juſtice Milles dif- 
fered from his brethren upon that occaſion ; the learned judge 
being of opinion, upon the queſtion relating to our preſent en- 
quiry, that this was not a gaming policy: that it did not ap- 
pear to him, that the parties had any idea they were entering 


into an illegal contract: that the whole was diſcloſed, and they 1 
thought there was an intereſt; this was a miſtake ; but it 182 e 
new point of law. in t 
The three other judges ſupported their opinions upon the 4 
following grounds. 150 
Lord Man celd. “ It is certainly true, in many inſtances wh 
that firſt thoughts are belt. I am now very much inclined to 5 
my firit opinion. There are two ſorts of policies of inſurance; * 
mercantile and gaming policies. The firſt ſort are contracts of! Sy 
indemnity, and of indemnity only; and from that principle 2 4 
great variety of deciſions and conſequences have followed. * 
The ſecond ſort may be the ſame in form; but in them there 15 f Rn 
no contratt of indemnity, becauſe there is no intereſt upon 
which a lofs can accrue. They are mere games of hazard, . 
like the cail of a die. In the preſent caſe, the nature of the . ; 
Inſurance is known to both parties. The plaintiffs ſay, © We | N : 
t mean to game: but we give our reaſon for it; Lag 25 
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OF WAGER-POLICIES. 


& Lawſon owes us a ſum of money, and we want'to be ſecure in 
« caſe he ſhould not be in a ſituation to pay us.” It was a 
hedge. But they had no intereſt ; for if the ſhip had heen loſt, 
and the underwriters had paid, ſtill the plaintiffs would have 
been entitled to recover the amount of the bond from Lawſon, 
This then is a gaming policy; and againſt an act of parliament.” 


Mr. Juſtice Aſhhurft.—< A policy of inſurance ought to be 
mere contract of indemnity, and nothing more; but here the 
money might have been paid twice, which ſhews deciſively 
that this-was a gaming policy. 


Mr. Juſtice Buller. —“ Tt is very clear to me that the plain- 
ifs ought not to recover. There was no fraud on the part of 
the underwriters, nor any miſtake in matter of fact. If the /aw 
wa miſtaken, the rule applies, that zgnorantia juris non excuſat. 
This was a mere gaming policy without intereſt.“ Agreeably 
to this opinion, the rule for a new trial was diſcharged, 


The ſecond ſection of the act in queſtion, which allows of 
inſurances being made on private "hips of war, intereſt or no 
mtereſt, ſeems ſufficiently clear, and requires no explanation. 
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The third ſection, by which inſurances upon any merchan- | 


wzes or effects from any ports or places in Europe or Ameriga, 


n the poſſeſſion of the crowns of Spain or Portugal may be 
ttecied in the manner practiſed before this act was paſſed, 
ems to be obſcurely worded. The learned commentator 
won the law of Zgland obſerves, that the reaſon of this pro- 
0 is ſufficiently obvious. Notwithſtanding this authority, 
in order to comprehend the meaning of the legiſlature, we muſt 
(ferve, that the trade fram Spain and Vortugal, to their 
rective colonies and eſtabliſhments in South America, and the 
cturns thereof, can only be carried on by their own ſubjects 


Mr. Juſtice 
Blackſtone, 
2 Vol. Com. 460. 


and all other perſons are prohibited from that trade by poſt- - 


tre regulations of theſe reſpective ſtates. The conſequence 

of ſuch a prohibition is, that all the goods and merchandizes 
By . . . . . . 

Witch the ſubjects of this and other countries export from Spain 


ad P:rivgal, muſt be in the names of &paniſh iubjetts. So 


that it was ablolutely neceſſary to make this exception (for no 
other proof but the policy itſelf can be brought); otherwiſe all 
dlaences upon that branch of trade muſt have been entirely void. 
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OF WAGE R- POLICIEsV. 


C H A P. The words, however, ſeem to allow a greater latitude than 


XIV. 


V. ante, p. 260. 


was meant by the legiſlature in making ſuch a proviſion, for 
by adv erting merely to the words, inſurances from any ports 
or places in Europe or America, belonging to Spain and Puy. 
tugal, to England or other ports of Europe may be made, if 
this act had never paſſed. Whereas by attending to the proli- 
bition of trade juſt mentioned to any but the ſubjects of Hair 
and Portugal, as the commerce between theſe colonies and the 
parent countries can only be carried on by ſubjeRs, it is evident 
that the legiſlature intended rather to have ſaid, that inſurances 
on goods from ports belonging to Spain and Portugal in Lurie 
to any ports in America belonging to thoſe courts; and from ſuch 
ports in America to ſuch ports or places in Europe, ſhall be va. 


lid and effectual contracts, than to authorize inſurances from 


the dominions of Spain and Portugal in Europe or America, to 
whatſoever place in the world the ſhip, in which theſe goods 
are to be carried, may happen to be deſtined. The words, 
however, certainly admit of that broad conſtruction; for the 
place of deſtination 1s not aſcertained. 


Upon this ſection of the act, it may be obſerved, that the 
equitable conſtruction of ſuch contracts of inſurance as are pro- 
tected by it, ſeems to be, that they may be made without inte- 
reſt, notwithſtanding the caſe of Goddard v. Gartett, above 
cited: ſince in ſuch inſtances it is impoſſible for the perſon 
inſured to bring any certain proof of intereſt on board. 


Hitherto we have ſpoken merely of that part of this very | 
ſalutary act, which requires, that every perſon making ſuch a 


contract, ſhould have an intereſt in that, which is the object 


of the inſurance. Another part of it ſtill claims our attention, 
that which prohibits re-aſſurances. What a re-aſſurance is; 
in what caſes it is prohibited; and when it is allowable, will 
form the ſubject of the following chapter. 


CHAPFER Tur FIFTEENTH 


Of Re-Affurance, and Double Inſurance. 


R E-ASSURANCE, as underſtood by the law of Eug- 

land, may be ſaid to be a contract, which the firſt inſurer 
enters into, in order to relieve himſelf from thoſe riſks which 
he has incautiouſly undertaken, by throwing them upon other 
underwriters, who are called re-aſſurers. This ſpecies of con- 
tract has obtained a place in moſt of the commercial ſyſtems of 
the trading powers of Europe; and it is allowed by them at 
this day to be politic and legal. The learned Roccus has de- 
ded expreſsly in favour of it; and has cited many reſpettable 
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authorities in ſupport of his opinion. © Aſlecurator, poſt Roccus de 


« tam aſſecurationem, poteſt ſe aſſecurari facere ab alio 
« aſſecuratore, et iſte ſecundus aſſecurator tenetur pro aſſecu- 
„ ratione factà a primo, et ad folvendum omne totum, quod 
primus aſſecurator ſolverit, et iſta ſecunda aſſecuratio valet.“ 
By the ancient law of France ſuch aſſurances were reckoned 
ralid, and perfectly conſiſtent with equity and good conſcience. 
The author of the Guidon obſerves, that if it ſo happen that 
te inſurers, after underwriting the policy, repent of their en- 
gagement, or are afraid to encounter the riſk, they are at 
uberty to re- inſure; but ſtill they cannot prevent the inſured 
from making his demand upon them in caſe of loſs, for having, 
by their ſignature, promiſed indemnity, they cannot, by any 
proteſtations to the contrary, diſcharge themſelves from their 
relponſibility, without the conſent of the inſured. Lewrs the 
Fourteenth, when, by the aſſiſtance of the famous Colbert, he 
promulgated thoſe ordinances, which will be a laſting honour 
o the French nation, adopted the idea that prevailed when the 


Guidon was written: for by an article in that celebrated code 


of laws, he expreſsly declared, “ that it ſhould be lawful to 


* the inſurers to make re- aſſurance with other men of thoſe 
effects, waich they had themſelves previoully inſured.“ It 


aa 4 1s 


Aſſecur. Not. 
12. 


Le Guidon, 
C. 2. art. 19. 


Ord. Lewis 14. 
tit. Aſſur. art. 
20. 


2 Mag. 790, 
233. 419. 
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OF RE. ASSURANCE, AND 


C "0 P. is not in France alone that this law prevails ; for by the poll. 
— tive and cxprels regulations and ordinances of Koning ſterg, 


7 Fmerigon. 


p. 247. 


\ Pothier, tit. 
Aſſurance, 
No. 96. 


19 Geo. IT, 
Cc, 37. ſ. 4. 


Hamburgh, and Bilboa, re- aſſurances are allowed to be el. 
fected, and conſequently are lawful contracts. 


By the paſſage cited from the Guidon it might be obſerved, 
that it was a diſtinguiſhing character of this ſpecies of con- 
tract, that notwithſtanding a re-inſurance, the firſt contrz8 
ſubſiſts as at firſt, without change or amendment. The re. 
inſurer 1s wholly unconnected with the original owner of the 
property inſured ; and as there was no obligation between them 
originally, ſo none is raiſed by the ſubſequent act of the fit 
underwriter. The riſks of the inſurer form the object of the 
re- inſurance, which is a new independant contract, not at all 
concerning the inſured; who conſequently can exerciſe no 
power or authority with reſpect to it. 


Agreeably to the laws of thoſe countries juſt referred to, and 
conſiſtently with the opinions of thoſe reſpectable writers 
whoſe works we have had ſuch frequent occaſion to mention, 
the law of England adopted their regulations, and permitted | 
the underwriters upon policies to inſure themſelves againſt 
thoſe riſks for which they had inadvertently engaged to indem- 
nify the inſured : or where perhaps they had involved them- 
ſelves to a greater amount, than their ability would enable | 
them to diſcharge. Although ſuch a contract ſeems perfetily 
fair and reaſonable in itſelf, and might be productive of very 
beneficial conſequences to thoſe concerned in this important 
branch of.trade ; yet, like many other uſeful inſtitutions, it 
was ſo much abuſed, and turned to purpoſes fo pernicious to 
a commercial nation, and ſo deſtructive of thoſe very benefits 
it was originally intended to promote and encourage, that the 
legiſlature was at laſt obliged to interpoſe, and by a politive 
law to cut off all opportunity of practiſing thoſe frauds in ſu- 


ture, which were become thus glaring and cnormous. 


Accordingly by the fourth ſection of that ſtatute, which 
formed the ſubject of the preceding chapter, it was enacted, 
« that it ſhould not be lawful to make RE-ASSURANCE, unleſs 
ce the aſſurer ſhould be inſolvent, become a bankrupt, or die; 


&« in either of which caſes, uch alſurer, his executors, ad- 
8 « miniſtrators, | 


or DOUBLE INSURANCE. 


« miniſtrators, or aſſigns, might make re-aſſurance, to the 
amount before by him aſſured, provided it ſhould be expreſſed 
« in the policy to be a re- aſſurance.“ 


From this act it is apparent, that all kinds of re-aſſurance 
re not prohibited; but wherever ſuch a contract tends to the 
Aancement of commerce, or to the real benefit of an indi- 
vidual, in ſach a caſe it ſhall be permitted. Thus in caſe of 
inſolvency or bankruptcy, it is advantageous to the creditors 
in general, as well as to the individual, that a re- aſſurance 
ſhould be made: for by theſe means the fund of the bankrupt's 
efate is not diminiſhed in caſe of loſs, and the inſured has a 
letter ſecurity for the payment of the amount of his damage, 
or at leaſt a proportion of it. (a) If the inſurer die, it is no 
ls neceſſary and beneficial to his ſucceſſors, that there ſhould 
tea fe- aſſurance, than it was in the former caſe of a bank- 


(%) Formerly, if an underwriter became a bankrupt after he had ſubſcribed the 
poly, and before a loſs happened, the inſured was not entitled to a dividend out of 
tiebankrupt'seſtate. This being found a heavy inconvenience, and a diſcouragement 
to fade, parliament was obliged to interpoſe, and to alter the law in this reſpect, 


Thz farute recited, “ that merchants and traaers frequently lend money on bot- 


& ſhips or vefſels, and the goods and merchandizes loaded thereon, to be inſured ; 
a ndthat where commiſſions of bankruptcy have iſſued againſt the obligorin ſuch 
* bottomry or reſpondentia bond, or the underwriter, or aſſurer in ſuch inſurance, 
6 before the loſs of the ſhip or goods, in ſuch bond or policy of inſurance men- 
* toned, kad happened, it had been made a queſtion, whether the obligee or obli- 
ges in ſuch bond, or the aſſured in ſuch policy of inſurance, ſhould be let in 
o prove their debts, or be admitted to have any benefit or dividend under ſuch 


4 that the obligce in an y bottomry, or refpondentia bond, and the aſſured in any 
Sankon fe . 

ex ot inſurance, made and entered into, upon a good and valuable conſidera- 
en, b5na fide ſhould he admitted to claim; and after the Joſs or contingency 


"RC have happened, to prove his, her, or their debt and demands, in reſpe& of 


if 


ach bond or policy of inſurance, in like manner as if the loſs or contingency 
* kad :appened before the time of the iſſuing of ſuch commiſſion of bankruptcy 
daun {uch obligoror inſurer ; and ſhould be entitled unto, and ſhould have and 
" receive, 3 proportionable part, ſhare, and dividend of ſuch bankrupt's eſtate in 
dortion to the other creditors of ſuch bankrupt, in like manner, as if ſuch 
Ks or contingency had happened before ſuch commiſſion iſſued: and that all and 
" &er7 perfon and perſons, againſt whom any commiſſion of bankruptcy ſhould be 
* warded, ſhould be diſcharged of and from the debt or debts, owing by him, 
f dem, on every ſuch bond and policy of inſurance as aforeſaid, and ſnould 
"the benefit of the ſeveral ſtatutes now in force againſt bankrupts in like 
all intents and purpoſes, as if ſuch loſs or contingency had happened, 
j "4 the money due in reſpect thereof had become payable, before the time of 
"% Zing out the commiſſion,” 


{ 


ruptcy :; 


* commiſſion, which might be a diſcouragementto trade.“ It was thereforeenacted, 
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— ad 


19 Geo. II. 


* tomry, or at reſpondentia, and in the courſe of their trade, frequently cauſe their C. 32+ f. 2. 


79 


. 
XV. 


DN” a 4 


Vide ante, 
Ce. 14. 


Andree v. 
Fletcher. 

2 Term Rep. 
151. 


the anceſtor, at the time of his death, was in ſolvent cir 


OF RE-ASSURANC E, AND 


ruptcy : becauſe it will provide aſſets to ſatisfy the inſured i 
caſe a loſs ſhould happen, and thus ſecure the eſtate of th: 
deceaſed for the benefit of his heirs. Indeed, in both caſes 
the intention of the legiſlature ſeems to have been, to provide 
a fund for the payment of that proportion, which, in caſe of an 
inſolvency, the injured will have a right to demand, in com- 
mon with the other creditors ; and for the payment of the 
whole, without prejudice to the heir, even in caſes where 


cumſtances. 


This act is worded in ſuch expreſs terms, excluding every 
ſpecies of re- aſſurance, except in the three inſtances of death, 
bankruptcy, or inſolvency, that a doubt, as it ſhould ſcem, 
could hardly be founded upon it. But as it was held, that the 
firſt clauſe of the ſtatute, prohibiting inſurances, 7ntereft ar n 
intereſt, did not extend to foreign ſhips; ſo it was argued, that 
re-aſſurances made here on the ſhips of foreigners did not fall 


within the act. It might have occurred, however, that the fil 


clauſe of the ſtatute is qualified, and only prohibits ſuch inlu- "oy 
rances when made on his majeſiy's ſhips, or the ſhips belonging h "I 
his majeſly's ſubjefs : whereas the clauſe in queſtion is genera nur 
and without reſtriction ; the inference from which is, that the 
legiſlature had both objects in- view, and meant wholly to pio- Ha 
hibit the one, but not the other. conſic 
| cal 
This point came on to be conſidered by the Court of King h 
Bench, in the year 1787, in the form of a ſpecial caſe, flating, bar 
that a re-aſſurance was made by the defendant on 4 Fre ing 
veel, firſt inſured by a French underwriter at Mar/eilles, wil read 
was living, and who, at the time of ſubſcribing the ſecond po "Oi 
licy, was ſolvent. ae, 0 
The court (Aſbur/?, Buller, and Greſe, juſtices) were un- b oy 
nimouſly of opinion, that this policy of re- aſſurance was v0" . lt 
and that every re-aſſurance in this country, either by Brit "ii 
ſubjects or foreigners, on Britiſh or foreign ſhips, is void by ti 4 0 
ſtatute; unleſs the firl aſſurer be inſolvent, became a Bank _ 
er dir. icept 1 
bob! 
Tha 


Leun, 


OF DOUBLE INSURANCE. 280 


There is another ſpecies of re-aſſurance allowed by the laws C H A p. 
of France, as eſtabliſhed by an ordinance of Lewis the Four- XV. 
tenth, which was alſo taken from that ancient and excellent Le Guidon c. 2 
French treatiſe, that has been ſo frequently mentioned. By 1 

this regulation, it is declared lavrful for the aſſured to inſure the Ord. of Lewisr4. 
fivency of the underwriter. By theſe means, the perſon in- 1 
ſured gets rid of thoſe fears, which he may have conceived con- 

cerning the ability of the inſurers to pay, and he gains a ſecond 

kcurity to anſwer for the ſufficiency of the firſt. But it is not 2 Mag. 190. 

to France alone that this kind of contract is reſtrained ; for by 419% 

the poſitive laws of many other maritime ſtates, ſuch re-aſſu- 

rances are valid and binding contracts. The Engliſb ſtatute, 

which has been the ſubject of this and the preceding chapter, 

akes no expreſs notice of this ſort of inſurance ; becauſe, in 

muh, 1 believe, it never was very much in practice in England: 

ut, however, it ſeems clear, that ſuch a circumſtance, as the 

flrency ot the underwriter, is not an inſurable intereſt ; that 

zpolicy opened upon ſuch an event would be treated as a wager- 


policy; and would conſequently fall within the ſtatute of George 
the Second, which declares all policies made by way of gaming 
a wegering, to be abſolutely null and void to all intents and 
Purpoles. 


Having ſaid thus much of re-aſſurances, I ſhall proceed to Double Inſu- 
conſider the nature of a double inſurance, and to ſtate the few Nm 

als that have been determined upon the ſubject. I treat of it 

n this place, becauſe theſe two kinds of inſurance have been 

lmetimes confounded together, and ſuppoſed to mean the ſame 

ting: whereas no two ideas can be more diſtinct. We have 

uready ſeen what is meant by a re- aſſurance. A Jools inſu- 1 Burr. 496. 
Race is where the ſame man is to reccive two ſums inſtead of 

me, or the ſame ſum twice over, for the ſame loſs, by reaſon 

Of tus having made two inſurances upon the ſame gocds or the 

ame ſhip. The firſt diſtinction between theſe two contracts is, 

la re. aſſurance is a contract made by the firſt underwriter, 

ls executors or aligns; to ſecure himſelf, or his eſtate: a 

Wble inſurance is entered! into by the inſured. A re- aſſurance, A Geo, II. 
tiept in the caſes provided for by the ſtatute, is abſolutely void: % OY 
iwuble inſurance is not void; but {till the inſured ſhall re- 

er only one ſatisfact ion for bis loſs. This requires expla- 7 Black. Rep, 
Kio, Where a man has made a double inſurance, he may 
recover 
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recover his loſs, againſt which of the underwriters he lea, e 
but he can recover tur no more than the amount of his lok, i 
This depends upon the nature of an inſurance, and th; area E . 
principles of juſtice and good faith. An inſurance is merely 2! 
contract of indemnity, in caſe of loſs ; it follows as a nece# in b 
conſequencę that a man ſhall not recover more than he has Io, 6 
or recover fatisjiaction greater than the injury he has ſuſtain 
This rule wes wiſely eſtabliſhed, in order to prevent fra: v4, ef 2 
the deſire of gain ſhould occaſion unfair and wiſtul loſſs. jt : 
being thus ſettled, that the inſured ſhall recover but one t.. 2 
faction, and that in caſe of a double inſurance, he may fi pon * 
which of the underwriters he will for the payment of his loſs 1 
it is a principle of natural juſtice that the ſeveral inſurers fu A 
all of them contribute in their ſeveral proportions, to fatsh = 
that loſs, againſt which they have all inſured, A 
Theſe principles have been fully declared to be law in ſeren 1 
| caſes, which are now to be mentioned. 125 
In the year 1763, it was ruled by Lord Mansfeld, Clit 22 
Juſtice, and zgreed to be the courſe of practice, that upon? be 
double inſurance, though the inſured is not entitled to tw a 1 
ſatisfactions; yet, upon the firſt action he may recover tie Bade 
whole ſum inſured, and may leave the defendant therein, 10 f- „ 
cover a rateable ſatisfaction from the other inſurers. 1 
Thus alſo it was determined in a ſubſequent caſe at Cue. 2 
It was an action on a policy of inſurance on a ſhip from A- v. ce 
Heundland to Dæminica, and from thence to the port of _— etder 
in the /7*/? Indies. It was a valued policy on the ſhip z Done 
freight; and on the goods as intereſt ſhould appear. The 1 [hyp Nrtio 
failed from Sf. Feu'sg the 175th of December 1775, and e 
plaintiff declared as for a total loſs. The defendant anker. q 25 2 
for 200 J. and has paid into court 1241. This ſum was pats ©2 bh 
a ſuppoſition, that the underwriters on a former policy ſhou' Feind 
bear a ſhare of the loſs. The PP? or! | ene inſures 2200 <:- 
Liverp3:! on a voyage from Newfrundland to Bartad'c? rer and 5 
Leeward Iſlands, w ith an exception of American es ”_ 5 5 
the plaintiff afterwards, for the purpoſe of ſecuring himicl 1 I 
againſt captures, and having altered the courſe of his veya I 
80 


4 
made the preſent inſurance, The plaintiff now inſiſ ed be w 


entit! 10d 


OF DOUBLE INSURANCE. 


entitled to receive the full amount of his inſurance againſt the 
1-{-ndant, and not to any part from the Liverpool undet writers, 
lecaule the voyage now inſured was different from that inſured 
x Liverpial. There was however a verdict for the plaintiſſ for 
' bis full demand, with liberty for the defendant ts bring an atiton 
qzuinſt the Liverpool underwriters, if he thought fit. 


Accordingly in the Eaſter term following, an action was 
bought for money had and received to the uſe of, the plaintiff, 
io was the defendant in the laſt cauſe, in order to recover a 
contribution for the loſs which the plaintiff had been obli;zed to 
br. It was agreed by both parties to admit, that on the 
Landen policy (which was. the ſubject of the former action) 
12501, were inlured; that on the two Liverpool policies 17001. 
nere ipſured: that the merchant was intereſted th the amount 
529], on the ſhip; 3001. on the freight; and 1400 / on the 

arg. That the plaintiff had paid 2007 laß, and 471. for the 
cits, The queſtion was, whether the defendant u as liable to 

cor::ibute any thing, and what. The whole intereſt was 
wy end the whole inſurance was zoo It was inſiſted by 
de counſel for the defendant, that the inſurance in Lind;n was 
a 1 ige re. aſſurance; and therefore the plaintiff miaht have 
ue a good defence in an action brought againſt bim: and if 
„ te could not now recover over againſt the defendant, 


LorJ-11a7 6-11 —<Tnequeſtion ſeems to be whether the in- 
lured * 10t ta ſecurit es for the loſs that has happened. If 


x, cen there be a doubt that he may bring his a tion againſt 


arge ethr It is like the caſe of two ſecurities; were, if all the 
2rd] rey be recovered againſt one of them, he may recover a pro- 
ſtip Net 00 fr m the other. Then this would bring it to the queſ- 
e wn, whether the ſecond inſurance is void as a . 
rot Dee fe. aſſurance is a contract made by the inſurer to ſecure 
c. ad hig is only a double infurance.”” There was anther 
10112 find al nin the cauſe, which is not material to Le mentioned 

2 - bt upon this direction, the plainti has a verdict. 
Y ach tough a man, by making à double inſurance, ſhall not 
rxlowed t to recover a double Cut isfaction for the ſame lols ; 


t venous perions may inſure varicus intereſts on the lame 

Wop, and each to the whole value {as ſter f ages; 
8 Lean do the Fnole \ y S (48 the Daker UI Vi 

the 
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Sit ngs in Eaſt, 
Vac. 17 Gco. III. 
at Guildhall. 


4 Burr. 4. 
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C H A P. the owner for freight; one perſon for goods, another for he, in 
ba tomry), and ſuch a contract does not fall within the idea of , on 
double inſurance. There is a full caſe upon this ſubjeQ, ang Jec 

a very elaborate argument of Lord Mansfield, in delivering the Uh 

: judgment of the whole court of King's Bench, in which moſt | anc 
of the queſtions relative to double inſurances are clearly and ge. 2 

Godin and others ciſively ſettled. In this caufe the queſtion was, whether the in| 
e ranges plaintiff ought to recover his whole loſs, or only a half; it being for 
het Hy objected that there was a double inſurance. A verdict ws | alte 
25 N found for the whole, ſubject to the opinion of the court upon con 
Lord Mansfield”s report. a 

| | Mey 

Lord Mansfield, in delivering the opinion of the court, began, 55 

by ſtating the facts, as they appeared to him at the trial. the p 

Mr. Meybohm of St. Peterſburg had dealings with Mf. 3 

Amyand and Company of London, who often ſent ſhips from Mi 

Landen to Mr. Meybobm at St. Peterſburgh. DMeybohm, as ap- 70 

peared by the evidence, was indebted, on the balance of their 1 ; 

accounts, to Amyand and Company. Amyand and Company - 

ſent a ſhip, called The Galloway, Stephen Barker, maſter, to WW 

Mr. Meybobm, at St. Peterſburgh, to fetch certain goods. My: het 

Bohm ſent the goods, and promiſed to {end the bill of lading by 4 

the next poſt, but never did. Afterwards, in Auguſt 175%, . 

Amyand and Company got a policy of inſurance from private Ka 
underwriters, for 1100/7. on the ſhip, tackle, and goods, at and BY 

from London to St. Peterſburgh, and at and from thence back 1 

again to London: which policy was ſigned by ſeveral private Co 
underwriters, quite different perſons from the preſent deten- n 

dants; and of this ſum of 1100/7. thus underwritten, 500/ wi bo 

declared to be on 2+ parts of the ſhip, and the remaining 600/. "We 

to be on goods. Between the 26th of Auguft and the 28th of Ap 

September 1755 (both included) Mr. Amyand inſured 800), 3 

more, with other private inſurers: and this latter inſurance w . 

upon goods only: and was only at and from St. Peterſburg to Wy 

London. On the 28th, 29th, and 3oth of Oclaber 1750, Mr. MF ” 

Amyand inſured gool. more with other private inſurers: which Apa 

laſt inſurance was on goods only, at and from the Sound to Ay . 

Lindin. So that the whole ſum inſured by Amyand and Com- * 1 


pany was 2800. of which the ſum of 2300 J. was on goods, and 


— 9 . : 10 ln 
the remaining 500 J. was on the ſhip. Seyeral letters being mY 


Me entitl, 
ets J h, 
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onthe 7th of September 17 56 (the date of his firſt letter on this ſub- 
ject) to Amyand and Company ; and mentioned what goods he 
ſhould ſend to them, reſerring to the invoice for particulars; 
| and directed them to get inſurance thereon, and to place the 
| goods and the inſurance to a particular account which he named 
in his letter; in which he alſo ſpecified ſome iron, which was 
for Mr. Amyand's own account. This letter Mr. Amyand 
aterwards received (probably about the 27th of October) and in 
conſequence of 1t made the inſurance accordingiy, upon the 
8th, 29th, and 3oth of the ſame October, as before-mentioned. 
Ik;b-bm, having ſhipped the goods, indorſed the bills of lading 
to one Mr. Fohn Tameſ in Mzſcow (the plaintiff in effect, in 
the preſent action) who, on the 7th of Ofber 1756, wrote to 
lis correſpondent Mr. UhthefF here in London to inſure theſe 
bock. In this Letter, he deſires Mr. tho to inſure the 
nale, that he (Tame/z) might be ſafe in all events; for he 
lulpefted that theſe goods were intended to be conſigned by 
Hahn to ſomebody elle, and perhaps might be inſured by 
ſme other perſons. And he ſays they were transferred to him, 
n conſideration of his being in advance to Meyboſm more than 
weir amount. This letter from Mr. 7 ame/z, with theſe direc- 
tons to inſure, was received by Mr. Libet, on the 15th of 
Nzember 1756. Mr. Ubthoff accordingly applied to the de- 
kndants, the Landon Aſſurance Company; and diſcloſed to 
lem, at the ſame time, all theſe particulars : and they, upon 
tie1bth of November 1756, after being thus appriſed, hat 
re might be another inſurance, made the inſurance now in 
ition, for 23167. on the goods at and from the Szund to 
Ladin. The goods were loſt in the voyage. Mr. UhthsF's 
wirance was made by the plaintiffs Godin, Guyon, and Com- 
Fay, who are inſurance brokers : and they declare that this 
nurance was made by order of Henry UhthsFF Eſq. This 
lation is indorſed upon the policy, and 1s dated the 18th of 
wenber 1756. There is no doubt as to the value of the 
pv, or as to the loſs of them. It is admitted by the defen- 
as, that the plaintiffs ought to recover half the loſs from 
em: but they lay they ought to pay only half, not the whole 


entitled, upon the circumſtances of this caſe, and upon the 
Ks 1 have been ſtating, to recover the while oſs from the 
preſent 


the loſs. So that the only queſlion is, whether the plaintiffs | 


284 


in evidence, it appeared that eybohm wrote from Peterſburg o HA P 
XV 


— an ed 


P 3 ** 
P 


Wd 


1 
8 A. 
Ef 

* 


* n 
2 2 A n 
r 


—ͤ—6————— n — 


2 


= —— — ——— — > 
. - 
„ 


285 OF RE-ASSURANCE, AND 


— + rr . Ol: Os 
- 


i 


C H A P. preſent defendants ; or only the half of his loſs from them, an 

a XV. the remainder from the underwriters of Mr. Amyand' Policy, 

4 The verdict is found for the plaintiff, for the whole; but it i 
agreed to be ſubject to the opinion of this court, upon the quel. 
tion J have juſt mentioned. 


Firſt, to conſider it as between the inſurer and inſured. 4 
between them, and upon the foot of commutative juſtice mercy 
there is no colour why the inſurers ſhould not pay the inſure 
the whole: for they have received a premium for the whole nil. 


Before the introduction of wagering policies, it was upon pri 5 
ciples of convenience very wiſely eſtabliſhed, that a man ſhoulf 11 

not recover more than he had loſt. Inſurance was conſidered 
as an indemnity only, in caſe of a loſs; and therefore the in. 4 
ſurance ought not to exceed the loſs. This rule was calculxe P 
to prevent fraud; leſt the temptation of gain ſhould occaſion un 5 
fair and wilful loſſes. If the inſured is to receive but one fatis- C 
faction, natural juſtice ſays that the ſeveral inſurers ſhall all of = 
them contribute pro rata, to ſatisfy that loſs, againſt which they = 
have all inſured. No particular caſes are to be found on tt = 
head: or, at leaſt, none have been cited by the counſel on cithe *m 
fide. Where a man makes a double inſurance of the am fu 
thing, in ſucha manner that he can clearly recover againſt lere * 
ral inſurers in diſtinct policies a double ſatis faction, the law cer P: 
tainly ſays that he ought not to recover doubly for the la 2 5 

Joſs, but be content with one ſingle ſatis faction for it. Andi 15 
the ſame man really and for his own proper account inſurest wy 
ſame goods doubly, though both inſurances be not made in h 280 
own name, but one or both of them in the name of anothe os 
perſon, yet that is juſt the ſame thing ; for the ſame perſon ak 
to have the benefit of both policies. And if the whole ſho * 
be recovered from one, he ought to ſtand in the place of ti 4 IT 
inſured, to receive contribution from the other, who W 755 
equally liable to pay the whole. But in this caſe if Tanga 4 ale 
not to have the benefit of both policies in all events, then it = 
never be conſidered as a double policy. TI 
Tt has been ſaid, that the indorſement of the bills of lad! Wl © is ; 
transferred Meybohm's intereſt in all policies, by which the ca * a 
aſſigned was inſured ; and therefore 7ameſz has a right to VM "fore 
dmyand's policy; and that Tameſz, being the aſſignee | . 
N CT me lac 


Meybul | 
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Mnbohm, is the cefluy qui truſ of it, and may recover the c H A p. 
money inſured; and even that he may bring trover, or detinue, XV. 
for the very policy itſelf : and it is urged from hence, that he ” 
ther will, or may, have a double ſatis faction for the ſame loſs. 


But allowing that by the indorſement of the bills of lading 
ani aſſigning the cargo to Tame/z, he ſtands in the place of 
Mezbobm in reſpect of his inſurances ; yet Mr. Amyand has an 
"creſt of his own, and had actually in ſured the ſhip and goods, 
to the amount of 1909/7. (upon both together) prior to any 
directions or intimat ion received from Mr. Meybobm, to inſure 
fr him. Various people may inſure various intereſts on the 
lame bottom: (as one perſon for goods, another for bottomry, 
be.) And here, Mr. 4myand had an intereſt of his own, dif- 
tnt from that of Mr. IZcybsbhm : he had a lien upon theſe very 
ods 35 a factor to whom a balance was due. And he had the 
ſole intereſt in the ſhip ; which was a part of the things inſured 
by him. It is far from appearing, that even his laſt inſurance 
ln 05:ber) was made on the account of Meybohm, or as agent 
be him. So far from it, Nr. 4myand inſiſts upon it for his 
own benefit, (as he expreſsly declared at the trial), and abſolutely 
refuſes to give it up, or to ſuffer his name to be uſed by the 
plantif; though he was a witneſs for the defendants, and was 
produced by them, and inclined to ſerve them. So that the 
foundation of this argument, urged by the defendant's counſel, 
fils them; and there is, in reality, nothing to ſupport it. But 
wen ſuppoſing that Mr. Amyand had made his inſurance, not 
won his own account, but as agent or fador for Mr. Meybohm, 
nd upon the account of Meybohm ; yet even then Tameſ can 
never come againſt Amyand's underwriters, or come at Amyand's 
policy, to his own uſe. For Amyand, the factor of Meybohm, 
ta poſſeſſion of the policy, and appears to have been a creditor. 


of Merbahm upon the balance of accounts bet ween them, at the 
ime when he made the inſurance : and I take it to be now a 
ſttled point, © that a factor, to whom a balance is due, has a 
en upon all goods of his principal, fo long as they remain in 
his poſſeſſion.” Kruzer and others v. Milcox and others, 
WS a Caſe in Chancery upon this point. It came on firſt 
before Sir John Strange, then Maſter of the Rolls, who de- 
reed an account, and directed allowances to be made for what 
te fato; had expended on account of the {hip or cargo, and 


bb reſerved 


— 22 —— On 23 


8 mm g 
. r re ONES 
0 


—————————̃ K 
% 


287 


- 


C , © A P. reſerved all further direQions till after the maſter's report, J. 


yn 


Therefore, even in this view of the caſe, Mr. Tame): mul 
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came on again, afterwards, for further directions, after the 
maſter's report, before the Lord Chancellor, who was attended 
by four eminent merchants, whom he interrogated publickly, 
After which he took time to confider of i it; and on the firſt of 
February 1755, decreed, “ that the factor has a lien on goody 
« conſigned to him; not only for incident charges, but as 25 
“ item of mutual account for the general balance due to him ſo 
« long as he retains the poſſeſſion. But if he part with the pol. 
« ſefſion of the goods, he parts with his lien, becauſe it cannot 
« then be retained as an item for the general account.“ Ther 
was another caſe, in the ſame court, of Gardiner v. Clem, a Int 
few months aſter ; in which the former caſe, determined as Ihe 
mentioned, was conſidered as a point ſettled ; and this latte: 
caſe of Gardiner v. Coleman was decreed agreeably to it, 80 
that Mr. Amyand, even confidered as factor or agent to . 
b:hm, and as making the inſurance upon Meybolm's account, mat 
is yet entitled to retain the policy; Meylohm being indebted ii twi 
him upon the balance of the account between them; and le two 
has a lien upon the policy, whilſt it continues in his poſſeſion Tan 
Upo1 
polic 
thing 
cont: 
But | 
Ther 

| : Whic! 
But if the queſtion, * whetherTamefz could take bencit nat! 
Mr. Ainxand's policy,“ were doubtful ; yet here, Tang! that t 
ſured the goods with the defendants, expreſsly under the d 


firſt have paid to Amyand the balanee of his ({myand's) accouit 
before he could have gotten that policy out of Amyand's hands 
and conſequently, Mr. Tame was very far from being em 
tled to the beneſit of it as a ceſuy qui iru/?, abſolutely and en 
tirely. 


elaration of his ſuſpicion, that there might have been a form In t 


no not; 
that 0 
be lour 
ible te 
Datter, 
anda f. 
the vali 
their in 


conſignat ion, and ſome former inſurance made upon the good 
dy ſome other perſon: but he defired to inſure the whole for! 
own ſecurity ; and to this the defendants agreed, and took! 
whole premium. Mr. Amyand inſiſted upon his right t0 ti 
whole benefit of his own policy, when he was examined 25 
witneſs; and is now litigating it in Chancery. It would ne 
ther be juſt nor reaſonable, that Tameſæ ſhould only reco'9 
half of his loſs from the defendants, and be turned round for t 
other half, to the uncertain event of a long and expenſive ! 1 
gation. I do not believe there ever will or cau be a recovel 


countrie 
ſorleitu 


or DOUBLE INSURANCE. 


to contribute at all, the contribution ought to be anong the 
ſereral inſurers themſelves: but Tameſz, the inſured, has 
a right to recover his whole loſs from the defendants, upon the 
policy now in queſtion, by which they are bound to pay the 
whole. For though here be two inſurances, yet it is not a 
Jouble inſurance ; to call it ſo is only confounding terms. It 
Tumeſz could recover againſt both ſets of inſurers, yet he cer- 
tainly could not recover againſt the underwriters of Amyand's 
policy, without ſome expence; nor without allo firſt paying 
and reimburſing to Mr. Amyand the premium he paid, and 
alſo his charges. This is by no means within the idea of a dou- 
ble infurance. Two perſons may inſure two different intereſts; 


E for freight, Fc. But a double inſurance is where the ſame 
unt, man is to receive two ſums inſtead of one, or the ſame ſum 


d ta twice over, for the ſame loſs, by reaſon of his having made 
abe tuo inſurances upon the ſame goods, or the ſame ſhip. Mr. 
Fon Tameſz is entitled to receive the whole from the defendants, 
mull upon their policy; whatever ſhall become of Mr. Amyand's 
ont policy: and they will have a right in caſe he can claim any 
nds thing under Mr. Amyand's policy, to ſtand in his place, for a 
ent contribution to be paid by the other underwriters to them. 
* But ſtill they are certainly obliged to pay the whole to him. 
Therefore upon theſe grounds and principles, in every light in 
which the caſe can be put, we are all of us clearly of opinion, 
cit 0 that the verdict is ri oht, as 1t now ſtands for the whole ; and 


72 : that the pea muſt be delivered to the plaintiff, 
the 


In the courſe of what has been ſaid upon double inſurance, 
vo notice has been taken of the laws of foreign ſtates reſpecting 
that point: the reaſon of this ſilence is the great contrariety to 
be lound in their laws upon the ſubject ; it being almoſt impoſ- 
lible to mention two countries, whoſe regulations, as to this 
matter, are ſimilar. In one the contract is abſolutely void, 
and a forfeiture enſues : in others, if the firſt policy amount to 
tie value of the effefs laden, the other inſurers ſhall withdraw 
their inſurance, retaining one half per cent. and in ſome other 
coumries, the double inſurance is merely void, without any 
lorfeiture being incurred, When there is ſuch a diverſity in 
hb 2 | th 


each to the whole value; as the maſter, for wages; the owner, 


— 
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u Tameſs, or thoſe who ſhall ſtand in his place, againſt A. C II A P. 
ads underwriters. However, if thoſe underwriters are liable ome 


Ord. of Middleb. 
2 Mag. p. 77. 
Ord. ct Fran. 
and Stocks. 

2 Mg. 172. 
2897 

Or d. of Bilboa, 
2 Mig. p. 411. 
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the ordinances upon the ſubject, it ſeemed needleſs to enter ing 
them, eſpecially as the law of England with reſpect to double 
inſurance is ſo clear, and ſo well founded in reaſon and natural 
juſtice, as to require no illuſtration: or confirmation from the 
laws of any other country. 


Having, in this and the five preceding chapters, treated g! 
thoſe circumflances, by which the contract of inſurance is reg. 
dered void from its commencement, on eccount of ſome mai 
cal delett, which prevents the policy from ever having any 
operation at all: and having, in the courſe of that enquiry 
been led into a variety of diſcuſſion, involving in it a very wa: | 
teriatpart of the law of inſurance : we ſhall proceed to ſhew in 
what caſes the policy, although not void ab inilis, is rendered 
of no effect, becauſe the inſured has not himſelf fully complied 
with thoſe conditions, which he has either, expreſsly or facit) 
from the: nature of his contract, undertaken to perform. It was 
indeed obſerved in the firſt chapter of this work, that although | 
the policy is not ſubſcribed by the inſured, yet there are certain 
conditions to be performed on his part, with as much good 
faith and integrity as if his name appeared at the foot of tie 
policy: otherwiſe it is a dead letter, and he can never recover 
an indemnity for any loſs, which be may happen to ſutaits 


CHAPTER THC SIXTEEN TH. 


Of Changing the Ship. 


F thoſe cauſes, which will operate as a bar to the inſured's 
recovering upon A policy of inſurance, againſt the under- 
writer, the firſt to be mentioned is that of changing the ſhip; or, 
it has commonly been called, changing the bottom. This 
vill require but very little diſcuſſion. We formerly ſaid, that 
excert in fome ſpecial caſes of inſurances upon ſhip or ſhips, it 
vas eſſentially requiſite to render a policy of inſurance effec- 
wil, that the name of the ſhip, on which the riſk was to be 
ran, ſhould be inſerted. That being done, it follows as an 
implied condition t hat the inſured ſhould neither ſubſtitute ano- 
ther ſhip for that mentioned in the policy before the voyage 
commences, in which caſe there would be no contract at all: 
er during the courſe of the voyage remove the property in- 
fired to another ſhip, without the conſent of the underwriter, 
er without being impelled by a caſe of unavoidable neceſſity, 
lt h2 do, the She” condition is broken, and he cannot reco- 
ver a es in r. of a loſs, from the inen ; becauſe 
he i tip itlelf; and it NOOR a material confident na 
carect of inſurance, upon what veſſel the riſk is to be run; 
be the one may be much ſtronger, and more able to reſiſt 
2 perils of the ſea; or by its ſwift ſailing, much better able 
w cicape from the purſuit of an enemy, tian the other. 


Lahne, it is true, in his Lex Mercatoria, appears to be of a 
Acrent Opinion; for he ſays, It ſometimes happens, that 
pon ſome ſpecial conſideration, this clauſe forbidding the 
drensferring of goods from one ſhip to another is inſerted in 
poucies of aſſurance; becauſe in time of hoſtility or war 
-<tween princes, it might be unladen, in ſuch ſhips of thoſe 

*0;cn0ing princes, by which the adventure would be en- 


bd 3 &« creeſed. 
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Vide ante, c. I. 
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OF cHANCGCINCG THE SHip 


ce creaſed. But according to the uſual inſurances which Ire 
« made generally without an exception, the aſſurer is liah| 
e thereunto; for it is underſtood, that the maſter of 2 ſhip, 
« without ſome good and accidental cauſe, would not put the 
« goods from one ſhip to another, but would deliver then, 
“according to the charter-party, at the appointed place,” 
The reaſon given by Malyne, in ſupport of his poſition, is by 


no means ſatisfactory, nor is it well founded in point of expe. 


rience: neither has he adduced a fingle authority to corro- 
borate the opinion advanced. Indeed, the whole current of 
authority turns the other way : at leaſt, as far as I have been 
able to trace it. 


Malloy has ſaid, that if goods are inſured in ſuch a ſhip, and 
afterwaids in the voyage ſhe becomes leaky and crazy, and the 
ſupercargo and maſter, by conſent, become freighters of ano- 
ther veſſel for the ſafe delivery of the goods; and then after 


ſhe is loaded, the ſecond veſſel miſcarries, the aſſurers are dif- 


charged. It is true, the ſentence proceeds thus: . If theſe 
&« words be inſerted, namely, the goods laden to be tranſpiried 
« and delivered at fuch place by the ſaid ſhip, or by any other ſhi 


« or veſſel, J, until they be ſafely landed, the inſurers muſt anſwer | 


e the misfortune.” But this does not at all affect the general 
rule before laid down; for it only goes to ſhew that, which i 


not denied, that the parties may take a caſe out of the general | 
rule of law, by a ſpecial agreement: and the exception proves | 


the truth of the firſt propoſition. Beſides, in ſuch a calc, it 


ſhould ſeem that the ſhip, in which the goods are laden, ouglit | 


not to be changed, but upon neceſſity. 


This opinion 1s confirmed by foreign writers. © Merces i I 
« eadem navigatione transferantur de una navi in aliam, et 
« {i noviſſima navis, ubi merces transſuſę fuerunt, deperdatur, I 
« tunc eſt inſpicienda forma aſſecurationis, in qua fi fuit dicium, q 
e quod aſſecurentur merces, guc ſunt in tali navi, tunc afſeci- , 
« rator non lenetur, eo quod mentionem fecit in aſſecuratione | 
« de tali navi. Et ratio eſt, quia” non par eſt ratio aſſecura- 
« tionis, qrands merces devebuntur in una navi, et quands in 
&« alter; imo ſolet id principaliter confſiderari i inter ipſos afle- | 


« curatores, cum una ng fit magis fartis Fram alia,” Roccus 
| 
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; corroborated by ſeveral learned writers upon this branch of CH AP: 


juriſprudence. 


In the law of England, there 1s only one caſe to be met with 
in print upon the ſubjett ; and that is not expreſsly in point to 
the preſent enquiry, although it ſeems to decide it. It was a 
caſe which came on at Guildhall before Lord Chief Juſtice Lee. 
The plaintiff had inſured intereſt or no intereſt on any ſhip he 
hould come in from Virginia to London, beginning the adven- 
ture en his embarking on board ſuch ſhip; the money to be 
pad though his perſon ſhould eſcape, or the ſhip be retaken. 
Hz embarked on the Speedwell ; but ſhe ſpringing a leak at ſea, 
he went on board the Friendſbip, and arrived ſafe at London: 
but the Speedwell was taken after he left her. And now, in an 
action againſt the underwriter, he was held liable; for the 
inſurance is on the {hip the plaintiff ſet out in: and had that got 
ſafe home and the other been loſt, the plaintiff could not have 
recovered upon the ground of having removed his perſon into 
that ſhip in the middle of the voyage. 


From this caſe it appears, that although no ſhip was named 
in the policy, yet the moment the ſhip was aſcertained by the 
embarkation of the inſured, the contract was at an end, pro- 
vided the ſecond ſhip had been loſt; for ſo the words in /talichs 
expreſsly import. I Fortiori, therefore, the inſured could not 
be entitled to recover, upon a change of the bottom, when the 
name of the veſſel is expreſsly mentioned in the very inſtru- 
ment by which the contract is eſſected. And although the in- 
lured, notwithſtanding the change of bottom, recovered in the 


cale cited from S!range; it may be accounted for in two ways, 


conſiſtent with the doctrine advanced in this chapter. In the 
ert place, it was a gaming policy, intereſt or no intereſt; 
and the plaintiff was entitled to recover the moment the ſkis 
was taken, although he might. perhaps not be intercſted at 
; or perhaps the effects inſured might be left in the firſt 
k p. although the plaintiff removed his perſon ; in v hich ceſe 


eren at this day, upon a fair bond fide policy, he word be en- 


itled to recover from the underwriters a ſatistaction tor the loſs 


te had ſuſtained. 
bbs. | The 


XVI. 
— 4 


Dick » Barrell, 
2 Stra. 1248. 
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Cc H, & „ Te general dofrine relative to changing the bottom of the 
* hip was alluded to by Lord Mansfield, when delivering the 
| opinion of the court in the caſe of Pelly againſt the Royal Er- 
„ change Aſſurance company, which has already been fully reported 
M4 455 E. 8. in a preceding chapter. * One objection,“ ſaid his Lordlhip, 
5 * UT. G was formed by comparing this caſe to that of changing the 
& ſhip or bottom, on board of which goods are inſured : which 
& the inſured have no right 4% do (a). For there the identical 
6 ſhip is eſſential ; at is the thing inſured. But that caſe ig 

„ not like the preſent.” | 


U 


cause 


From this paſſage it is evident, that Lord Mansfield intended 
to confirm the principle advanced in this chapter, namely, 
that when an inſurance 1 iS made on a ſpecific ſhip, and the in. 
ſured not being impelled by any neceſſity, without the conſent 
of the underwriter, changes the ſhip in the courſe of, the voy- 
age, he has not kept his part of the contract, and cannot ie. 

cover againſt the underwriter. | 


inſur 
roya 
any r 
ever) 
alſo U 
perfo 
(a) This is to be taken as a rule, ſubject to the exception of inevitable or urgent 5 1 
neceſſity: for it has been held, that the owners of goods inſured, by the att d nut, 


ſhifting the goods from one ſhip to another, ꝗo not preclude themſelves from re. there 


covering an average loſs arifing from ite capture of the ſecond ſhip, if they ac tan þ 
from neceflitv, and for the boncht of all concerned, Se: Plarntanenr v. Srap.ti, R 
\ ' 1 | | p «pr; 
4 Term R. 611. note (a) antl ante, „ap. 1. 
; 4 ] 
| ie Ur 


inſure 
policy 
pariur 
that, a 
(hic! 
ten tir 
Jum at 
Nor is 
actual 
T0 cafe 
lannen 
bes it 


dot, co 


252 


CHAPTER Tur SEVENTEEN TH. 


Of Deviation. 


EVIATION, in marine inſurances, 1s underſtood to mean a 
voluntary departure, without neceſſity or any reaſonable 
cauſe, from the regular and uſual courſe of the ſpecifick voyage 
nured. Whenever a deviation of this kind takes place, the 
rovage is determined ; and the underwriters are diſcharged from 
ay reſponſibility. It is neceſſary, as we have ſeen, to inſert in 
erery policy of inſurance, the place of the ſhip's departure, and 
il of her deſtination. Hence it is an implied condition to be 
rerformed on the part of the inſured, that the ſhip ſhall purſue 
the moſt direct courſe, of which the nature of things will ad- 
zit, to arrive at the deſtined port. If this be not done; if 
there be no ſpecial agreement to allow the ſhip to go to cer- 
tun places out of the uſual track; or if there be no juſt cauſe 
{pred for ſuch a deviation; it is but juſt and reaſonable, that 
the underwriter ſhould no longer be bound by his contract, the 
inſurer having failed to comply with the terms on which the 
plicy was made. For if the voyage be changed after the de- 
baute of the ſhip, it becomes a different voyage, and not 
at, againſt which the inſurer has undertaken to indemnity : 
(which is the true objection to a deviation) the riſk may be 
n times greater, which probably the inſurer would not have 
iu at all, or at leaſt would not, without a larger premium. 
Nor is it at all material, whether the loſs be or be not an 
tual conſequence of the deviation ; for the inlurers are in 
19ic anſwerable, for a ſubſequent loſs, in whatever place it 
pen, or to whatever cauſe it may be attributed. Neither 
3 it make any difference, whether the inſured was, or was 
dab conſenting to the deviation. 


Theſe principles have been eſtabliſhed by many Jin in 
'*rarious courts of W/eftminſter Hall, and allo Dy a ſolemn de- 


nation | in the Houſe of Lords. 
The 
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EC HAP. 
XVII. 
— on. 4 
Fox v. Black, 
Exeter aſſizes 
1767, before 
Mr. Juſtice 
Yates, 


Townſon v. 
Guyon, before 
Lod Maus field. 


Elliot and others 
v. Wilſon and 
Co. 7 Brown's 
Parl. Caſes, 

P. 459. 


. OF DEVIATION. 


The plaintiff was a ſhipper of goods in a veſſel bound from 
Dartmouth to Liverpool: the ſhip failed from Dartmout}, and 
put into Loo; a place ſhe muſt of neceſſity paſs by, in the cours 
of the inſured voyage. But as ſhe had no liberty given her by 
the policy to go into Loo, and although no accident befel her i 
going into, or coming out of £29, (for ſhe was loſt after ſhe ont f 
out to ſea again), yet Mr. Juſtice Yates held that this was ade. 
viation, and a verdict was accordingly found for the unde. 
writers. 


In another cls; an action was brought upon a policy On 


goods and other merchandizes, loaded on board the ſhip called : 
the Charming Nancy, from Dunkirk to Leghorn. The ſhi 2 
came to Dover in her way to procure a Mediterranean pals; « 
and was afterwards loſt. « 
Lord Mansfield was of opinion, that the calling at Dorer ws ; | 
a deviation; and the plaintiff was nonſuited. : | 
It was alſo held by Lord Chief Juſtice Lee, that if the maſler gi anc 
of a veſſel] put into a port not uſual, or ſtay an unuſual time, ino 
is a deviation, and diſcharges the inſurer, the 
The next caſe to be reported underwent a variety of diſcuſſion ay 
in the ſeveral courts in Scatland; and in all of them, judgment the 
was given againſt the underwriters : but upon an appeal to ti 3 
Houſe of Lords, the various decrees of the courts below ver .... 
reverſed, agreeably to thoſe principles adduced in the beginnin 5 
of this chapter, and which have been uniformly admitted 2 Ty 
ſound law. e 
The harbour of Carrzn, ſituate near the head of the Ti 1 
Forth, is chiefly reſorted to by ſhips in the ſervice of the Carr: 45 
Company, who have a great iron work and conſiderable col 1 
lieries in the neighbourhood. From thence yellels, intence "i 
principally to convey the manufactures of the company, the 2 
coals, and ſuch goods as may be offered them on treight, f * 8. 
periodically for Hull, and other places on the Eaſſern coal nne 
Hngland. This is a coaſting or carrying trade, the veſſels ana 
going down the Frith touching at different places to take — heli 
ditional loading, or to diſcharge part of what they have fece 7 | 


at places higher in the river. Particularly it is uſual for the ch ink 
2 ven ; 
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veſſels to call at Borrowſlowneſs * Leith, and at Morriſan s C 4 A * 


2 Haven, a port ſix miles farther down the Frith, and on the ſame 
ure fide with Leith in the bay of Preſtonpans. In February 1774, 85 
er by ne reſpondents had occaſion to ſhip fourteen hogſheads of to- 
er in ecco on board one of theſe veſſels for Hull; and deſiring to in- 
ont ſuce them, gave the following inſtructions in writing to Hamil- 
ade. n and Bogle, inſurance brokers in Glaſgow : © Pleaſe to inſure 
nder. « for our account by the King/ton, George Finlay, maſter, from 


« Carron to Hull, with liberty to call as uſual, fourteen hogſheads 


« of tobacco;z** and theſe inſtructions were entered in the 
Y OR broker's books for the peruſal of the underwriters, as is the 
called praftice at Glaſgow. Upon the gth of February, the appellants 
ſhy underwrote a policy of inſurance in theſe terms; * beginning 
pals; the adventure of the ſaid tobacco, at and from the loading 


« thereot on board the ſaid ſhip K:ng/ton at Carron wharf, and 
to continue and endure until ſaid King ſon (being allowed a 
« liberty lo call at Leith ) ſhall arrive at Hull, and there be ſafe- 
y delivered.“ The reſpondents were not privy to the allow- 
ance to call at Leith, being thus ſubſtituted in the policy for the 
ore general term, as uſual, mentioned in the inſtructions to 
he broker, The premium agreed on was 1/. 5s. per cent. a 
rate equal at Jeaſt, if not higher, than was uſual to be given in 
tie voyage, in caſes where it was underſtood, or expreſſed in 
the policy, that the veſſel might touch at the cuſtomary ports. 
And in particular, ſome of theſe appellants in February 1772, 
unlerwrote a policy upon this very veſſel, and for the ſame 
"oyage, with liberty to call at Leith and Morriſon's Haven, at 
premium of one per cent. only. The veſſel thus inſured had 
uledfrom Carron five days before the date of the policy, that is, 
"the 4th of February 1774, it did not cali or touch at Leith, 


＋ Was 


maſter 
me, it 


-uſſon 
oment 
to the 
y Were 
1010 
ted 2 


1 0 
Carr vat put ints Morriſon s Haven : ſet ſail from thence on the 9th, 
ts of got [aſe into the direct courie from Carrom to Hull, cleared the 


Frith of Forth, and proceeded with a fair wind, till on the 
trening of the 10th the veſſel, being overtaken by a ſtorm at 
Hach Hand, on the coaſt of Northumberland, was wrecked and 
the cargo totally loſt. All theſe were facts admitted; nor was 
It aleged by the appellants, that the ſhip received the ſmalleſt 
Gmage, in going into, or coming out of Mærriſan's Haven. 
Izelligence of this misfortune reached Glaſgow on the 14th of 
February, when the reſpondents for the firſt tirae ſaw the policy 
(1 inſu arance, or underſtood that 1 It differed 1 in terms from their 

inſtructions 
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ee. however, occur to them, that this light variation would 
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afford a pretext to the underwriters for refuſing payment; not 
does it ſeem to have then occurred to thoſe gentlemen, who 
wrote immediately to the reſpondents, deſiring they would re. 
queſt the Carron Company to give the neceſſary orders for pre- 
ſerving the tobacco, and forwarding it to Hull, promiſing tg 
contribute towards the expence, fo tar as they were intereſt, 


Upon the 24th of February, however, the appellants, in an in- 4 
ſtrument drawn by a publick notary, proteſted againſt the ſhip's 1 
having gone into Morriſon's Haven, as a deviation from the 
terms of the policy, which only contained a liberty to call at E 
Leith; and abſolutely refuſed payment of the loſs. On this re- þ 
fuſal, the reſpondents brought their action againſt theappellant © 
in the court of admtralty in Scofland, the only competent court 7 
for determining queſtions about inſurances, and other maritime = 
affairs in that country, in the firſt inſtance. The appellants put $ 
in their defence, which was followed by other pleadings, in ® 
Fanuary 177 5, the Judge Admiral pronounced the following 01 
interlocutor (or decree) : * Having conſidered the whole ci 10 
4 cumſtances of this caſe, and in particular that it is not alleged A 
; of F 
ce by the defenders, that the purſuers were in the knowledge of 5 
« the ſhip the King/on being. intended to put into Morrifa's f Ks 
« Haden, he repels the defence pleaded by the defenders.” a 
The appellants reclaimed againſt this interlocutor, (petitioned 4 ic 
for a review of the ſentence), and anſwers being put in to their 5 
petition, the Judge Admiral, becauſe they ſet forth, and feemed 2 
to found on converſations between them and the brokers, at tie In 
time of underwriting or ſettling the terms of the policy, allowed frm | 
them to bring proof of what paſſed at and previous to making 2 
the inſurance. But the appellants preſented a ſecond petition, "FM 


declining to go into any proof, inſiſting that the cauſe turned 1... 
ſingly upon the words of the policy, and demanding judgment of exie 
on the abſtratt queſtion, whether the veſſel touching at Mirri- tet 
ſen's Haven, when not allowed by the policy, diſcharged the te t 
underwriters? whereupon the Judge again decreed in favour N d te 
of the reſpondents. The appellants then ſued out a writ of ſful-W 7:1 
penſion irom the Court of Seſſion, of theſe ſentences of the e 
Judge Admiral; and after the uſual preliminary ſtep of pro- unge 
cedure before the Lord Ordinary, the cauſe being reported to ia for 


the whole bench of Lords, their Lordihips having before them 
. 8 , . 1 F : - * ie 
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de opinions of ſeveral of the moſt eminent merchants both ut 
England and Scotland, gave judgment for the reſpondents, in 
the month of January 1776, in the following terms: „ Hay- 


« ing adviſed informations, hinc, inde, and conſidered the 


« policy of inſurance and the whole circumſtances of the caſe, 
« the Lords repel the reaſons of ſuſpenſion, find the letters 


to pay the ſums underwritten; im terms of the Judge Admiral's 
cre); and their Lordſhips decree accordingly. The appet- 
nts having alſo reclaimed againſt this interlocutor, it was, in 
March 1776, finally confirmed. From theſe ſeveral decrees 
the preſent appeal was brought ; and the Houſe of Lords were 
of opinion, that a wilful deviation from the due courſe of the in- 
fored voyage, is in all caſes a determination of the policy; that 
fom that moment, the engagement between the inſurers and 
ured is at an end; that it is immaterial from what cauſe, or 
i what place, a ſubſequent loſs ariſes, the inſurers being in no 
aſe anſwerable for it: that the going into Morriſen's Haven 
ws a wilful deviation from the due courſe of a voyage from 
lan to Hull: that though it may be true, as contended on 
fhe part of the reſpondents, that ſhips ſailing through the Frith 
oH F:x1h have ſometimes been permitted by the terms of a 
policy, underwritten at the ſame premium as the preſent to go 


plicy in queſtion had given no ſuch permiſſion. It was there“ 
ſore ORDERED AND ADJUDGED that the interlocutors com- 
paned of ſhould be reverſed. | 


In a late caſe upon a policy of inſurance on a ſhip « af and 
fm Fiſheraw to Gottenburgh, and back to Leith and Cocken- 
de, it appeared that in the homeward voyage, ſhe went fr/t to 
Celenzie, which lay nearer to Got/enburgh than Leith, and was 
landed in the harbour of Cickenzie. There was a good deal 
« evidence given to fhew that Leith harbour was the ſafer of 
te to; but the jury ſeemed to be of opinion, according to a 
date taken by Lord Kenyn at the time, that the conſtruction 
« ie policy was to be made by attending to the order in 
weich the places were named in it. The jury, however, by 
conlent of parties, to ſave the expence of going to trial again, 
und a verdict for the plaintiff, with permiſſion to enter a ver- 
Vt for the defendant, if the court ſhould agree that the above 
| conſtruction 


« orderly proceeded,” (that is, that the appellants were obliged 


mo that port, it could not avail in the preſent caſe, ſince the 
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conſtruction was the true one. The caſe came on to be dif, 
cuſſed in court; and they were of opinion, that unleſs there js 
ſome uſage proved, or ſome ſpecial facts to vary the gener 
rule, the party inſured muſt go to the ſeveral places mentions! 
in the policy, in the order in which they are named; and thy 
to depart from that courſe is a deviation : and one of the 
Judges added, that the parties by inſerting the names contrary to 
the natural order of the places, ſhewed it to have been the in. 
tention of the parties to vaty the natural courſe of the VOY ape, 


A verdict was entered for the defendant. 
E 


In the argument of the preceding caſe, another was quotel 
by one of the learned Judges, as having been decided ben 
Lord Chief Juſtice Lee, where in an inſurance on the Gi; 
Lyon at and from London to her ports of diſcharge in ti; 
Streights as high as Meſſma, his Lordſhip was of opinion, a 
ſhe did not ſtop at Marſeilles (for which place ſhe had a cargo 
in her way to the Streights, but meant to take it in her retun, 
that this was acting contrary to the terms of the policy : for 
by her ports of diſcharge, muſt be underſtood ſuch ports asi 
was intended goods ſhould be delivered at, and the firſt of thx 
was Marſeilles. : | 


Theſe principles being once eſtabliſhed, it follows, as a necti. 
ſary conſequence, that however ſhort the time of deviation may 
be, if only for a ſingle night, or even for an hour, the under. 
writer is equally diſcharged, as if there had been a deviation ſo 
weeks or months: for the condition being once broken, no! 
ſequent act can ever make it good. 


The ſhip George was bound from Cork to Jamaica with 
convoy in the courſe of a war: the captain, in concert wil 
two other veſſels, took advantage of the night, and being ihip 
of force, cruiſed, and thereby deviated out of the direct courlt 
of their voyage, in hopes of meeting with a prize. Lord Can 
den clearly held, and a ſpecial jury of merchants, agreea)j t 
his directions, determined, that from the moment the Ge; 
deſerted or deviated from the direct voyage to Jamaica, © 
policy was diſcharged. 


In a modern caſe, however, it ſeemed to be the genea 


opinion of Lord Mangffeld, and a ſpecial jury, and was {rl 
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e dif . be the uſage by ſeveral witneſſes, that if a merchant ſhip CH AP. 
5 f e, ſhe may cha/e | XVII. 
Te be carry letters of marque, y chaſe an enemy, though ſhe \ , 
nere nay not cruiſe, without being deemed guilty of a deviation. 
10ned | 


On an inſurance of the Mary at and from London to Cork and Jolly v. Walker, 
the 1/2 Indies, the queſtion was whether a ſhip, having letters n= q 9 
of marque, could chaſe an enemy's ſhip, without being ſaid to 
have deviated. The fatts were, that in the night the Mary had 
teſcried a Spaniſh fail ; and after chaſing loſt ſight of her for ſix 
ours till the morning, when they engaged. The Mary did 
not make a prize of the Spaniſh ſail, but ſhe proceeded on her 
royage, and was afterwards captured. It was agreed on all 
bands, that a ſhip, in ſuch circumſtances, might not cruile ; 
1nd ſeveral witneſſes ſpoke to the uſage and practice of ſhips, | 


which carried letters of marque, chaſing an enemy. It was 


n, a almitted on the part of the inſurers, that if an enemy came in 
aroo) the way, the ſhip mult defend or engage; but contended, 
turn, that if the letter of marque loſt ſight of the enemy, that 


it was no longer chafing, but cruiſing. Lord Mansfield left 
it upon the evidence to the jury, who found for the plaintiffs ; 
thereby deciding the queſtion in the affirmative. 


In a late caſe which came before the Court of King's Moſs v. Byrom, 
6 Term R. 379. 


necel Bench upon a motion for a new trial, the Judges were unani- ante, p 91. 
e nouſly of opinion, that if the aſſured, without the knowledge 
oct er the underwriters, take out a letter of marque, (but with- 
* lo out a certificate, which by the prize act of the 33 Ges. III, 
i ch. 66, f. 15, is abſolutely neceſſary to its validity), for the 
papoſe of inducing the ſeamen to enter, and without any 
ntention of cruizing, this does not ſo eſſentially vary the 


nk as to avoid the policy. x 


The doctrine that a voluntary deviation from the voyage 
nlured vitiates the policy, has been held to be applicable to 
in inſurance upon freight as well as to an inſurance upon ſhip 
ind goods. | 


Thus in a caſe upon a policy of aſſurance on freight of the Murdock +. 
ſip Bethiah at and from Bourdeaux to Virginia, warranted 3 . 
leer can {hip and property: the declaration alleged that the Tria. 1795. 

"1p was an American ſhip and the property of American ſub- 
Fits, The plaintiff proved the ſhip to be American, and it 
Was 


209 4 


CHAP. 
Fall. 


8 | 


Reccus n. 52, 


2 Stra. 1264. 
Vide ante, p. 87 
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was to have been contended upon the part of the defendant d 
that the warranty extended to the goods on board as well à n 
to the ſhip: but upon the evidence it appeared that the goody, 2 
whether American or not, were to be carried in the ſhip fran p 
Bourdeaux 1 Saint Domingo, and that ſhe was only to call a 
Norflk 1 in Virzinia for orders ; this rendered it Urineceſſar; to . 
diſculs or decide the queſtion upon the conſtruction of the 0 
warranty, Lord Kenyon being of | opinion, that the under. th 
writers upon this policy had a right to expect that the good T 
upon which the freight was payable were conſigned to Virginir, 5 
and that if the freight WAS payable for the carriage of then 1 
from Brurdeaus to Sam? Domingo, the underwriters were not 1 
liable for the loſs, though the ſhip was to call at Norfell for #9 
orders, the freight payable. being in ſuch caſe different fron = 
the freight inſured : plaintiff was nonſuited, and nc applic- 8 
tion was made to ſet it aſide. fo 
But though the conſequences of a voluntary Ai art 
fatal to the validity of the contract of inſurance, yet where- 11 
ever the deviation ariſes from neceſſity and a juſt cauſe, the 10 
underwriter fill remains liable, although the courſe of the the 
voyage is altered. 5 
This rule is illuſtrated by the following caſe. The hy ci 
Mediterranean went out in the merchants ſervice with a leiter dl 
marque, and bound from Briſtol to Newfoundland, inſured bf tr. 
the defendant. In her voyage ſhe took a prize, and retumeii f. 
with it to Br//7o}, and received back a proportionable part ol For 
the premium. Then another policy was made, and the ſhip e te 
out, with expreſs orders from the owners, that if another pr. bh 
was taken, the captain ſhould put ſome hands on board ſuc "I 
| prize, and fend her to Briſol; but that the ſhip in quel0l . 
ſhould proceed with the merchants goods. Another prize v k 
taken in the due courſe of the voyage, and the captain ga ort 
orders to ſome of the crew to carry her to Briſcel, and deſig g. 
to go on to Newfoundland : but the crew oppoſed him; and urn 
ſiſted he ſhould go back, though he acquainted them with 140 we 
erders; upon which he was forced to ſubmit, and on his E part 
turn his own ſhip was taken, but the prize got in ſafe. 2 tre 
now in an action againſt the underwriters, it was inſiſted, tha was 
this was ſuch a deviation, as diſcharged them. But the Cour took 


an 


3 
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dnd jury held, that this was excuſed by the force. upon the c H A P. 


ant, 3B 
| a maſter, which he could not reſiſt; and therefore fell within the eg 1 
ns | 1 2 38 
05 excuſe of neceſſity, which had always been allowed. So the ble. 
I . . . 4 
; : plaintiff had a verdict for the ſum inſured. 2-0 
la The general writers upon this ſubject have enumerated the A 
yt various circumſtances, which will operate as a juſtification to EE 
the the inſured, for leaving the direct track of the voyage, upon 1 0 
ders the ground of neceſſity and reaſonable cauſe : ſuch as to repair Roceus 52. Sang 14 
ter de Aſſecur. we” 
vol his veſſel, to eſcape from an impending ſtorm, or.to avoid an 8 3. .. a. 1 
g, enemy. In our reports of deciſions in the £7glyh courts of juſ- | 3d | 
them ce, we find inſtances of all theſe various excuſes being allowed Mp 
uce, 8 2 
- 00t x ſufficient to juſtify a deviation; and alſo another ſpecies of 8 
b fot | [= 


excuſe, namely, to meet a convoy, which, indeed, is nearly 


te 
IT 


connected with that of avoiding an enemy. I ſhall rank all the 
caſes, which apply to this branch of our enquiry, under theſe 
everal diviſions. | 


8 8 


4 

0 The firſt ground of neceſſity which juſtifies a deviation, is 3 
ber that of going into port to repair. If a ſhip is decayed, and goes 21 
? tt to the neareſt place to refit, it is no deviation; becauſe it is for 44 
i the the general intereſt of all concerned, and conſequently for that Þ 
of the underwriters, that the ſhip ſhould be put in a proper con- Y 

e th dition, capable of performing the voyage. A ; 
iter of 3 ; 


The ſhip Eyles, being at Bengal in the year 1732, the owner Motteux and 


ed bf employed a Mr. Halbead to inſure this ſhip in the London In- por = 1 
uroel jurance Office for 50017. the adventure thereon to commence ine rp us 28 
dart 08 k. 545. P 


from her arrival at Fort St. George, and thence to continue till 
ide ſaid ſhip ſhould arrive at Landon; and that it ſhould be 
lavtul for the faid ſhip, in the ſaid voyage, to ſtay at any ports 301 1 
or places without prejudice. The Eyles came to Fort St. 
Grirge in February 1733, in her way to England; but being 
keky, and in very bad condition, upon the unanimous advice 
of the governor, council, commanders of ſhips, &c. ſhe ſailed 
fir Bengal 10 be refitied ; and after being ſheathed, in her re- 
turn upon her homeward-bound voyage, ſhe ſtruck upon 
ine Ergilce Sands, and was loſt. Evidence was read on the 
part of the plaintiffs, to prove that Bengal was the proper place 
torefit, and that the ſhip went thither for that reaſon ; that this 
vas a voyage of neceſſity, and not a trading voyage, for ſhe 
t90k —_ on board but water, proviſions, and ballaſt. 
"fff > | When 
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e. 2.3 P When this cauſe came on to be heard before Lord Chancellop 
1 ; Hardwicke, he refuſed to decide it, but directed an iſſue at f 
, law. His Lordſhip, however, obſerved, that the peneral Prin« 0 
ciples laid down by the plaintiff*s counſel were right, as fire 
of weather, and the danger of proceeding on a voyage, when 
a ſhip is in a decayed condition: and in ſuch a caſe, if ſhe 
went to the neareſt place, he ſhould conſider it equally the 
ſame, as if ſhe had been repaired at the very place from 
whence the voyage was to commence, according to the terms 
of the policy, and no deviation. It is a very material circum. 
Nance, that the governor ordered the lading to be taken out, tg 
ew the neceſſity of the ſhip's being repaired; but there is not 
a ſyllable of proof why ſhe might not have been equally repair. 
ed at Fort St. George, His Lordſhip therefore directed an iſſue | 
to try, whether the loſs in Fuly 1733, was a loſs during the 
voyage, and according to the adventure which was agreed 
upon, or intended to be inſured. On a trial at Guildhal 
in the court of Common Pleas, the jury found in favour of the 
plaintiff, | 


ſhip 
or 
fel 
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to U 
ſtorr 
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dive 


eee, Oh _ This was an action on a policy of inſurance on the Nancy, af 
Lond. Hil. Vac. and from La Rochelle to the coaſt of Africa, during her ilaf 
IOW and trade thereon, and at and from thence to her port of di- 
charge in the iſland of S“. Domingo. Three days after the ſhip 
failed from La Rochelle; ſhe met with a gale, which ſtrained her 


Teams, and ſplit her mizen-yard and rigging. The crew came 


In 


Warſa 


in a body to the captain, deſiring for the preſervation of theit Nor 
lives to make to ſome port to repair. The veſſel being a new Mien ; 
1 202 ] one, and the captain finding that ſhe had too little ballaſt, aon 
complied, and put into Liſbon, the neareſt port; from whence, Wi" ©; 
after taking in 500 rolls of tobacco as ballaſt, he proceeded to pith t 
the coaſt of Guinca, traded there, and the ſhip was afterwards rate 
captured in the ſight of St. Domingo, before ſhe arrived. The iſ" fi 
defendant inſiſted, that going into Liſbon was a deviation, and 0 K. 
called witneſſes, who were of opinion, that in the latitude in 
which the ſtorm happened, there could be no difficulty in re- Lan 
pairing all the damage the veſſel was deſcribed to have received, ths 
even in the worſt weather, as ſhe might have proceeded to the . : pe 
coaſt of Africa, and repaired there at a leſs expence ; and that 4 4 the 
2 ſhip, loaded like that in queſtion, could not need additional ip 
-allaſt. On the croſs examination, it came out that the pre- f., 8 : 
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mium would not have antics had the voyage been by the way C - = P. 
of Liſbon | | , 
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eh Lord Mansfield left it to the jury, on the ground of neceſ- q 
hen ſty to go to Liſbon for repairs, He faid, that much depended | 1 
ſhe upon the circumſtance, that no additional premium would 1 


Ares ed 


poets, as eg 2k ee 
22 8 > #7 88 
E — 


ure been required for liberty to touch there. If the jury be- 
leved the evidence of the witneſſes, they muſt find for the 
rlantiff, for that the whole of the defendant's caſe reſted merely 
pon ſurmiſe and ſuſpicions alone. The plaintiff accordingly 
had a verdict. | 
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not | 
airs The next excuſe for leaving the dire& courſe is ſtreſs of 
fue weather. Upon this point the rule is this, that wherever a 


hip, in order to eſcape a ſtorm, goes out of the direct courſe; 


reed or when, in the due courſe of the voyage, is driven out of it by 
thal freſs of weather, this is no deviation; becauſe it was occa- 
the honed by the act of God, which, by a maxim of law, is ſaid 


to work an injury to no man. It has alſo been held, that if a 
lorm drive a ſhip out of the courſe of her voyage, and ſhe 


=D fo the beſt ſhe can to get to her port of deſtination, ſhe is . 


be not obliged to return back to the point from whence ſhe was 

* Given, This rule is exemplified by the following caſe, 

ſhip | | 

d her In an action on a policy of inſurance of the ſhip Atlantic, H-tiington v. 


3 | Halkeid, Sitt. la 
warranted to fail with convoy from England to Ft. Kitt's on or Lond. Mich, 


lore the firſt of Auguſt; the queſtion was, whether there had Ve. 2778. 
ken a deviation. The ſhip was ſeparated from her convoy by 
alorm, The captain being examined, ſaid, his object, after [ 323 ] 


cams 
theit 
new 
lat, 


ence, is ſeparation, invariably was to gain St. Kitt's, or to fall in 
ed to "th the convoy. That the ſhip was taken by an American 
wards WP rateer in lat. 34. lon. 59. Several captains were examined, 


The 
5 and 
de in 
n fe- 


eivech 


udo ſwore, that they would have taken the ſame courſe to get 
b Sf, Kitt's, or regain the fleet, 


Lord Mansfield. — The ſingle queſtion is, whether the cap- 
in was taken as he was going to S/. Kitt's. If he was not, 


0 the ao perjured. The account he gives is, that on the 28th of 
1 that 7 there was a ſtorm, which ſeparated the fleet : that he did 
coral e could to get to S. Kitt's, and to direct his courſe ſo as 
| pre- ap the convoy croſſing. The captain goes on the ground 
win to reaſon, but to obey, be the conſequence what it might. 
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age, on account of ſtreſs of weather, another very important 


of God, ſhall not be imputed to man. On this ground it hy 


Belanev v. Stod- 


dart, 1 Term 
Rep. p- 22. 


Wilkinfon v. Co- 
verdale, Sittings 
in B. R. at 
Suildhall after 
Mich. Term, 


5 34 Geo. III, 


Smithv. I. aſcelles 
2 Term Rep. 
127. 
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He knows nothing of the inſurance : he ſays to himſelf, If f 
obey, I am doing right. As to the proteſt, I do not ſee thy J 


it contradicts the captain's evidence. Other captains have 7 

looked at the log-book or journal ; and they ſay, they would 

have held the ſame courſe.” T 
fer 


Verdict for the plaintiff, 


int 
Upon the ſubjeR of a departure from the courſe of the vaſe 
on] 


or | 
dan 


point has lately been determined, though the ſame principle 
runs through all the caſes, that whatever happens by the ad 


. ; . fur: 
been held, that if a ſhip be driven out of her port of loading 
: | | to! 
by ſtreſs of weather into another, and then does the beſt ſhe 
5 : . 4 . | | t0 
can to get to her port of deſtination, it ſhall not be deemed y R 

ar 
deviation, though ſhe do not return to the port from when 17 
"y 
ſhe was driven. 
| | in h 
The caſe here alluded to was an action upon the caſe apaint de 
the defendant, for not having inſured a ſhip and cargo, purſuant {rat 
I! 5 P 807 P 
to the orders of the plaintiff, by means whereof he was dammi, that 
ted, the ſhip having been loſt (a). It was tried before M. for | 
Juſtice et 
| . : 6 be 
(a) It may be proper to explain the nature of this action. When a man undete tht. 
takes, either by an implied or expreſs promiſe, to do a thing for another, and bp 1 
neglects to do it, or does it unſkilfully, the law gives the perſon injured an an 15 | 
for the negligence. This is the caſe in queſtion with reſpect to inſurance; andth fatiu 
only ditierence between this action, and that on a policy againſt the underwriters 38 are 
is in point of form; for the plaintiff in this action is entitled to recover the exat 
ſum he ordered to be inſured : and the defendant is entitled to every benefit, & bis con 
which the underwriter could have taken advantage, ſuch as fraud, deviation, na Gnditi 
compliance with warranty, &c. cbey, i 
In a late caſe, the whole law upon this action was very fully and accurte 5 5 
ſtated by Mr. Juſtice Buller, and aſſented to by the whole Court; and upon this oc MF : 
cafion that learned judge mentioned the three inſtances in which ſuch an order! fac 
infure mult be obeyed, otherwiſe this action will lic. Firſt, where a merchank 80 ali 
abroad has effects in the hands of his correſpondent here, he has a right to expect toy wo ima] 
he will obey an order to inſure, becauſe he is entitled to call his money out of nl lac 1, 
other's hands when and in what manner he pleaſes. The ſecond claſs of caſes is,Wher JF 
the merchant abroad has no effects in the hands of his correſpondent, yet if the courh B It 
of dealing between them is ſuch, that the one has been uſed to ſend orders for inf "HY = 
Nurane. 
yance, and the other to comply with them, the former has a right to expect that hi "Hi 
orders for inſurance will ſtill be obeyed, unleſs the latter give him notice to diſcon ' 


ginus that court of dealing. Thirdly, If the merchant abroad ſend bills of ladinßꝰ 
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11 ſultice Buller at Guildhall, at the ſittings after Trinity Term C H HA p. 1 

that %: and a verdift was found for the plaintiff, | 5 

ln 1795 3 | — Hh | 

ould Upon a motion for a new trial, the facts appeared to be theſe : 1 

The plaintiff, who lived at Sr. Kitt's, wrote a letter to the de- 4 

ſendant, dated the goth of April 1781, informing him that he 9 

intended to purchaſe a ſhip, and offering the defendant a ſhare · | = 

On the 4th of May 1781, he wrote a ſecond letter to the defen. 1 

5 dant, acquainting him, that he had purchaſed the ſhip, but had 1 

nt only a ſhare in it himſelf, the reſidue being divided into three 'Y 
85 or four more ſhares, one of which he had reſerved for the defen- 8 | 

y " dant, in caſe he ſhould wiſh to be concerned; and diretting anin- 1 E 

it ba ſurance upon the ſhip at and from St. Kitt's to London, warranted 1 

ading to fail with convoy. On the 28th of June, the defendant wrote 4 

ſt 4 to the plaintiff, that he had no objection to a fourth, or a [ 30 5 4 i 

a: ſhare equal to the plaintiff's. On the third of Zuly, the plain- | 3 1. 


tffinformed the defendant, that the ſhip had left the port to take 
in her cargo; that ſhe let go an anchor at Sandy Point, but as 
the wind blew freſh, /he. drove out, and could not come in again; 
that ſhe was obliged to go to Euſtatius, and he therefore hoped 
that the defendant had not neglected to make the inſurance, 
for fear of accidents. The defendant, on the 19th of Fuly, 
wrote thus to the plaintiff ; The inſurance you ordered ſhall 
* be done.“ Plaintiff again, on the 25th of Zuly, wrote, 
that the Friendſhip did all in her power to get up from St. Eufla- 
jus, but could not, and therefore he ſold her to Mr. Roſs at Eu- 
{itus, I have already tranſcribed as much of the ſeveral letters 
{are material to the ſubje& of this chapter; in addition to 


gainſ 
rluant 
[amis 
e Mr, 
Juſtice 


n undete 
, and bp 
an action 
5 and th 
erwriten 
the exack 
enefit, e tis correſpondent here, he may engraft on them an order to inſure, as the implied 
condition, on which the bills of lading ſhall be accepted, which the other muſt 


(vey, if ke accept them, for it is one entire tranſaction. For if the commiſſion 


non, not 


ecuratel mm abroad conſiſt of two parts, the one to accept the bill of lading, the other to 


ane tule an infu; ance to be made, the correſpondent cannot accept it in part, and rejech 
n order t to the reſt, 


rchand p APES . | . o og 
meren 26 allo if a merchant here accept an order for inſurance, and limit the broker to Wallace v. Telly 
xpect tha 1 fair, Sittings after 
1 mall a premium, in conſequence of whien no inſurance can be procured, he is Trinity 1786, 

tg 
out of lavie to make good the loſs to his correſpondent. before Mr. Juſ- 
s is w ber tice Buller, 


But if a perſon, to whom ſuch orders are ſent, does what is uſual to get the inſu- 2 Term R. 188. 
0 made, that is ſufficient ; becauſe he is no inſurer, and is not obliged to get mou (a). 
*Uance at all events. Thus if he ſend to Lloyd's and the underwriters refuſe to — , = 
1 e the riſk at any premium; and he afterwards ſend to get inſurance done at 733 note (a) 
aſi, he has done his duty, and can never afterwards be charged in his action, Niſi Prius be- 


bete e, decially if the plaintiff adopt and approve kis acts, 2 * 1 
9 * 


C0 3 which, 1787. 
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CHA P. which, the following facts appeared in evidence: That the 
k XVII. , thip Friendſhip had failed from S/. Euſtatius, on the 1| of 
wy Auguſt with the convoy, and that ſhe had afterwards foundereg 
at ſea; that St. Euſlatius is in the direct road to Landon from 

St. Kitt's, and the convoy from St. Aiib's always looked into 

St. Euſtatius, to take up any ſhips that might be there; that if 

the Friendſhip had ſailed from St. K:7t's, ſhe muſt have gone by 

Euſtatius ; but would not have ſtopped there: that when ſhe 

Was driven to St. Euftatius, after making ſeveral efforts to pu 

back 10 St. Kiit's to finiſh her loading, and finding ſhe could nt 

ſucceed, ſhe then took in the reſt of her loading at S. Euftatiys, 


by ——— —-——¼ 2 ————— ——— —— 


At the trial, ſeveral grounds of defence were made; but th 
only one, material for our confideration was, that the remaining 
at &. Eu ſiatius, and not going back to Sr. Kitt*s, was a devia 
tion. The learned judge, who tried the cauſe, was of opinion 
that it was not a deviation, being occafioned by ſtreſs of wee 
ther. Upon this ground, amongſt others the motion for a 
new trial was founded, 


After argument at the bar, 
8 


Lord Mansfield ſaid, 4 The only material queſtion is, whether he 


there is a deviation in this caſe: and that depends on the evi. by 

dence. If a ſtorm drive a ſhip out of her voyage into any port, he 

and being there, ſhe does the beſt ſhe can to get to her port of wit 

* deſtination, ſhe is not obliged to return back to the point from WW cr 
| whence ſhe was driven; but here the witneſſes ſay, ſhe tried her 


L 306 ] to get back to Sf. Kitl's, and could not: and it is a much eaſer had 
navigation to go directly from 87. Euftatizs to Londen, than to go tin 
back to S'. Kitt's firſt, And as to the taking in the cargo Wil der 
St. Euſtatius, I do not find that the ſhip loſt any time by it. hal 
Every thing is the effect of the ſtorm, and occaſioned by it. 

This is the only point, on which I had any doubt, and it rt * 
quired ſome conſideration. It was a queſtion, which was pro- cale 
per to be left to a jury, whether this was the ſame voyage or Wl in 
not, and they have determined it.” quel 


Mr. Juſtice Willes inclined to a different opinion. * My only canr 


doubt is, whether it was the ſame voyage as that inſured. 


far as the thip was any en by ſtreſs of weather, ſo far there is an 
exception 
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„ exception. When ſhe is driven to Sd. Eufatius, ſhe attempts C nap, 
to get back to $1. Kitt's; but I do not find that ſhe made any at- : 


> & 
=. / ISH _ e Lag TI. ED 42 


red tempt to get to London at that time. When ſhe was at Sf. Eu- — 
dom flatius, the owner of the ſhip ſold her to Ro/s, who loaded her 
into afreſh with tobacco inſtead of ſugar, which was to haye been 
tif her original cargo; ſo that there is a new cargo, a new owner 
: by and a new voyage. In theſe caſes we lean very much to devi- 


A 
* . 


ſhe ation. In a caſe lately determined in this court, it was held, 
that going to Beaumaris, though only a few leagues out of the 
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leſendant as to the uſual courſe of the yoyage. The riſk was 

certainly encreaſed by the ſhip's continuing at Sr. Euſtatius ſo 
Jong; for the inſurance, if good at all, was good all the time ſhe 

Jay by at St. Euſtatius ; and ſhe might have continued there 

much longer. In my opinion, it is very well worth the re-con- 

fderation of a jury. 


8 f . 
1 way, was a deviation. It ſtrikes me as a caſe of ſome difficulty: 1 
* perhaps the jury had not evidence enough laid before them, on 4 

which to determine; for there is nothing ſaid on the part of the 1 
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Mr. Juſtice Aſbhurſi.—“ This ought to be conſidered as the 
{ame voyage inſured. Wherever a ſhip is driven by ſtreſs of 
weather out of her own port into another, that ſhall nor 
be conſidered as a deviation. Here the ſhip was forced 
by ſtreſs of weather to go to St. Euſlatius; and being there, 
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Ports WR fie endeavoured ſeveral times to get back to Sg. Kit?'s, but 

nt of without effect. In fact it was better for the parties that the 

fr. cargo ſhould be completed at S/. Euſtatius; her continuing 
trie 


there, rather diminiſhes the riſk than otherwiſe ; becauſe if ſhe 
had gone back to $f. Kilt's, it would have taken up a longer 
time, If then every thing was done, that could be done, un- C 307 J 


eaſter 
to go 


g A er ſuch circumſtances, for the benefit of the adventure, this 
by r. fall not vacate the policy.“ 
by it. | 


it te- 
s pro- 
ge 01 


Mr. Juſtice Buller, —® It has been much relied on in this 
cal, that there was a change of property ; but that, in my 
opinion, makes no difference. Then laying that out of the 
queſtion, and ſuppoſing the ſhip as not being ſold to Roſs, I will 
firſt conſider whether this is a different voyage. But that 
cannot be, as it would be contrary to the evidence : neither is 
it true, that the veſſel afterwards purſued the ſame voyage by 
Kcitent ; for that part of the cargo, which ſhe took in at S-. 


cc 4 Kitt's 
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p. Kitts, continued on board of her the whos time, and ihe 


— a original intention of the ſhip's coming to London was likewiſe 
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Bond v. Gon- 
ſales, 2 Salk. 


445: 


continued: the parties never thought of a different voyage. 
But it is ſaid, that ſhe took in another cargo at &.. Euſtatius: 
what ſays the evidence? Where a captain has not taken in: 
full cargo, it is uſual to take in the reſt at Si. Euſſalu; 
ſuch was proved to be the cuſtom of the voyage: and it wx 
proved, that on a voluntary act of, the captain's going to 0, 


Euſtatius, the policy would have protected the ſhip's ſtay there; 


a fertiori it will, when the ſhip was driven there by ſtreſs of 
weather. As to the defendant's not being prepared at the 
trial to anſwer the uſage, he ought to have come prepare 
with that, which was the giſt of his defence. Then was the 
riſk altered? had it been fo, it was in the defendant's power to 
have proved it: but there was no proof that it was altered; 
part of the ſame cargo continues; nor does it appear that they 
meant to alter the cargo, for ſhe endeavoured to get back to 
St. Kitt's to take in the reſt; but was prevented by ſtorms, 
I think the riſk would in reality have been much greater if ſhe 


had gone back; for ſhe muſt have come by the way of &, 


Euſtatius again 1n her paſſage home. The part of her cargo, 
which was taken in at the time the ſhip was driven from d. 
Kitt's, has already been paid for by the defendant ; even this 
would not have been paid for by the defendant, if he had con- 
ceived that the voyage had been at an end.” The learned 
judges therefore, except Mr. Tuſtice //illes, after giving their 
opinions upon the other points in the cauſe, ordered the rule for 
a new trial to be difcharged. 


A deviation may alſo be juſtified, if done to avoid an enemy, 
or ſeek for convoy ; becauſe it is in truth no deviation to go 
out of the courſe of a voyage, in order to avoid danger, or to 
obtain a protection againſt it. 


In an action upon a policy, which was to inſure the Jillian 
Galley in a voyage from Bremen to the port of Landon, war- 
ranted to depart with convoy; the caſe was this, the Calli {et 
ſail from Bremen, under the convoy of a Dutch man of war to 
the Elb, where they were joined by two other Dutch men of 
war, and ſeveral Dutch and Engliſh merchant ſhips, whence 
they failed to the Texel, where they ſound a ſquadron of Englih 


men of war and an Admiral. Aſter a ſtay of nine weeks, 
| | | they 
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ſet out from the Texel, and the Galley was ſeparated ina CH A P. 


1 the 8 : ” xv q 
exit BY form, and taken by a French privateer, taken again by a Dutch br 
yage, WW privatecr, and paid 807. ſalvage. q 
lius: A 
1 It was ruled by Lord Chief Juſtice Halt, that the voyage 4 
1 i guoht to be according to uſage, and that their going to the f 

us; | A 3 4 12 
1 El, though in fact out of the way, was no deviation; for 1 
8, till after the year 1703, there was no convoy for ſhips directly 15 
n Bienen to London. And the plaintiff had a verdict. 5 
ls of On an inſurance from London to Gibraltar, warranted to Gordon v. Mor- : 
t the part with convoy; it appeared there was a convoy appointed . A 4 
ared for that trade at Sp:thead ; and the ſhip Ranger having tried for 1265. 74 


convoy in the Downs, proceeded to Spithead, and was taken in 
ter way thither. The inſurers inſiſted that this being the time 
of a French war, the ſhip ſhould not have ventured through 
tle channel, but have waited in the Downs for an occaſional 


comvoy. And many merchants and office-keepers were exa- 
nined to that purpoſe. 


But Lord Chief Juſtice Lee held that the ſhip was to be 
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. 
go, conſidered as under the defendant's inſurance to a place of ge- 
. ral rendezvous, according to the interpretation of the words 


warranted to depart with convoy. And if the parties meant to 
jay the inſurance from what is commonly underſtood, they 
ſhould have particularized her departure with convoy from the 
Pruns, The juries were compoſed of merchants ; and in both 
ales they found for the * upon the ſtrength of this 
drection. 
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mr, In the caſe of Bond againſt Nutt, in which the material [ 309 ] 

) g0 wueſtion was, whether a warranty had or had not been complied Cowp. Rep. Sox. 
r to Noch, and which conſequently will be fully ſtated in the follow- 

g chapter, the point of deviation for the purpoſe of procuring 

Mmvoy alſo came under the conſideration of the court. Upon 


Fi N apr dy OO IB OD INE 
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Ham 
; Ut occaſion Lord Mansfield and the whole court held, that if a 
* — 
{et ip go to the uſual place of rendezvous, for the ſake of joining 
1 roy there ready, though ſuch place be out of the direct 
cou FE NY 
| of tle of the voyage, it is no deviation. 
nce 3 in a more modern caſe, the only queſtion was, whether Enderby and 
| er v. Flet- 
91100 lere Was a deviation OF not. Lord Mansfield there directed 2 Hel - 
eks, 
| the 
hey 


5 . > — 4 * * £6 5 N * 2 F 

RES"? 3 * 4 9 J 4 * 3 ep 4 \"-* = 7 4 "oy "5 2 
wages > hc SIS Kn £ N Ge Meer RN bo r r cs. Rs Ea I 
A oe * 2 x. 0 L 5 * 5 wa 5 enen. Rd . 0 Ng : 

ELLE 2 ” add eo IS Og . 0 me, 2 1G 8 * 
: Y > : *% Wo F a Pre 
j- Ra + "> Je Ne TR ma * . ___ Wr 3 
* n d * 4 r n 
= | \ 1 * 8 r Fe 


n 
i 4 * SAS " 


309 


C Hon & P* the j jury + to find for the plaintiffs, if they believed that 4% 
captain fairly and Bond fide ated according to the beſt of 
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3 Trin. judgment: that he had no other view or motive but to come 


Vac. 1780. 


Saliſbure v. 
Towaſo's 


J 310 J 


Cowp. 601. 


the ſafeſt way home, and to meet with convoy; for thati it xu 


no deviation to go out of the way to avoid danger. 


In our law books we ſometimes meet with caſes, which fo 
that a deviation may be juſtified by the uſage and cuſtom of th 
trade. But that is not quite correct; for if by the uſage of an 
particular trade, it is cuſtomary to ſtop at certain places, hig 
out of the direct courſe from A. to B. it is not a deviation; 
ſtop there; becauſe it is a part of the voyage. There is nod 
teption upon the inſurer ; becauſe he is bound to take noticed 
the uſages of trade; they are notorious to all the world; a 
when the uſage has declared it lawful in a ſpecifick voyage top 
to any place, though out of the immediate track, it is as mu 
a part of the contract of inſurance between the parties, as if 
had been particularly mentioned. But in order to juſtily th 
captain of a ſhip in quitting the ſtraight and direct line from th 
port of loading to that of delivery, there mult be a preciſe, cex 


and eſtabliſhed uſage upon the ſubject, not depending mer 


upon one or two looſe and vague inſtances. 


Where a ſhip was infured from Liverpool to 3 ft 


had put into the Ile of Man; it appeared that there were ſa 


inſtances of the Liverpool ſhips putting in there, but it was 0 
the ſettled, common, eſtabliſhed, and direct uſage of the voyzy 
and trade: it was therefore held a deviation, and the und! 


_ writers were diſcharged from any loſs that happened ſublequen 


to the deviation. 


Having thus mentioned all the cafes to be found in the bool 
of reports, which operate as an excuſe for a departure from ti 
due courſe of the voyage, and which prevent thoſe effects, whic 
always follow a deviation, namely, the diſcharge of the inlur 
from his contract; it will be proper to obſerve, that it is nd 
meant to inſinuate that other circumſtances may not frequent! 


happen, which will have preciſely the ſame conſequences. Fo 
wherever a ſhip does that which is for the general benefit of al 


parties concerned, the act is as much within the intention 2% 
ſpirit of the policy, and conſequently as much _— by * 


4 
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if expreſſed in terms. And therefore in all caſes, in order to 
getermine whether a diverſion from the direct courſe of the 
yorape is ſuch a deviation as in law vacates the policy, it will 


hat th 
| of his 
0 Come 


t it wat 
the aft, as the true criterion of judgment. 


Ifany of the circumſtances above ſtated do really and bond fide 
occur, ſo as to render a deviation abſolutely neceſſary, the ſhip 


ch far 
of the 


of nut purſue ſuch voyage of neceſſity in the direct courſe, and in 
; ling he ſborteſt time poſſible, otherwiſe the underwriters will be 


liſcharged. Becauſe a voyage ſuperadded by neceſſity, ought 
tobe ſubje& to the ſame qualifications, and entitled only to the 


tion lt 


nod 
tice of ame ſort of latitude as the original voyage, it having become by 
d; aorxcation of law, a part, as it were, of that original voyage. 


e top 
S Muck 


This was laid down as law by the Court of King's Bench in 
zcaſe, in which the voyage inſured vas deſcribed in tHeſe words: 
« At and from Port L'Orient to Pondicherry, Madras, and 
China, and at and from thence back to the ſhip's port, or 
| ports of diſcharge in France, with liberty to touch, in the 
„ outward or homeward-bound voyage, at the iſles of France 
* and Baurbon, and at all or any other ports or places, what or 
4 yhereſa@yer : and it ſhall be lawful for the ſaid ſhip, in this 
rage to proceed and fail to, and touch and ſtay at any ports 
% or places whatſoever, as well on this fide, as on the other 
de, the Cape of Good Hape, without being deemed a devia- 
„non.“ The ſhip did not ſail till the 6th of December 1776, 
ad did not reach Pondicherry till the 23d of Fuly 1777. She 
continued there till the 23d of Auguſt following, when, inſtead of 
proceeding to China, ſhe failed for Bengal, where having paſſed 
be winter, and undergone very conſiderable repairs, ſhe ſailed 
from thence early in the year 1778, (being the ſecond ſhip that 


as if 1 
ih the 
Om tht 


itomeward-bound cargo at that place, proceeded in her voyage 
back to L'Orient, but was taken in Oflaber in that year by the 
denter privateer. The uſual time, in which the direct voyage 
*tyeen Pondicherry and Bengal is performed, is fix or ſeven 
cas but the Carnatic was about fix weeks in going to Bengal, 


: and two months on the way back from thence to Pondicherry, 
on born goin 


8 _-: 3 and returning, ſhe either touched at, or lay off, 
y It ladrg 5, 


Maſalipatam, Viſigapatam, and Yan, and took in 
goods 


he proper to attend to the motives, end, and conſequences of 


10 


- 


CHA F. 
XVII. 


Lavabre v. Wah 
ter, Doug. 272 


3111 


left the Ganges), returned to Pondicherry ; and, after taking in 


＋ 
95 
2 
1 
5 
FA 
EF 
v5.2 
LY 
* 
+ 
2. 8 


. K 
wh 5 ex 09" MF 4.9 
wk. I 


* A * - 
TVT — F 
WITS Po AAR SER er * 


reren 


9 


rr 
8 * 2 
—— d n . 
arenen n N N 1 
* N l n — — x D 
PPP 
- SS 2% I" 28 Pla a, Cox >; _ "_ 


Ne £7, retro 
0 - f {x * 


og 


N 2 1 
** 1 3 


8 
r 


T AA A A ER ne tne” 


311 55 OF DEVIATION. 


CE HA P. goods at all thoſe places. The plaintiffs reſted their cls theſ 
jv l. „ chiefly on this ground, that the voyage to Bengal was adopted 
by neceſſity for the ſafety of the ſhip, upon the bond fide opinion iS 
of the captain, and the reſt of the officers, and of one Berry 
the ſupercargo, who had the principal management. To prove 4 le 
this neceſſity it was ſworn by Berard and four mates, that the dle 
ſhip had been detained longer in Europe than at firſt was fore, Id 
feen, and that ſhe met with extremely bad weather on her out. | 
ward paſſage ; and at Pondicherry was fo leaky, that it appear beg 
ed to them, that ſhe muſt be careened, which could only be done pau 
at Bengal, there being no other place ſo near, to which eU 
could proceed with ſafety, where that operation could be yer. 
formed; for that no harbour between Pondicherry and the on 
Ganges on the one ſide, and Pondicherry and Bombay on the 
other, would admit of ſo large a veſſel being hove down, her 
burthen being near 800 tons. Indeed it turned out when they 
got to Bengal, that ſhe could be repaired without careening :M""" 
but this was only diſcovered, they ſaid, after ſhe was unloadel iP 
of much more of her contents than could have been done wit 
fafcty in the open road of Pondicherry. All the witneſſes for 
the plaintiffs ſwore that they took the reſolution of going to 
Bengal much againſt their inclination ; for that it would hare 
been not only more for the adrantage of the owners, but allo 
more for their private intereſt as individuals, to go to Ching, 
they having prepared their own adventures for that market 
Beſides the circumſtances of the leak, they affigned an ad- 
ditional} reaſon for relinquiſhing the voyage to China, ux. 
that they had been ſo long detained at Pondicherry, from delays 
in unloadifig their outward-bound cargo, that they were not 
ready to leave that place, till it was too late to undertake the 
T 312 ] China voyage with any degree of prudence or ſafety ; and they 
faid Bengal was the beſt place they could go to, in order to 
winter. The defence ſet up was; 1ſt, That the ſhip had 
never failed on the voyage infured, her deſtination, when ſbt 

left Europe, having been for Bengal, and not for China. 2d, 
That ſuppoſing * to have ſailed on the voyage deſcribed in be 
policy, yet her going from Pondicherry to Bengal, inſtead of 
proceeding to China, was a deviation, and was not juſtified by 

neceſſity. In ſupport of the firſt ground of defence, certain 
fecret inſtrubtions were relied upon which were found on board 


the 
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the ſhips and were addreſſed by the owners at L' Orient to Berard C H,A * t 


**. the ſupercargo, and which, though obſcurely penned, gave 3 
in at room to contend, either thar, at her departure, it had = 
ton 


ten reſolved to ſubſtitute the Bengal for the China voyage, or, 
leaſt, that the alternative was left with Berard, to be de- 
ed one way or the other, according to certain events in 
hi, which events turned out in the ſort of way that, ac- 
cording to the inſtructions, was to determine the voyage for 


75 n o 2 — 
SEE "It oF AY IS ian ry ————— 7 
een eee 8 en 


T Out, : : 
wal, On the ſecond ground, it was ſaid, that from the 
: 4 aintif's own witneſſes, there was no neceſſity for going to 


Inga; and that inſtead of going directly thither, a trading 
wage had been made from Pondicherry, which afforded a 
kong preſumption that trading, and not the leak, or lateneſs 
of the ſeaſon, was the object of going to Bengal. On the part 
gf the defence alſo, ſeveral letters were read (written by the 
ners to their correſpondents who had got their policy under- 
yritten) to raiſe a preſumption that the neceſſity of going to 
Bal, was merely a pretence deviſed after the capture; and 
when the inſured began to apprehend that the words of the 
plicy would not cover a voyage to that place. This is the vide ante, e, 2; 
ſcbllance of the evidence given in this, and two other cauſes 
ypon the ſame ſhip, though not on the ſame policy: in addition 
w which in the preſent caſe, the ſecret inſtructions given to 
hrurd had been more attentively peruſed, and afforded ſtronger 
raſons than they at firſt ſeemed to do, that the voyage ta 
bngal was predetermined before the departure from L' Orient. 
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ad- 
u, e plaintiff's witneſſes were much preſſed, on this occaſion, 
elays t ſay, whether the lateneſs of the ſeaſon alone was ſuch as, in- 


dependent of the leak, would have determined them to abandon 


2 not 
tte China voyage; and on the other hand, whether the leak, 


- the | 

ter dependent of the other reaſon, would, in their opinion have [ 313 } 
rendered it neceſſary ſo to do. To this they faid, they could 

er to | : | cou 

"vu nt give a certain anſwer ; for that, as neither of the caſes had 


lappened, they had not exerciſed their judgment upon them. 


200 1rd Mansfield ſummed up very ſtrongly againſt the plaintiffs, 
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1. an the head of fraud. But, independent of that ground, he 
ad 0 Pated anew point againſt them, namely, that if neceſſity Were 
d by Wnitted to have been the ſole motive for ſubſtituting the voyage f 
aa B:r7a! in the place of that of China, ſtill it was incumbent þ 
oard 1 BA 5 
the 1 
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direct voyage. 


not happened to take the voyage out of the policy. A deviation 


OF DEVIATION. 
on the inſured te have purſued that voyage of neceſſity direfh, | 1 
the ſhorteſt and moſt expeditious manner; and that the delay ir 
going from Pondicherry to Bengal, and the repeated flops by touch. 


ing at different places, and trading there, were deviations, a 
not within the protection which the e ſuppoſed neceſſity afforded in the 


Notwithſtanding this direction, the jury found a verdiqt for 
the plaintiffs. Upon a motion for a new trial, after argument . 
at the bar, the opinion of the court of King s Bench was d. Wl. he 
livered * | | | all, c 


Lord Ae —« Tf this application were made upon tle 
ground of impeaching the teſtimony of the plaintiff's witneſs, 


whatever my private ſentiments might be, after two concurrent 
verdicts I ſhould not be inclined to interpoſe. But, without nes 0! 


impeaching the evidence, I think there ought to be a new tri, 
or rather, that the cafe has been ill decided. The queſtion i 
whether, without imputation on any body, circumſtances h 


from neceſſity muſt be juſtified, both as to ſubſtance and manner, fend ; 
Nothing more muſt be done than what the neceſſity requires. Ti 
true objection to a deviation is not the increaſe of the riſk. ll 
that were fo, it would only be neceſſary to give an addition 
premium. It is, that the party contracting has voluntarh 
ſubſtituted another voyage for that which has been inſured, lf 
the voyage to Bengal was unavoidable, where was the neceſit 
to trade? All the ports touched at were out of the direftcourle; 
and ſix weeks and two months were conſumed, inſtead of fix 
days. The juſtice of the caſe required a different deciſion. 
The rule for a new trial was accordingly made abſolute. Tix 
cauſe was again ſet down for trial; but the plaintiffs, when the 
were ready to be called on, ſubmitted to the opinion of t 


court, and abandoned t heir claim againft the underwriters, kh 


bas be 

So alſo if a hip be infured upon a wading voyage, it is in . 0, 
cumbent on the parties aſſured, to carry on that trade wit! 12 
uſual and reaſonable expedition, otherwiſe their conduct wil ago! 


amount to a deviation and diſcharge the policy. 


Thr 
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54 olicy of inſurance on the ſhip Bloſſom, at and from the coaſt of 
1 to the Wift Indies, with liberty to exchange goods and 


es; a verdict was given for the plaintiff. But upon a rule 
ing obtained, to ſhew cauſe why there ſhould not be a new 
al, it appeared that there had been a great deal of contra. 
ory evidence, and many points ſtarted at the trial; but the 
rlion now made was, whether the plaintiff, by the uſe he 


re occaſioned, was not the cauſe of the loſs; that is, whe- 
er he did not make ſuch uſe of her during her ſtay on the 


tion. 
| appeared in evidence, that this ſhip ſtayed on the coaſt 
m Auguſt to March; that ſhe was employed in receiving 
es on board, the produce of the cargoes of other ſhips, 
lich were afterwards put on board other ſhips, and ſent to 
Vf Indies; that this is the employment of what they call 
wry ſbip; but that a regular factory ſhip is thatched and co- 
ed, and receives the ſlaves till a ſafficient number is collected 
ſend away in the veſſels; but it did not appear that any ſlaves, 
produce of the Bleſom's own cargo, were ſent away in 
ter veſſels, but that her ſtay there was ſeveral months beyond 
uſual ſtay of ſhips in that trade. After argument at the 


ation 
nner. 


K. [f 
tional 
; ö 

Lord Mansfield ſaid, 4 When different points are agitated 
atrial, and a great deal of evidence applied to each, and the 
iſel go out of the cauſe, it is not to be wondered at, if 
ſhould loſe their attention to the material point. The 
a advantage of a motion for a new trial, is, that after argu- 
at on the motion, the cauſe goes down again winnowed from 
chaff of the firſt trial. The ſingle point here is, whether 


of ü . Es 78 

re has not been what is equivalent to a deviation, whether 
I'S» , = x . 2 

rk has not been varied? not material whether or not the 
2 tas been greater. If a ſhip inſured for a trade, is turned 
is in | 


be floating warehouſe, or a factory ſhip, the 1k is dif- 
i it varies the ſlay, for while ſhe is uſed as a warehouſe, 
ago is bought for her. The law being clear, how is the 

fact ? 


aſt, contrary to the deſign of the policy, as amounted to a_ 


2134 


Thus in an allion by the aſſured againſt an underwriter on a C H A P. 


XVII. 


Hartley v. Bug- 
gin, B. R. Mich- 
22 Geo. III. 


nie of the veſſel on the coaſt of Africa, and the delay he | 
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CF 0 SEE MAN 
CHAP, fact? The captain ſays ſhe was not uſed as a faftory ſkip j 


8 


o 


XVIE evidence is much impeached ; but he ſays he was young in i 
trade; he never ſaw a factory ſhip but once, and was 11 © 
her; he might have a ſalvo, becauſe this was not thatchey % 
but was ſhe uſed as a thatched ſhip is uſed ? It is ſaid that ly f 5 
ters are not records; *tis true they may be contradidted; þ * 
jf they are from the parties, and are not contradicted, they ; 
as ſtrong as any records. The fact is clear, the riſk is gif; A 
ent in point of length, Sc.“ 1 
Rule abſolute for a new trial. reſp 
But though an actual deviation from the voyage inſure 1 
thus fatal to the contract of inſurance ; yet a deviation neui 0 
intended, but never carried into eſſect, is conſidered as no oil tUps 
viation, and the inſurer continues liable. This has been H «rc 
Foſter v. Wilmer, quently ſo decided. Thus in the caſe of an inſurance fron (lil Gui; 
Sous 1249: mn to Liſbon, and at and from thence to Briſldl; it a the c 
peared, that the captain had taken in ſalt, which he was to i «f d 
liver at Falmouth, before he went to Bri/lol ; but the ſhip v from 
taken in the direct road to both, and before ſhe came to H um 
Ld. Ch. Iuſt. Lee point, where ſhe would have turned off to Falmouth. It x good 
held, that the inſurer was liable; for it is but an intentin that 
deviate, and that was held not ſufficient to diſcharge the ni vere 
writer. ; dence 
2 Str. 1249. In the caſe of Carter v. the Royat Exchange Aſſurance Co A 
pany, where the inſurance was from Honduras to Londin,: "1 
a conſignment to Amſterdam a loſs happened before ſhe ca == 
to the dividing point between the two voyages, for which he 4 
inſurers were held liable to pay. | ofth 


The dottrine laid down in theſe caſes has ſince been f they i 
quently recognized in ſubſequent deciſions, and particulaty for th, 
Doug. 346. Lord Mansfield in the caſe of Thelluſſon v. Ferguſſon, which hh" ne 
be fully reported in the next chapter. The inſurance was H. I 
Guadaloupe to Havre, and by the depoſitions it appeared ag. 
the ſhip ſailed for Havre, and was always intended for Hai would 
but was directed to keep in the courſe of Bre/? for ſafety. 0 te me 
of the grounds of defence was, that the ſhip never Cailed H baintif 
Guadaloupe to Havre, but on a voyage from Guadalonpè to by Ig 
Lord Mansjfeld, in anſwer, ſaid, “the voyage to Breſt was 
moſt, but an intended deviation, not carried into effet.” 


OF DEVIATION. 


16 however, it can be made appear by evidence, that it ne- 
rer was intended nor came within the contemplation of the par- 
tics to fail upon the voyage inſured ; if all the ſhip's papers and 
documents be made out for a different place from that deſcribed 
in the policy, the inſurer is diſcharged from all degree of reſpon- 
ſibility, even though the loſs ſhould happen before the dividing 
point of the two voyages. This diſtinction was very properly 
taken by the court of King's Bench, in a very modern caſe : 
and by that diſtinction they admitted the general doctrine, with 
reſpect to the intention to deviate, in its fulleſt extent. 


The ſhip Melly being inſured © at and from Maryland to 
Cadiz,” was taken in Cheſapeak Bay, in the way to Europe. 
no e Upon this the inſured brought this action againſt the defendant, 
en one of the underwriters on the policy. The trial came on at 
om Guildhall before Lord Mansfield, when a verdict was found for 
it he defendant. A new. trial being moved for, the material facts 
5 to WY of the caſe appeared to be as follows: The ſhip was cleared 
from Maryland to Falmouth, and a bond given that all the 
to (NY +rumerated goods ſhould be landed in Britain, and all the other 
goods in the Britzfh dominions. An affidavit of the owner ſtated 
min bat the veſſel was bound for Falmouth. The bills of lading 
ne vere, „To Falmouth and a market :” and there was no evi- 
dence whatever that ſhe was deſtined for Cadiz. The place 
where ſhe was taken, was in the courſe from Maryland both to 
(adiz and Falmouth, before the dividing point. Many circum- 
lances led to a ſuſpicion that ſhe was, in truth, neither deſigned 
ior Falmouth nor Cadiz, but for the port of Boſton, to ſupply 
the American army; but there was not ſufficient direct evidence 
0 that fat.—At the trial, Lord Mansfield told the jury, that if 
en bey thought the voyage intended was to Cadiz, they muſt find 


e Cot 
don, i 
he cal 
hich 


larly WM br ihe plaintiff. If, on the contrary, they ſhould think there 
dich v no deſign of going to Cadiz, they muſt find for the defend- 
was ft. It allo appeared in evidence, that the premium to inſuge a 


Wyage from Maryland to Falmouth, and from thence to Cadiz, 
Would have greatly exceeded what was paid in this caſe. Upon 
tie motion for a new trial being argued, the counſel for the 
laimtiff cited the two caſes above ftated from Strange's Re- 
to bone, | : 
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War ». Sſodi- 
Sliani, 2 Term 
Rep. 30. 
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Lord Mansfield. —« The policy, on the face of it, is frow hef 
Maryland to Cadiz, and therefore.purports to be a direct vor. 1 
age to Cadiz. All contracts of inſurance muſt be founded on 
truth, and the policies framed accordingly. When the inſure day 
intends a deviation from the direct voyage, it is always provided | 


for, and the indemnification adapted to it. There never wx 8 
a man ſo fooliſh as to intend a deviation from the voyage deſct. Wi cal 
bed, when the inſurance is made, becauſe that would be pay. 294 
ing without an indemnification. Deviations from the voyzge and 
inſured ariſe from after-thoughts, aſter-intereſt, — who 


tion; and the party, who actually deviates from the voyage de. t 
ſcribed, means to give up his policy. But a deviation merely i. end 
tended, but never carried into effect, is as no deviation. In licy, 
all the caſes of that ſort, the /erminus a quo, and ad que, were inter 
certain and the ſame. Here, was the voyage ever intended H not 1 


| Cadiz, ? There is not ſufficient evidence of the deſign to go read; 
B:/ion, for the court to go upon. But fome of tlie papers ax point 


to Falmouth and a market: ſome to Falmauth only. None 162 


mention Cadiz, nor was there any perſon in the ſhip, who eve l, 


heard of any intention to go to that port. A market is not Ho t1jas 


nimous to Cadiz ; that expreſſion might have meant N hides, 


Leghorn, or England. No man, upon the iuftrudtions, ou bt b. 
have thought of getting the policy filled up to Cadig. In thor the ar 
that was never the voyage intended, and confequent!y is ut laving 
what the underwriters meant to inſure,” 100) a 
ed the 

Mr. Juſtice Buller.—“ I am of the ſame opinion,! 61... cf opi 
the law to be according to the authoruies mentioned on the , a: 
of the plaintiff: but it does not apply here. This is a que ct the 
of fact. There cannot be a deviation from that, winch nere erer, h 
exiſted. The weight of the evidence is, that the voyage Aya, 
never deſigned for Cadis.“ : lhe 6 
| bole d 
Mr. Juſtice F77es and Nr. Juſtice Afo: ur? concu in 

in the opinion delivered by Lord Mancfel and Vir. ju ate 
Buller, the rule for a new trial was diſcharged. ere v. 
: | : , Mich v 

In a ſtill later caſe the fame doctrine was advanced, . In. 
that if a ſhip be inſured from a day certain from 4, t B. 4 hg 
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before the day fail on a different voyage from that inſured, the C HA P. * 

=” XVII. * 

aſſured cannot recover; even though the ſhip afterwards fall Y 

into the courſe of the voyage inlured, and be loſt after the 5 
day on which the policy was to have attached. 8 

Since the former edition of this work was publiſhed, the [ 316 2 4 


cles of Wooldridge v. Bydell and Muy v. Modigliani, have 
igen come under diſcuſſion in the court of Common Pleas; 
oe it has been held by the four judges of that court, one of 
whom ſat in the court of King' s Bench when the two caſes 
jul reported were decided, that where the termini of the in- 
ended voyage continue the ſame as thoſe deſcribed in the po- 
licy, an intention to go to an intermediate port, though that 
intention ſhould be formed previous to the ſhip's ſailing, will 
rot vitiate the inſurance till actual deviation. The caſe has al- Kewley v. Ryan, 
eꝛdy been quoted for another purpoſe ; and the facts as to this 5 * 
point are ſhortly theſe, The inſurance was at and from Gres des P. 19. 
wgda % Liverpool; the ſhip ſailed ſram Grenada, Bound for Liver 
j:z,, but with a deſign formed before the commencement of the 
cage, as appeared by the clearances, and was admitted on all 
files, Io touch at Corte, in her way 1 Liverpool, but was totally 
bolt before ſhe arrived at the dividing point. In the courſe of 
the argument a caſe of $?:7t v. Vaughan, was mentioned, ag 
taving been tried before Lord Kenyon, at the ſittings at Guild- 
{a after Hilary Term 1794, in which his Lordſhip nonſuit- 
6 the plaintiff, in an action on a policy on this very ſhip, being 
"1." opinion that the caſe fell within thoſe of Mooldridge v. Bay- 
.c 1" and V v. Modigliani, and that there was no inception 
nen cl the voyage inſured. . The court of Common Pleas, how- 
een having taken time to deliberate upon this caſe of Kerwley 
a, delivered their opinion as to the 3d queſtion, that where 
liz lermini of the intended voyage were really the ſame as 
iſe deſcribed in the policy, it was to be conſidered as the 
x ame voyage, and a deſign to deviate, not effefted, would not 
Ja Nizte the policy. That, in 777-ldrigge v. Baydell, it appeared 
lere was no intention that the ſhip ſhould go to Cadiz at all, 
gh was mentioned in the policy as her port of delivery; and 
2s a Vay v. Madigliani there was an actual deviation, by the ſhip 
dug to fiſh on the banks of Newfoundland : thoſe caſes there- 
dee were wholly different from the preſent, for here the ſhip 
dd 2 Was 
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C H A p. was really bound to Liverpool, though there were allo clearance, 
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Green v. Young, 
2Ld.Raym. 840. 
2 Salk. 444- 


. * 


Deng. 758. 


Viee poſt, c. 19. 


for Corte. 


From the propoſition juſt eſtabliſhed, namely, that a mere in. 
tention to deviate will not vacate the policy, it follows as an 
immediate conſequence, that whatever damage is ſuſlained he. 
fore actual deviation, will fall upon the underwriters, 


Thus it was held by Lord Chief Juſtice Holt, who ſaid, that 
if a policy of inſurance. be made to begin from the departure oſ 
the ſhip from England until, &c. and after the departure a d. 
mage happens, &c. and then the ſhip devrates ; though the po. 
licy is diſcharged from the time of the deviation, yet for the 
damages ſuſtained before the deviation, the inſurers ſhall make 
ſatisfaction to the inſured. 


Subject to the rules already advanced, deviation or not is: 
queſtion of fact, to be decided according to the ctrcumſtancesof 


the caſe. : 


In caſes of deviation, the premium 1s not to be returned; 
becauſe the riſk being commenced, the underwriter is entitled 
to retain it: but of this more will be ſaid in @ ſubſeques 
chapter. 
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CHAPTER Tus EIGHTEENTH, 
Of Non-Compliance with Warranties. 


* the two preceding chapters we have ſeen the eſſect, which 
the non-obſervance of implied conditions has upon the con- 
tract of infurance ; we ſhall now proceed to conſider the na- 
ture of warranties ; their various kinds; and how far they muſt 
he complied with on the part of the inſured, in order to render 
the contract binding between the parties. A warranty in a 
policy of inſurance is a condition or a contingency, that a cer- 
tain thing ſhall be done, or happen, and unleſs that is performed, 
there is no valid contract. It is perfectly immaterial for what 
nie the warranty is introduced; or whether the party had 
any view at all : but being once inſerted, it becomes a binding 
condition on the inſured: and unleſs he can ſhew that he has 
lterally fulfilled it, or that it was performed, the contract is 
the ſame, as if it had never exiſted. We have already ſeen 
that the breach of an implied condition is ſufficient to avoid 
the policy ; a fortiori, therefore, the effect muſt be the ſame, 
where the condition is expreſs, and not liable to miſrepreſen- 
{ion or error, becauſe it makes a part of the written con- 
att. To fay that the underwriter ſhould anſwer for a loſs, 
rotwithitanding the other party has failed in his engagements, 
vould be to make a different rule in this ſpecies of contract, 
com that which ſubſiſts in every other; although this of all 
aher contracts depends moſt upon the ſtrifteſt attention to the 
pureſt rules of equity and good faith. Indeed the obligation 
we ſtrict performance of all promiſes and conditions in every 
pecies of contract, may be deduced, as has been truly ob- 
lived by an elegant moral writer, from the neceſſity of ſuch a 
conduct to the well-being, or the exiſtence of human ſociety. 


We have faid that a warranty muſt be ſtrialy and /:ter :/ly 
{frormed ; and therefore whether the thing, warranted to be 
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1 Term Rep. 
p. 346. 


e 


Pothier Tr. 
du Contrat 
d' Aſſurance, 


p- 197. 


Blac khurſt v. 
Cockell, 3 Term 
R. 360. 


bound not to draw the underwriter into error, by falſe decln- 


OF NON-COMPLIANCE 


done, be or be not eſſential to the ſecurity of the hip; or 
whether the loſs do or do not happen, on account of the brech 
of the warranty, ſtill the inſured has no remedy : becauſe le 
himſelf has not performed his part of the contract, and if þ 
did not mean to perform, he ouglit not to have bound himſelf 
by ſuch a condition. And though the condition broken be not 
perhaps, a material one, yet the juſtice of the law is evident 
from this conſideration : that it is abſolutely neceſſary to hare 
one rule of deciſion; and that it is much better to ſay, that wa. 
ranties ſhall in all caſes be ſtrietly complied with, than to leave i 
in the breaſt of a judge or jury to ſay, that, in one caſe it ſhall 
and in another it ſhall not. The very meaning of a warrant 
is to preclude all enquiries into the materiality, or the ſubAantid 
performance of it: and although ſometimes partial income. 
niencies may ariſe from ſuch a rule; yet upon the whole, it il 
certainly produce publick ſalutary effects. The inſured i 


tions reſpecting thoſe things, about which the contract is mate 
Debet prefiare rem ita ¶ de ut affirmavit, 


But as a warranty muſt be ſtrictly complied with in favour 
of the underwriter, and againſt the inſured, equal juſtice de- 
mands, and the true meaning of the contract of inſurance 


requires, that if a ſlrict and literal compliance with the wat- | 
ranty will ſupport the demand of the inſured, the deciſion Wil "* 
ought to be in his favour, eſpecially when by ſuch a decitog prel 
all the wards 1n the policy will haye their full operation. 0 
In an action on a policy on goods, dated gth December 178, © 
Ioft er not boft, warranted well ihis 9th day of December 1 784: the 
it appeared, that the warranty was at the ſoot of the policy] te | 
that the policy was underwritten between the hours of one and be p 
three in the afternoon of the gth of December ; that the ſnl * ta 
was well at fix o'clock in the morning, but was loſt at eig r 
o'clock the ſame . eithe 
the | 

Upon a motion to ſet aſide a nonſuit, which had been en tion, 
tered, Lord Kenyon Chief Juſtice, Afhhurſt, Buller, and Griſt it be 
Juſtices, were clearly of opinion, that the warranty was ſuff . le 


ciently complied with, if the ſhip were well at any time that 


þ 
day: that the nature of a wartanty goes to determine the que! 
tion 
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WITH WARRANTIES. 


ane be, or be not material, and yet muſt be literally 
complied with; ſtill if it be complied with, that is enough: 
mat there was good reaſon for inſerting theſe words, becauſe 
tiey protected the underwriter from loſſes before that day, to 
which he would otherwiſe have been liable, as the policy was 
on the goods from the lading: and thus too, the words Joſt or 
lie have alſo their operation. 


This being the caſe, it follows as a neceſſary conſequence, 
hat it is very immaterial to what cauſe the non-compliance is 
tobe attributed; for if the fact be, that the warranty was not 
complied with, though perhaps for the beſt reaſons, the policy 
has no eſſect. The contingency has not happened; and there- 
fore the party intereſted has a right to ſay, that there is no 
contract between them. Upon this account it is, that if a ſhip 


prevented by any accident from ſailing till the 2d of Augu/?, 
5 by the ſudden want of any neceſſary. repair, or by the 
myearance of an enemy at the mouth of the port, the cap- 
tain would do right not to fail : but there would be an end of 


the policy. 


In this ſtrict and literal compliance with the terms of a 
warranty con ſiſts the difference between a warranty and a re- 
preſentation, 


Of this diſtinction ſomething was ſaid in a preceding chap- 
ter: it is ſufficient now to obſerve, that a warranty, as part of 
the agreement, and a condition on which it was made, muſt 
te ſtri&ly complied with, whereas a repreſentation need only 
be performed in ſubſtance. In a warranty, the perſon making 
ttakes the riſk of its truth or falſehood upon himſelf: in a 
preſentation, if the inſured aſſert that to be true, which he 


ather knows to be falſe, or about which he knows nothing, 


the policy is void on account of fraud. But a repreſenta- 
tion, made without fraud, if not falſe in a material point, or if 


it be ſubſtantially, though not /terally fulfilled, does not vitiate 


the policy. 


d d 4 But 


340 


gon; for as it is a matter of indifference whether the thing C H AP. 


XVIII. 
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Cowp. 607. 


de warranted to ſail on or before the iſt of Auguſt, and ſhe be 


Vide ante, c. 10. 


Pawſon v. Wat=. 
ſon, Cowp. 787. 


3 
i! 
1 14 
4 ö 
{ 
K 
1.1 
4 
oþ 
+ 
IN 
k 
* 


OF NON-COMPLIANCE 


But as repreſentations were very often made in writing, by 


» way of inſtruQtions for eſſecting a policy, it became neceſſy 


Pawſon v. 
Watſon, 


Cowper 790. 


Pawſon v. 
Barnevelt, 
at Guildh. 
Trin. Vac. 
1779. 
Doug. p. r2. 
ia the notes. 


Bize Y. Fict< 


cher, at 
Guildn. Eaſt. 


Jas 1779. 


Doug. p. 12. 


12 the notes. 


to ſpecify, what written declarations ſhould be deemed wat. 
ranties, and what repreſentations. It was, therefore, by 
ſeveral deciſions of the courts, held to be law, that in order to 
make written inſtructions valid and binding as a warranty, they 


muſt appear on the face of the inſtrument itſelf, by which the 


contract of inſurance is effected. 


This was declared by Lord Mansfield in a very particular 
manner in anſwer to a queſtion put to him by Mr. Davenpin 
at the deſire of the underwriters, after he had delivered the 


opinion of the court upon a queſtion on a repreſentation, 


Even though a written paper be wrapt up in the pili, | 


when it is brought to the underwriters to ſubſcribe, and ſheyn 
to them at that time; or even though it be wafered to the pilicy 
at the time of ſubſcribing ; ſtill it is not in either caſe a war. 
ranty, or to be conſidered as part of the policy itſelf, but only 
as a repreſentation. Both theſe inſtances have occurred in 
cauſes before Lord Mansfield. 


In an action on a policy of inſurance, the counſel for the 
defendant offered to produce witneſſes to prove, that a written 
memorandum incloſed was always conſidered as part of the 
policy. But Lord Mansfield ſaid, it was a mere queſlion of 
law, and would not hear the evidence; but decided, that a 
written paper did not become a ſtrict warranty, by being folded 
up in the policy. 


In the other caſe it appeared, that at the time when the 
inſurers underwrote the policy, a ſlip of paper was waſercd to 
it, defcribing the ſtate of the ſhip as to repairs and firength, 
and alſo mentioning ſeveral particulars of her intended voyage, 
v-hich particulars in the event had not been complied with, 
Lord Mangfield ruled, that this was only a repreſentation ; and if 
the jury ſhould think there was no fraud intended, and that th 
variance between the intended voyage, as deſcribed in the flip 
of paper, and the actual voyage as performed, did not tend to 
increaſe the ri{k of the underwriters, he directed them to find 


r the plaintifl, which they accordingly did. 
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This: erdict was afterwards ſet aſide upon another ground. 


1 being thus ſettled, that a warranty muſt appear on the 
lee of the 10ftrument, it ſtill became a queſtion, whether a 
ranty, written in the matgin of the policy, was to be conſi- 
red equally binding, and ſubject to the fame ſtrict rule of 
nftrucion, as if inſerted in the body of the policy itſelf. 
tis point came under the conſideration of the court in the 
iſe of Bean and Stupart, in which the material queſtion Was, 


cular ether, ſuppoſing it to be a warranty, boys were included 
nþurt aer the word ſeamen. That caſe, as far as it is material to 
| the i preſent enquiry, was as follows: 


The plaintiff inſured the ſhip called the Martha, at and 
om London to New York; the voyage to commence from a 
ky ſpecified; and in the margin of the policy were written 


alig heſe words, “ Eight nine pounders with cloſe quarters, fix 
Wat. {x pounders on her upper decks ; thirty ſeamen beſides 
only palſengers.“ | 


Upon a motion for a new tria! in this caſe, Lord Mansfield 
ad, there is no doubt but this is a warranty. Its being 
litten on the margin makes no difference. Being a war- 
nty, there is no doubt but that the underwriters would not 
e liable if it were not complied with; becauſe it is a condition 
which the contract i is founded. 
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lied In an action on a policy of inſurance, it appeared that the 


lowing words were written tranſverſly on the margin of the 
Plicy: © In port 20th Fuly, 1776.” In fact, the ſhip had 
led the 18th of July. The queſtion was, whether this mar- 
aal note was a warranty or a repreſentation. 
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Lord Mansfield, —*« The queſtion is, whether the ſhip's being 
1 port on the 20th is part of the condition of the inſtrument. 
When it is on the face of the inſtrument, it is a part of the 
dic; ſo that here, if the ſip was nat in port, it is no con- 
ag As to its being only in the margin, that makes no 
"rence; it is all part of the contract when it is once ſigned. 
% though the difference of two days may not make any 
terial difference in the riſk, yet as the condition has no: 
This WF complied with, the underwriter | is not liable.” | 
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De Hahn v. 
Hartley. 
x Term Rep, 


P. 343- 


OF NON-COMPLIANCYT 


The propriety of theſe deciſions has never been queſtiones, 


and the rule has been conſtantly and tacitly acquieſced in from 
the time in which theſe cafes were determined till the year 17k 
when, notwithſtanding the uniformity of the determination 
upon the ſubject, it once more became an object of diſcuſſy 


It came before the court upon a ſpecial verdict: it wx 
action of aſſumpſit brought by the plaintiff (an underyrieq 
againſt the defendant, to recover back the amount of 2 b 
which he had paid upon a policy of inſurance. The defenday 
pleaded the general iſſue. The cauſe came on to be tried he 
fore Mr. Juſtice Buller, at Guildhall, when the jury found 


ſpecial verdickt, ſtating: 


That the defendant on the 14th of June 1779, gave toh 
inſurance broker inſtructions in writing, to cauſe an inſuran 
to be made on a certain veſſel, called the June. (Then th 
inſtructions are ſet out in the verdict, ſigned by the defendant. 
The verdict then ſtates that the broker, in conſequence of {ud 
inſtructions, on the ſaid 14th of Zune 1779, did cauſe a poli 
of inſurance to be made on the Juno, upon goods and merchu 
dizes laden on board, and alſo on the ſhip, at and from fri: 
to her port or ports of diſcharge in the Britiſh M aſi Indies, ata 
after the rate of 151. per cent. The verdict, after reciting tu 
memorandums, not material, then proceeded to ſtate, that 
the margin of the ſaid policy were written the words and fur 

following: “ Sailed from Liverpsel with 14 ſix pounders, ſwivels 
„ {mall arms, and 50 hands er upwards ; copper ſheathed.) 
That the plaintiff underwrote the policy for 200. at a premili 
of 317, 10s, That the Juno ſailed from Liverpeol on the! zl 
of October 1778, having then only 46 Hands on board her, a 
arrived at Beaumaris, in the Ifle of Angleſea, in ſix hours aft 
her ſailing from Liverpool, with the pilot from Liverpoal on bot 

her, who did pilot her to Beaumaris, on her ſaid voyage; 4? 
that at Beaumaris the Juno took in ſix hands more, and the 
had, and during the ſaid voyage, until the capture thereof, co. 
tinued to have 52 hands on board her. That the ſaid fp 

the voyage from Liverpool to Beaumaris, until and when f 
took in the ſaid fix additional hands, was equally ſafe, as if (i 


Had had 50 hands on board her for that part of the voyage. T 


verdict then ſtates, that the defendant wes intereſted, and that? 
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be veſſel, the plaintiff paid to the defendant the ſum of 200l. 
ot having then had any notice that the ſaid ſhip had only * 
bands on board her when ſhe failed from Liverpool. 


For the defendant it was ſaid, that this repreſentation had no 
cation to the voyage inſured; for that was at and from Africa, 
&:, whereas this is merely an account of the ſtate of the ſhip at 


ive pol. 


Was ar 
writer 
f a lo 


cn 1 ord Mansfield. —® There is a material diſtinction between a 
_ : warranty and a repreſentation. A repreſentation may beeguitably 
bout and ſalſfantially anſwered: but a warranty muſt be Hrichiy com- 
lied with, Suppoſing a warranty to ſail on the 1ſt of Auguſt 
1d the ſhip did not fail till the 2d, the warranty would not be 
complied with. A warranty in a policy of inſurance, is a con- 
on or a contingency, and unleſs that is performed there is 
no contract. It is perfectly immaterial, for what purpoſe a 


e to 
ſuranc 
en tn 
ndant, 


of (,MMvircanty is introduced; but being inſerted, the contract does 
16 2 exiſt unleſs it is literally complied with. Now in the pre- 
erchan bet caſe, the condition was, the ſailing of the ſhip with a cer- 


jan number of men, which not being complied m_— the policy 
of no eſlect.“ 
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or, ai 


Mr, Juſtice Aſphurſt.— The very meaning of a warranty is, 
t preclude all queſtions whether it has been A com- 
pied with : it muſt be literally ſo.“ 


Ur. Juſtice Buller.—* It is impoſſible to divide the words 
vitten in the margin, in the manner which has been attempted 
2 the bar; that that part which relates to the copper ſheathing 
fould be a warranty, and not the remaining part. But the 
Whole forms one entire contract, and muſt be complied with 
firoughout.” Judgment for the plaintiff. A writ of error was 
ought in the Exchequer Chamber upon this judgment, which, 
ter two arguments, was affirmed by the unanimous opinion 
af the eight Judges, compoſing that Court. Michaelmas 
Term 1787. 28th Geo. 3d. 
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Haring ſtated thoſe rules, which apply to warranties in gene- 
rl, it will now be proper to conſider the ſeveral kinds of war- 
ſanties, and thoſe principles which are peculiar to each ſpecies, 

confirmed 
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hip was captured : that on receiving an account of the loſs of G H A P. 
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C © #1 A P. confirmed by deciſions of the courts. It would be endleſs ty 
Yes <p enumerate the various warranties that are to be found in policies 


R OCEUS, Not. 


38. 


Kenyon v. 
Bert hon. 
Su pra-. 


More v. 
Whitmore. 
Cowp. 784. 


becauſe they muſt frequently, and for the moſt part do 

upon the particular circumſtances of each caſe; ſuch a th 
number. of men, of guns, being copper ſheathed, &c. By 
thoſe which moſt frequently occur in our books of reports, and 


upon which the preateſt queſtions have ariſen, may be reduced} 


to three claſſes: Warranty as to the time of failing; warranty 
as to convoy; and warranty of neutrality. Of each of theſe ye 
ſhall treat; obſerving in the firſt place, that thoſe rules which 
are applicable to warranty 1n general, muſt neceſſarily alſo app 
to each of theſe individually, 


iſt. As to the time of ſailing. In moſt voyages, the tine 
at which they are to commence is a material circumſtance; 
becauſe in every country there are ſome ſeaſons when navigation 
is much more dangerous than at others, owing to periodic; 
winds, monſoons, and various other cauſes. Indeed, we hare 
ſeen, that a man having once warranted to fail on a particu: 
day, whether the riſk be, in fact, materially altered or not bya 
breach of that warranty, theunderwriter is no longer anſwerable, 
But this ſtri& adherence to the very day ſpecified, muſt hare 
ariſen from the principles juſt ſtated : for if a latitude of one 
day were given, why not extend it farther? It has therefore beer 
held, that when a ſhip has been warranted to ſail on a part 
lar day, though the ſhip be delayed for the beſt and wiel 
reaſons, or even though ſhe be detained by force; the warn 
has not been complied with, and the inſurer is diſcharged irom 
his contract. 


Thus, in an action on a policy of inſurance, upon a motion 
to ſet aſide the verdict which had been given for the plaintif 
the caſe appeared to be this. The declaration ſtated, that 
policy was made on the ſhip Aew //tmsrland, at and from 
Jamaica to London, warranted 10 Jail on or before the 20% if 
Fuly 1770, free from capturc, and free from all reſtraints au 


1 of kings, princes, and people of what nation, cen 
It further Rated, that the ſaid 1 

was preparing and ready to ſail, and would have failed on the 
agen of July, on her intended voy age, if ſhe had not been Tt 


ftrained by the order and cs emmand of Sir Baſil Keith, the then 
govern 


dition, or quality loever. 
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erwards ſailed and was captured. For the plaintiff it was XVIII. 


4, that the uſual clauſe againſt the detention of rulers and 
rinces being inſerted in this policy, the embargo, by which 
he ſhip was prevented from ſailing on the day mentioned in 
he warranty, came expreſsly within the meaning of it, and 
erefore excuſed the delay. 


On the other hand it was ſaid, that the loſs of the ſhip could 
no poſſible reſpect be connected with the embargo. That 
e warranty was poſitive and expreſs ; that the ſhip ſhould de- 
art on or before the day appointed, and therefore muſt be 
omplied with. Of this opinion was the court; and accord- 
oy the rule to ſet aſide the verdict for the plaintiff, and to 


lance ner a nonſuit was made abſolute. 
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But the neceſſity of a punctual adherence to the day on which 
tte ſhip is warranted to fail by the policy, is not peculiar to the 
Ian of England; for we find that foreign writers declare, that 


he ſhip or goods has ſaid in the policy, that he will be ready 
0 (al at a particular time, at which, perhaps, the navigation 
f c be leſs dangerous; and on this account the inſurer is more 
e been induced to underwrite the policy; and he afterwards 
cue the time of ſailing, and the ſhip and goods periſh, the 
underwriter is not bound, for he who neglects to depart at the 
appointed time, muſty if he ſail at a ſubſequent period, do it 
ttirely at his own riſk (a). 


wilelt 
Tran) 


1 from 


lf the warranty be to ſail after a ſpecific day, and the ſhip 
kl before, the policy is equally avoided as in the former caſe; 
becauſe the terms of the warranty are as much departed from 
t the one caſe as in the other. 


On the 8th of December 1777, a policy was underwritten by Lo 8 


tte defendant on goods in a French ſhip, Le Comte de Trebon, Tug. Buller, 


"2 and from Martinico to Havre de Grace, with liberty to 8 Fe 


touch at Guadalouge ; warranted to ſail after the 12th of 


6th if 


ts al 
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occus, in this paſſage, quotes the work of Santerna, upon inſurances; 
Fin, he obſerves, exclamat contra magiſiros navium, et nanfas, quando detinentur 
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e ſame rule is univerſally adopted. If, ſay they, the owner of Roccus Not. 38, 
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p. « January, and on or before the firſt of Aug 1798,” T 


inſurance was made by the plaintiff on account of Facguy 
Horteloupe and Louis Delamare, of Havre de Grace, Owners gf 
the ſhip and cargo; at which time it was not known whe, 
ſhe would load at Marlinico or Guadalupe, they having 900 
to come from both places; the policy was therefore intended+ 
cover the riſk from both, or either of them. The ſhip, havin 
finiſhed her outward voyage at Martinico, ſailed from thence 


the 6th of Nevember 1777, for Guadaloupe, where the took i; 


her whole loading, without returning to Marlinico, which th 
captain intended to do, had he not got a complete cargo 
Guadaloupe; from whence ſhe failed on the 26th of June 1773 
and was taken on the 3d of September. The plaintiff demand 

payment of the loſs from the underwriters, which being refuſe 

he brought actions againſt them for the recovery thereof, Th; 
caufe came on to be tried at Guildhall, before Mr. Jull 
Buller, when the defendant's objections were, that, accordin 
to the words of the policy, the voyage was to commence fron 


- Martinico, and not from Guadalupe ; and that the warranty 


the time of ſailing was not com plied with, the ſhip having ſail 
from Martinico before the 12th of Fanuary 1778, to wit, ontl 
6th of November 1777. The jury, under the direction of th 
learned judge, were of that opinion, and accordingly found 
verdict for the defendanit. 


But when a ſhip is warranted to ſail on or before a particul 
day, if ſhe failed from her port of loading, with all ber cargo a 
clearances en beard, to the uſual place of rendezvous at anotle 
part of the ſame iſland, merely for the ſake of joining conv0j 
it is a compliance with the warranty, though ſhe be afterwad 
detained there by an embargo beyond the day. The ground i 
that when a ſhip leaves her port of loading, when ſhe has a f 
and complete cargo on board, and has no other object in viel 


but the ſafeſt mode of ſailing to her port of delivery, her voyag 


muſt be ſaid to commence from her departure from that pot 
If, indeed, her cargo was not complete, it would not have bet 
3 commencement of the voyage. It is true, in the caſe abe 
to be reported, Lord Mansfield was of a different opinion 
the trial; and it certainly was a caſe of conſiderable difficult) 
but when it came again before the court, it underwent a git 
deal of diſcuſſion, and after long and mature deliberation of 
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he judges, his lordſhip candidly acknowledged that his former 
Jciſion was wrong; and upon a ſubſequent occaſion, he de- 
lared he was completely convinced, that the voyage commen- 


gd from the port of loading. As that is the leading caſe upon 
is ſubject, it is here reported at length. 


This was an action on a policy of inſurance upon the ſhip Ca- 
vin the Vt India trade, loſt or not loſt, at and from Jamaica 
London; warranted to have ſailed on or before the 1/1 of Au- 
ouſt 1770, The policy was effected on the 20th of Augu/? 
1776, at a premium of 15 guineas per cent. to return 5 per 
aul. if the ſhip departed with convoy ; and 8 per cent. if with 
onvoy for the voyage, and arrived ſafe. At the trial, there 
was no controverſy about the facts; and they are ſhortly theſe: 
le ſhip was completely laden for her voyage to England, at St. 


00 2 
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ande 
fuſe 
Th 
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x july for Bluefields, in order 79 join the convoy there, Bluefields 
ording | 


being the general place of rendezvous for convoy on the Jamaica 
ſation, like Spithead in England, and where a convoy then lay, 
hich was expected to fail for England every day: but the 
preater part of the way from St. Anne's to Bluefields, is out of the 
rect courſe of the voyage from SI. Anne's to England. That 
he arrived off Bluefielas on the 28th or 29th of Fuly, where ſhe 
immediately ſtopped by an embargo laid on all veſſels being 
n any part of Jamaica, and was detained there till the 6th of 


e fron 
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rica when ſhe ſailed with the convoy for England; but after- 
790 erde, being ſeparated in the paſſage, was taken by an Ameri- 
notte privateer. Upon theſe fads the jury found a verdict for 


como 
ewa o points were relied upon for the defendant, in ſupport of the 
erlict, which the jury had given in his favour: 1ſt. That 
it departure from St. Anne's, was not a departure from Ja- 
aca, within the meaning of this policy. 2d. If it were, 


ound! 
a8 a flu 


in vie! 


: voV208F'2t the going to Blueficlds was a deviation. Upon the firſt 
at pa oment, Lord Mansfield ſaid : One point now ſtarted is en- 
we DeliMircly new : that ſuppoſing the voyage to have begun from S.. 


ſe abo 
inion! 
Micult 
SF gre 
on of 

þ 


leres, the going to Bluefields (which, it is admitted on all 
and, was out of the courſe of the voyage) though for the 
urpoſe of convoy only, ſhall be conſidered as a deviation. In 
wer, it has been ſaid by the counſel for the plaintiff, that 
lere are cales in which the contrary has been held: but they 
are 
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dme's in Jamaica; and failed from St. Anne's Bay, on the 2615 


e defendant. When this caſe was firſt argued at the bar, 


Vide the prec? 
ding chapter. 
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is a very material point: but widely different from a warryy 


to depart on a particular day, which is a condition precede 


that admits of no latitude. 

The ſecond point was again argued ; and then the judp 
ſeverally mentioned their ideas upon the ſubject, without con 
ing at that time to any deciſion. ' | 


Lord Mansfield. —* I am extremely glad this motion has be 
made; the cauſe came on at Guzidhall, by the candour of t 
parties in the faireſt manner. But I had no intimation of i 
being a cauſe of conſequence till after the verdict; when It 
informed 100,000/. depended upon it. The queſtion was fair 
tried, and the caſe has been very well argued on both fides, 

have thought much of it ſince the trial. Some things are cle 
and there are others which require conſideration. The pole 
was made on the 20th of Augu/t 1776, upon the contingenc 
of a fact, which muſt have exiſted one way or the other att 


time the policy was underwritten. That contingency was tl 


the ſhip ſhould have ſailed on or before the 1ſt of Auguſt: co 
ſequently it muſt have taken place or not upon the 2cth of th 
month. The port, from whence the ſhip was to be inſured 
was, if I may uſe the expreſſion, the whole iſland of Janain 
but from which of the ports the ſhip would fail, neither pa 

knew: therefore they have uſed the words, © at and from J. 
« haica: by force of which ſhe certainly was protected 
going from port to port, and till ſhe ſailed. It follows, thatt 


word ſailed in the warranty, muſt mean that fhe had ſailed q 


her homeward bound voyage. The queſtion then is a matter 


fact; and one that admirs of no latitude, no equity of con] 


ſtruction, or excuſe. Had ſhe or had the not ſailed on or 
fore that day? That is the queſtion. No matter what cauſ 
prevented her; if the fact is, that ſhe had not ſailed, thoug 
ſhe ſtaid behind for the beſt reaſons, the policy was void: tl 
contingency had not happened; and the party intercfted had 
right to ſay, there was no contract between them. Thereſot 
what was ſaid in argument is very true: if ſhe had been pit 
vented by any accident from ſailing till the ſecond of Augiſh 

by the ſudden want of any neceſſary repair, or if an enemy had be 


at the mouth of the port; thecaptain would have done de 
| 15 


I could wiſh therefore that theſe caſes might j4 
particularly looked into, and this ground mentioned again. | 


Mr. 
As at | 
Natter 


WITH WARRANTIES. 


tight not to ſail, but there would have been an end of che policy. 
It is very different from the caſes where a voyage has been be- 

there the uſage of the voyage may juſlify going a little 
out of the direct courſe. This alſo is clear; if the ſhip had bro- 
ken ground, and been fairly under fail upon her voyage for Eng- 
und on the t ſt of 4ugu/?, though ſhe had gone ever ſo little a 
way, and had afterwards put back from the ſtreſs of weather, 


gt bl 
n. 1 

rant 
cedent 


Judge 
{ com 
fer an embargo, and had been detained till September, it would 
fill have been a beginning to fail ; and the ſtoppage would have 
come too late: becauſe the warranty was upon a fact antece- 
tent. Such a caſe happened before me a day or two after the 
preſent action was tried. It was an inſurance upon a ſhip from 
Grenada to London, warranted lo ſail on or before the 1. of Auguſt. 
She had barely begun to ſail on the day, when ſhe was ſtopped 
by an embargo, and detained beyond the time. I thought the 
royage was begun: the jury were of that opinion; and there 
has been no motion for a new trial. I am giving no opinion, 
only breaking the caſe. Here the whole queſtion, turns upon 
this: did the voyage from Jamaica homeward begin from &.. 
4nme's, or from Bluefields ? Perhaps where a voyage is once be- 
pun, the going a little out of the way to join convoy may be 
very reaſonable, and for the benefit of all parties: but ſtill it 
does not vary the fact of failing. Here it was very reaſonable: 
but the queſtion, whether the voyage began from S7. Anne's or 
Blufields, ſtill remains. Another material circumſtance ariſes 
from the words, “at and from Jamaica.“ At the trial, I 
reaſoned thus: * By the terms of the policy ſhe was protected 
* during her ſtay at Jamaica: by force of them, ſhe had a 
© right to go to any port, or all round the iſland; and ſhe went 
* to Zluefields for reaſons beſt known to herſelf. Therefore the 
voyage began from Blueſields. Had the inſurance been at 
ad from the port of $7. Aune's, it did ſtrike me, that going 
wund the iſland to Bluefields, would have been a deviation. 
But this is a queſtion of ſo much value and conſequence, that 
tie court wiſhes to conſider the caſe thoroughly, before they 
dye a final deciſion upon it.“ . LET 
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Mr. Juſtice 4/75n.—* I ſhall be very glad to conſider this caſe, 
Us 2t preſent adviſed, it ſeems to me to depend upon a mere 
Water of fact: and therefore to be very different from the caſes 

1 of 


or apprehenſion from an enemy in ſight, or had then been put un- 


339 
C HAP. 
XVIII. 


8 
2 


- 2 
r : : 
oe >. * Sie IPRS” * - * 
2. R 2 x o 1 EIS 
3; * 2 4 - FE & Y WET F 
ö „ N * * 124 ' 
8 8 8 * ff 


Thelluſſon v. 
Ferguſſon, at 
Guildhall. 


n 

7 
* 1 
21 
* 

5 wes 
„ 

122 
The 
* 

N. 

» 
1. 

* 
Mr * 
7 
7 
WT; - 

2 75 8 
"7 . 
5 

" 

7 
bat 
MY - 
5 
N 2. 
1 
P, 

. 

Wy 

. 
4 
Fes, 
$ is.) 
bi bh 
bs i JJ 
mY 

CL, 2 
- 

. Sake 
N 
3 
2 
* 

LF 

* 
oy 
77 
4 
1 
. 
2 
Be, 

* * 
* * 

1 
1 

53 
un 
4) 

7 

{4 
eh 3 

1 
as 

Pt Bb" 
it 
4 . * 

. + 

4 

i 1 

: " 

; «x... * 
we 2 

7 

* A 

+ #0 

= 

67 44 

„ 

8 

WS ©. 

Ae! 

2 

K 

1 558 

"ue 

A 

$2 * 
1 

* 

18 

2 

13 

14 

1 
47 

* 

8 

3 

*, ir 

by, 

wo 
3 
FS. 

. $E88 

. . 

n 

49 EY 

WET, 
1 
5 
1 
„ 
TE 
PT. 
a, 

A = 
1 2-0 

and 1,4 

8 

God N 

1 

TY 0 

* o 

2&3 

. 

Wire, 

1 

e 

28. 

1 

1 52. 
diet | 

E 

yo L 

192 $1 

hy 

PL 75 

1 

Wh 

. 


r S NN 


— & 3 
& IP £ 2 
e n — 
N 0 * n 
r 3 . * 1. Geri 
% . K JEL 
9 . — 


rms 
5; 4p 


"aha Or NON-COMPLIANCE 


CHAP. of deviation that have been put. In them, the change of co 


E voyage, being from neceſſity, is excuſed in point of law: but WC 
1 here, the whole queſtion is, did the Capel ſail from Jamaica on ha? 
or before the iſt of Augu/?, according to the true ſenſe” and faul 
meaning of the policy. If ſhe had fairly commenced her cha 
: voyage, on her departure from St. Anne's, and the going to an) 
Bluefields is to be taken as the uſage of the voyage, I ſhould had 
think the underwriters would be liable. So, if ſhe bad broken vo) 
ground for the voyage, and had gone but a league, and been hay 
blown back again. But if ſhe had found no convoy at Blue. Tea 
fields, ſhe could not have ſtaid there to wait for convoy: that fro! 
would have vacated the policy. So, if her going to Bluefeld; En, 
is to be conſidered only as a continuation of her ſtay at ſhe 
Jamaica, the policy is at an end. She certainly was ready the 
at St. Anne's to depart for the voyage: and ſhe went to Blue mac 
fields, not to take in part of her cargo, (for then it would f 
clearly not have been a commencement of the voyage) but "oe 
from a moſt juſt motive. Whether that was or was not a 
commencement of the voyage, is clearly a matter of fact; 4 : 
and in this caſe a very material one; therefore ought to be very 3 


fully conſidered.“ 


Mr. Juſtice Mille.“ This is clearly a matter of fact. 1 thou 
think if the ſhip upon her arrival at Bluefields had found no Cecil 


convoy, ſhe could not have ſtaid there; but muſt have ſailed whe 
immediately: or if ſhe had met with convoy, and had ſtaid an voya 
unreaſonable time for other ſhips, the inſurers would not have 1 
been liable.“ | * 
ip 
After theſe opinions, which evidently lean in ſupport of A. 
the verdict, had been delivered, the court took further time tried 
to deliberate; and then their unanimous opinion was pro- plain 
nounced by : caſe f 
ſop 10 


Lord Mansfeld. — We are all ſatisfied that the truth of lr e 
the caſe is, that the voyage from Jamaica to England be- the if 
gan from S?. Anne's. That when the ſhip failed from S WM 03:4 
Anne's, ſhe had no view or object whatſoever, but to make open 
the beſt of her way to England. That the value of this WM Frere: 
queſtion, admitted on both ſides, ſhews, that every other ſhip N captai 
under the ſame circumſtances looked upon the touching at ho; 


- Bluefields, where the convoy then lay ready, to be the ſafeſt 
courle 


WITH WARRANTIES. 


have touched there. The great diſtinction is this: that ſhe 
failed from St. Anne's for England by way of Blueſields; and 
that it was not a voyage from St. Anne's to Bluefields with 
any object or view diſtinct from the voyage to England. If ſhe 


voyage to England, to have taken in water, or letters, or to 
have waited in hopes of convoy coming there, none being 
ready, that would have given 1t the condition of one voyage 
from St. Anne's to Bluefields; and another from Bluefields to 
England. But here, under all the circumſtances, we think 
ot ſhe had no other object than to come directly to England by 
ady the ſafeſt courſe.” Therefore the rule for a new trial was 
lue- made abſolute. 


A few years afterwards a ſimilar. deciſion was made; and 
the only difference between the caſes was this, that in the caſe 
now to be mentioned, it was a condition inferted in one of her 
clearances, that ſhe ſhould paſs 3 Ihe place (at which ſhe was 
a detained by the governor beyond the day named in the war- 
ranty| to take the orders of government. But this was not 


3 thought ſufficient to induce the court to depart from the 


15 leciſion in Bend and Nutt ; eſpecially as in this caſe, the place 
led where the ſhip was detained was in the direct courſe of the 


| voyage. 
d an yag F 


It was an aftion on a policy of inſurance on the French 
ſlip L'a:mable Gertrude, © at and from Guadeloupe to Havre, 
rt of “ urranted 10 ſail en or before the 3 1 of December.” It was 
time tried before Lord Mansfield, when a verdi was found for the 
pro- plaintiff, A motion having been made for a new trial, the 
caſe from his Lordſhip's report appeared to be as follows : The 
ſip ton in her complete lading and proviſions for France, and all 
ter clearances and papers, at a port, called Pointe a Pitre, in 
the iſland of Guadaloupe, and ſailed from thence on the 24th of 
03:ber, for Baſſeterre, where there is no port, but only an 
open road, The town of Baſſeterre is the reſidence of the 
French governor. The ſhip arrived there at night, when the 
captain went on ſhore, and next day waited on the governor, 
Ko would not permit him to depart, and to prevent it, took 

EF 2 his 


| courſe of navigation from Jamaica to England; and th at it C Hh 
would have been unwiſe and imprudent for any ſhip not t= 


had gone firſt to Bluefields for any purpoſe independent of her 
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C H M4 p. his ſhip”; s papers from hi. At this place he was defained 
 / Vith his ſhip till the 10th of January, when he ſet ſail with, 


convoy, which had arrived ſome little time before, and being 
feparated after ſome days from the convoy, the ſhip was taken 
by an Engliſh veſſel. The captain, who was the only witneſh 


produced at the trial, ſwore, that notice had been given on 
the part of the governor, ſome days before he failed, to hin 


and the other captains of ſhips at Pointe a Pitre, who wer 
preparing to ſail for Zurvpe, that a convoy was expected to be 
at Baſſeterre from Martinico, on the 25th of October and that 
in conſequence of this intimation, he had worked night ant 
day to get ready, and had paid extraordinary pratifications to 
obtain the ſhip's papers and clearances as ſoon as poſſible; 
that the defire of being in time for the convoy was the only 
reaſon for this haſte; and that, although he was not able to ſa] 
till the 24th, he was ſtill in hopes of being in time for the convoy, 
as he thought it might very probably have been detained at 
Martinico ſome days beyond its time. The laſt ſhip paper, 
which he received at Pointe a Pitre, was Le Role d'equipag, 
or the muſter roll. This paper, which was much relied upoy 
by the counſel for the defendant, was dated the 24th of Oiler, 
and was in the following words: „Vu par nous, charge du 
<« detail des claſſes au department de La Grande terre Guads- 
% ſoupe, l'equipage denomme au role des autres parts au nom- 
„ bre de vingt perſonnes, le capitaine compris. Permis au 
« Sieur Jean Facques Lethuillier commandant le navire Lu- 
« mable Gertrude du Havre, de $en ſervir pour faire ſon te- 
& tour, au dit lieu, paſſant a la Baſfaterre pour y prendre les u. 
« dres du gouvernement en obſervant les ordonnances et regle- 


„ mens de la marine.” Under this there was written, on ile 


fame paper, an account, dated the 3oth of Oœtscber, of ſome 
changes in the number of the crew, and under that, the fol- 
lowing entry: „Vu par nous, ecrivain de la marine charge 
« du detail des claſles, les vingt cinq perſonnes exiſtantes al 
« nreſent role, le capitaine compris. Il eft permis au Sieur Ii 


« huillier commandant le navire L'aimable Gertrude, du Havre, 


« de faire ſon retour au dit lieu en ſe conformant aux ordon- 


, = - . rp 
nances et ts royaux de la marine. A Baſjeter 


7 3 « f Vell 
0 1 le 2 Janvier, 1779.” On another paper, call 
tha 


2 Conec 4 dated! tHe 150 l ot . ber, Which Was read ON 


Patt 
L 


26 all 
« Le- 
N 


don- 


pws: „Vu de relache a la Baſſeterre Guadaloupe, pour y 
« attendre un convoi pour France. Ce 28 Octobre, 1378, 
i Monentheil.”” The captain ſwore that he underſtood the 
only reaſons for the condition in the muſter roll, that he ſhould 
go to Baſſeterre, were, the convoy was to be at that place, and 
that he might take ſuch diſpatches as were ready for Europe. 
He had not objeRted to it; becauſe in the regular courſe of his 
voyage to France from Pointe à Pitre, he muſt have gone that 
way, cloſe under the guns of Baſſeterre, in order to avoid 
Mmtſerrat, there being no other road, except they were to 
keep quite to the leeward, which is not the cuſtom. If he 
had arrived there in the day-time, he would not have caſt 
anchor, but would have ſent his boat for the diſpatches; but 
having arrived at night, his ſhip had been detained, contrary 
to his intention and expectation. The defendant's counſel to 
invalidate the captain's teſtimony, beſides the muſter roll, and 
the entry under it, as above ſtated, read the proteſt made by 
the captain on his arrival at Dzver; and alſo his depoſition in 
anſwer to the 29th interrogatory in the proceedings in the 
Admiralty on the condemnation of the ſhip. The words of 
the proteſt, on which they relied, were as follows: « Where- 
« upon he (the captain) waited on the proper officer at Pointe 
% Pitre for his muſter roll, and was by him informed, it 
„could not be granted, but on condition that he ſhould firſt 
« {ail to Baſſeterre, and there wait the directions of the gene- 
ral of the iſland. And in a ſubſequent part, Whereupon 
Cat his (the captain's) inſtance, the ſaid John Nicholas Le- 
b thuillier, his father came to Baſſeterre, and went with Meſlrs. 
« Gobert and Boteul, commiſſioners of commerce, to the ſu- 
* perintendant, and alſo to the general of the iſland, ſtating to 
them that the ſaid ſhip and cargo were inſured upon con- 
dition that ſhe ſhould have departed from the iſland of Guada- 
lupe before the 31ſt of December, the terms of which inſurance 
they judged it eſſential to fulfil, notwithſtanding which they 
* were {till refuſed permiſſion to depart, and were kept there 
*until after the 31ſt of December.“ The depoſition relied on 
was as follows: At the time the ſhip was firſt purſued and 
"taken, ſhe was ſteering her courſe towards Bret. Her 
* courſe was not altered upon the appearance of the veſſel, 
SJ -- | « by 
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CHAP. 
XVII. 


—— 


As to the 2d 
point vide 
ante, c. 17. 


p- 314. 


Vide c. 17. 


OF NON-COMPLIANCE 


« by which ſhe was taken. Her courſe was at all times, 
« when the weather would permit, directed to Breſt, for 
&« which port ſhe was directed to ſai], although the deſtination 
« was for Havre de Grace, by the ſhip's papers. She was not, 
te before nor at the time of the capture, ſailing beyond ar wid, 
4 of Havre de Grace. She was then about eight leagues wel 
«of Uſhant, and her courſe was not altered to any other port 
* or place, but was obliged to be directed to Breſt, in conſe. 
« quence of the orders he had received, ſubſequent to the 
« delivery of the ſhip's papers.“ In anſwer to the 27th in. 
terrogatory, his depoſition was, * That all the ſhip's Papers 
« found on board were true and fair, and none of them falle 
« and colourable.” At the trial the captain ſwore, that he 
had received directions to keep in the courſe to Breſt at 
Baſſeterre from his father, who had formerly commanded the 
ſhip; but this was done as the ſafeſt way, in time of war, 
getting to Havre, which fill continued to be the place of the ſhip's 
de eflination. Upon this evidence, the defendant's counſel made 
two objections, as grounds for a new trial: 1ſt. That there 
had been no inception of the voyage on the 24th of Ofier, 
nor till after the 31ſt of December: 2dly. That the ſhip never 
ſailed on the voyage inſured, viz. from Guadaloupe to Havre, 
but on a voyage from Guadaloupe to Breſt. Aſter both thele 
points had been fully argued at the bar, 


Lord Mansfield ſaid :—< In my apprehenſion, there is no con- 
tradiction between the parole evidence, and the proteſt and 
depoſitions, This captain had never heard of the caſe of 
Bond and Nutt, Under an inſurance at ſuch a place # 
Cuadalouße or Jamaica, the ſhip is protected in going from pott 
to port in the iſland. But the queſtion here is, whether the 
voyage was bond fide commenced ; and ſtopt by accident. As 
to the condition about taking the orders of government, the 
hip could not ſail from any part of the iſland without the 


governor's leave, But the captain, when he left Pointe a Pitre, 


expected to meet a convoy at Baſſeterre, and to proceed im- 
mediately without interruption. A convoy had been publiſhed, 
and he certainly would have gone to Baſſeterre at any rate, 


independent of the clauſe in the muſter roll. With regard to 


the ſecond point, the voyage to Breſt was, at moſt, but an in- 


tended deviation, not carried i into effect.“ 


Mr. 


WITH WARRANTIES. 


Mr. Juſtice Villen and Mr. Juſtice Aſbburft concurred. 


Mr. Juſtice Buller. —< The caſe in 1777 between the ſame 


85 is in point. 

reſent caſe, when the ſhip ſailed. There muſt be a lawful 
þ-ni fide failing, which I think there was in this caſe. The ſhip 
was completely ready in all reſpects.” The rule for a new trial 
was, therefore, diſcharged. 


Notwithſtanding the uniformity of deciſion in all theſe caſes, 
the judgment given in the laſt cauſe was not ſatisfactory to 
about twenty other underwriters upon the ſame policy, nineteen 
of whom obtained leave to conſolidate their different cauſes, 
upon the uſual terms, in order to bring the queſtion once more 
into court. 
ſet down for trial. 


In this nds, the ſecond point as to the deviation was aban- 
doned; and on the firſt, the ſame evidence was given as upon 
The point was again fully argued for the 


the former occaſion. 
defendant. 


Lord Malsfeld. —“ The ſingle queſtion on this policy is, 
whether the ſhip ſailed on her voyage to Havre before the 31ſt 
of December, 
pletely loaded before that time. The doubt on the firſt queſtion 
ot this fort was this: the policy was “ at and from Jamaica;“ 
now the word at certainly comprizes the whole iſland, and, 
under that word, you may ſail from one port to another every- 
where along the coaſt of the iſland. The ſhip, therefore, in that 
ſenſe, was {till at Zamazca, after ſhe had got to Bluefields. She 
did not leave Bluefields till after the day named in the warranty, 
and that place was quite out of the courſe of navigation from 
St, Anne's to England. I own, at the trial, I thought the voyage 
to England did not commence till the ſhip ſailed from Bluefields, 
and, according to my opinion then, a verdict was found for the 
defendant. But there was a doubt. I therefore wiſhed (as I 
aways do in ſuch caſes) that the opinion of the court might be 
taken, in order to ſetile the point. The caſe, when it came on 
in court, was very ably argued; I was completely convinced, 
and the court were unanimouſly of opinion, that the voyage to 
England began when the ſhip ſailed from S/. Anne's; and upon 

ee 4 the 


Accordingly, i in the enſuing ſittings, the cauſe was © 


CHAP. 
XVIII. 


D a 
; See Lord Mans- 
There was no embargo there, nor in the field's opinion in 
the cauſe of Bond 
v. Nutt, where 
he quotes the 
cate alluded to. 


See the Intro- + 
duction for the 
Hiſtory of the 
Conſolidating 
ule. 


Tlelluſſon v. 
Staples. Sittings 
at Guildhall. 
Eat. Vac. 1780. 


She certainly ſailed from Pointe a Pitre com- 
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ant OF NON-COMPLIANCE 
H A P. the ini trial, the plaintiff had a verdict. Earle and Harn: Fr 


© vil was ſtill a ſtronger caſe. There an embargo was actually pub. Wh: 0 
2 v. Harris liſhed, before the ſhip failed, and the captain, immediately aſer Manu 
Hil. Vac. 1780. croſſing the bar, returned to make a proteſt, and ſent his ſhip le 
knowingly into the embargo: but he ſwore that he expected the u or 
embargo was to be taken off, and that he ſhould proceed imme. all 
diately upon his voyage; and the jury believed him. In thi; Wii: pc 
caſe to go by ſteps. There was public notification of a con. Wt be 

voy to be at Baſſeterre on the 25th of October. The captain 
| thqught that it might be ſtopped a day or two at 1artinice, and | he: 
that he ſhould get to Baſſeterre in time. He worked night and bel 
day, paid double fees for his papers, and ſailed with full expec- n th 

tations of purſuing his voyage directly. He knew of no en. 

bargo, and Baſſeterre was directly in his road. In that reſet, 
this caſe differs ſtrongly from Bond v. Nutt. He was even in We ca 
the regular voyage obliged to paſs under the cannon of Baſſeterr, rece 

He had his muſter-roll, on condition of calling there ; but he 

made no. difficulty of taking it on that condition, becaule he 

knew he muſt paſs that way at all events. Did he not bon fit 
begin his voyage? He certainly had no idea, when he ſailed from Mir: i: 

The Grenada Pointe a Pitre, of meeting with any ſtop. So it was in the 

Vice ſupra, former caſe of Thelluſſon v. Ferguſſon. There was no idea of i ; 
the embargo in that caſe, when the ſhip ſailed, Here there is d 
not the leaſt ſuſpicion of fraud. This captain certainly did not leſtto 
know of the deciſion in Bond v. Nutt. He thought, when he Jt the 
was detained at Baſſelerre beyond the 3 1ſt of December, that the b ed 
policy was forfeited, which is a ſtrong cixcumſtance in the clio 
plaintiff's favour, for it ſhews that the failing was not colour- The 
able. This queſtion has undergone the conſideration of a M 
ſpecial j jury and of the court. Underwriters have a right to litis a 
gate queſtions, which ſeem to them to be in their favour, * 
But, at laſt, there ſhould be an end of litigation. If you ſhould aach 
be of the ſame opinion with the former jury and the court, you ai 
5 will find for the plaintiff:“ which they did accordingly. The ala 
1 | cauſe of the twentierh underwriter, on the ſame policy, who indie 
N refuſed to conſolidate, ſtood next in the paper for trial ; but ſole 
upon the above verdict being given, his counſel conſented that A 5 
a verdict ſhould alſo be entered againfl him. Uh 
YT 


WITH WARRANTIES. 338 


From this long train of uniform and conſiſtent determinations, C wa P. 
\ ſhould ſeem that the queſtion, what ſhall or ſhall not be a de- : 
ure within the meaning of the warranty is now completely 
Wed, In inſurances at and from London warranted to depart 
n or before a particular day, it has long been a queſtion, what 
hall be a departure from the port of London; or rather what is 
be port of London: and it is fingular, that this point has never 
et been judicially determined. On the one hand it is faid, that 
e moment a ſhip is cleared out at the cuſtom houſe and has 
ber cargo on board, if ſhe quit her moorings in the river on 
«before the day warranted, that the warranty is complied with. 

Jn the other fide it is contended, and with great appearance of 
aſon, that a ſhip is not ready for ſea, till ſhe has got her cuſtom 
ouſe cocket on board, which is the final clearance, and which 
e cannot have till ſhe arrive at Graveſend: that till this cocket 
received, the ſhip dare not proceed to ſea under a penalty, 
nd till then is not entitled to the drawbacks, and that Graveſ- 
dis always conſidered as the limits of the port of London, 
nd unleſs the ſhip fail from thence on or before the day limited, 
ere is no inception of the voyage, and the policy is forfeited, 


In a late caſe, the Royal Exchange Aſſurance Company re- Rogers v. Royal 

| s - Exchange Aſſu. 
ted a demand made upon them, in order to try this great Corap.. Sindinga 
leſtion : but as it appeared from the evidence of the log book _ P. _ 

= 1 5 | . Ich. 1787 

It the ſhip did not in truth break ground till after the day before Lord 

. . . . , - , 
med in the warranty, the plaintiff was nonſuited ; and the Loughborough. 


elion remains undecided. 


The ſecond ſpecies of warranty, which moſt frequently oc- 

Is in inſurances, is that of ſailing under the protection of 

roy; that is, certain ſhips of force, appointed by govern- poſtiethw. Dic., 

nt, in time of war, to ſail with merchantmen from their port C,. 

charge to the place of their deſtination. When the nature 

convoy is conſidered, it is highly reaſonable, that the policy 

uld be forfeited, if the inſured fail to comply with ſo material. 

ondition ; becauſe the riſk, which the underwriter takes upon 

lelf, is very conſiderably increaſed, in time of war, by the 

it of convoy. Accordingly, by the laws of this, and of all 1 Emerigon, 

er maritime powers, if the inſured warrant that the veſſel 5 

al depart with convoy, and it do not; the policy is defeated, 

tie under writer is not reſponſible, We have already ſeen, 
8 that 


339 
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OF: NON- COMPLIANCE 


Ni P. that every warranty muſt be ſtrictly and literally complied with 


and that a liberal and ſubſtantial performance merely vil 


Hibbertc.Pigou, 
B. R. Eaſter, 23 
Geo. III. 1583. 


of a convoy. 


be ſufficient. Hence in a warranty to fail with convy ith 
comes material to conſider, what ſhall be deemed , tomy 


within ſuch a condition. Upon this point, it has been folemg] 


ſettled by the court of King's Bench, Mr. Juſtice Vill « 
cepted, who differed from the other learned judges upon th 
occaſion, that it is not every ſingle man of war, which chu 
to take a merchant ſhip under its protection, that will conſliu 
ſuch a convoy as a warranty means; but it muſt be a ny 
force under the command of a perſon appointed by the goven 
ment of the country to which they belong. The reaſon of ſ 
a deciſion 1s wiſe; becauſe government muſt be —* tol 
better informed of the deſigns and ſtrength of the enemy, a 
what degree of force will be ſufficient to repel their attemp 
In the caſe, in which theſe points were ſettled, it alſo becan 
a queſtion, how far ſailing orders from the commander in chi 
to the particular ſhip or ſhips, were requiſite to the conſlituty 
But it was not thought neceſſary to decide th 
point, although it ſeemed to be the opinion of the majority 
the judges, that they were not abſolutely eſſential. 


This caſe came before the court upon a rule to ſhew ca 
why the verdict, which the defendant had obtained, ſhould n 
be ſet aſide, and a new trial had. It was an action upon a poli 
of inſurance on the ſhip Arundel, captain Mann, at and trot 
Jamaica to London, warranted to depart with convey. 
inſurance was at 18 guineas per cent. to return 3 per cent.itt 


ſhip failed on or before the firſt of Augu/?. The facts appeant 


on the report of Lord Mansfield, who tried the cauſe, are thel 
On the 25th of ul the Arundel failed from Morant harbour 
Kingſton, where ſhe met the Glorieux man of war, Capie 
Cadogan, who was likewiſe on his way to join Admiral Grat 
at Bluefields, Lord Rodney had appointed Admiral Gra 
rendezvous at Bluefields, in order to take the fleet of merch 
ſhips, which were to ſail from thence upon the firſt of Aug 
under his command, and to convoy them to Great Brita! 


Captain Mann, upon their meeting in Kingſton harbour, ak 


for ſailing orders from Captain Cadgan, who ſaid, he had no 
not having himſelf at that time joined the Admiral : but he n 


ſure that Admiral Graves would not ſail from — till 
r 
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Chrieux joined him. However, if he ſhould have ſailed, he, C H A P. 
: . ; 7: XVIII. 
aptain Cadogan, would give Captain Mann failing orders, and , 
ke every care of the Arundel in his power. They proceeded 
ogether, and arrived at Bluefields on the 28th of Fuly ; but they 
und that Admiral Graves had failed two days before. The 
hrieux and Arundel then ſailed f rom Bluefields, the former 
ring guns, giving ſignals, and behaving in every reſpe& lite a 
. Upon the fifth of Auguſt a ſignal was made, that the 
et was in fight ; and on the ſeventh they joined the fleet off 
ape Anthonio. The Arundel was afterwards loſt in Sepiember, 
a dreadful ſtorm, which diſperſed the whole fleet, and in 
hich a vaſt number of the ſhips periſhed. Upon this evidence, 
be jury were of opinion, under the direction of the Chief Juſ- 
ice, that the terms of the warranty had not been performed, and 
ey therefore found a verdict for the underwriters, the defen- 
ants. After this queſtion had been fully argued at the bar, the 
re judges, Mr. Juſtice 4/bhur/? being, at that time, one of 
> Lords Commiſhoners of the Great Seal, delivered their 

pinions ſeverally. 
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ECa 
uche 
tutiq 
le th 
11 q Lord Mansfeld. Though the underwriters and inſured are 
qually innocent; yet I cannot help ſaying, that now, as well 
vit the trial, my inclination led me to wiſh, that the plaintiffs 
ere in the right. But the more it is argued, it is the leſs 
ale to diſpute. There are hypothetical contracts and con- 
tional contracts. In the former, the contract depends upon 
n event taking place; there is no latitude; no equity; the 
ny queſtion is, has that event happened. But conditional 
tracts admit of a more liberal conſtruction. Now the only 
pellion upon this contract is, whether this ſhip has departed 
th convoy. A great deal muſt be referred to the uſage of 
terchants, The government appoints a convoy for the trade, 
id allo names a place of rendezvous. Then comes the refe- 
ace to the uſage of merchants; the voyage is begun at 
"z//n; but the riſk only commences at Bluefields. Now 
louph Lord Rodney deſires the captain of the Glorieux to take 
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grit inips he may pick up in his way, and convoy them to 
- ak feds, yet the warranty in the policy by the uſage, does 
4 1 t require convoy to Bluefields. The ſecond reference to the 


4g: of merchants is, what is eſteemed a convoy by merchants, 
| A convey 
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CHAP, 
XVIII. 


OF NON-COMPLIANCE 


A convey is @ naval farce, under the command of that perſm, ul 
government has appointed. They truſt to the Knowledge 
government, which muſt be ſuppoſed to be better acquainy 
with the plans and force of the enemy, and with the ſtrengt 
neceſſary to repel] their attempts. Now this is the genen 
uſage, to which matters of this kind are referred. Then let v; H inted 
what the caſe is here. Lord Rodney appoints Admiral C πA¹iu ears 
go with ten ſail of the line to Blueficlds; and from thenceto coed 7 
voy the Jamaica trade to Great Britain. When they comet 
the place of rendezvous, they take failing orders from d 
Admiral, which are effential to convoy, as by them they ku ing! 
the ſignals, for what places they are to ſteer, in caſe of die bene 
ſion by ſtorm, or any other juſt cauſe (a). Admiral Graves, offifiﬀrei0! 
the 26th of July, for reaſons beſt known to himſelf, thinks bſilant 
has got all the ſhips, for which he ought to ſtay, and proceed 
on;his voyage. He leaves no order for the Glorieux to folly 
him to Cape Autbonio; and though it is very true, that it ii 
the power of the Commander in Chief to change the place 
rendezvous, yet in this caſe it is not true, as was ſuppoſed! 
argument that Cape Anthonio was appointed. At the timed 
failing from Bluefields, the Glorieux was no part of the convoy 
for ſhe did not come there till two days after the fleet was gon 
Upon theſe facts it did appear to me, and to the jury att 


elent 
his 18 
the « 
queſti 
at the 


. . 5 5 0 al ſaile 
trial, that the warranty was not complied with: I continued 75 
the ſame opinion now; and that this rule ſhould be diſcharged * 

| N 5 . . : ; „ - . 1 
Mr. Juſtice Milles.—“ I eannot perfeQly coincide with ev a j 

. |. . | Pear t 

thing which Lord Mansfield has laid down. The form of f Ph 

8 . N F Den 

contract is in general words, © 79 depart with convoy.” withol "yg 

33 3 20 ' ould a 

mentioning. any particular day, or pointing out any ſpecihc 

; , nu; to 

convoy. The terms of the policy ſeem to me to have © | | f 

; 3 a : wheld, 
literally and ſubſtantially complied with; for there was no lack 

e cont 

| as 

(2) Since the former editions of this work, I have met with a caſe of Feta on 
Wilmot, at Guilarall, July 1744, in the time of Lord Chief Juſtice Lee, where d amiral 
ſhip inſured had departed from Lenden, and arrived at the Downs 22d gy e gover 
where the Grafton and Lenex (the convoy) were under ſail, and the captain the ne 
one of his men on board for ſailing arders, which were refuſed; but the Comm ken, if 
Qure ſaid, „ beep on, and I will take care of you; and the ſhip being lt . 
riight by ſtriking on the ſhore, the queſtion was, if the ſhip was put under cond 55 WI 
Raving ne failing erders, And it was held ſhe was, and the plaintiff nad Inn, 


verdict. 
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the part of the Arundel, ſhe came with all poſſible expe- 
tion, and was at Bluefields two days before the time appointed for 
ling When captain Man found that the fleet was gone, he 
d every thing in his power for the ſecurity of the ſhip; for he 
himſelf under the protection of the Glorieux, which was ap- 
;nted by Lord Redney to make a part of the convoy: and it 
pets in evidence, that in every reſpect Captain Cadogan be- 
aved as a convoy. I have ſearched a good deal for caſes ; and 

an only find one in Strange 1250, upon the ſubject of ſailing 
gers; and I do not think that caſe goes ſo far as to ſay, that 
ling orders are eſſential to a convoy. The loſs of the Arundel 
wened long fubſequent to her Joining the fleet; and I am 
crefore of opinion, that the warranty in this policy has been 
blantially performed.“ 


wh; 
ainted 
engl 
ener 


Mr. Juſtice Buller. — In deciding this caſe, it is not neceſſa- 
to ſay, whether ſailing orders are eſſential or not: as at pre- 
tadviſed, I do not ſay that they are abſolutely neceſſary. The 
elent queſtion is ſimply this: did the Arundel ſail with convoy. 
his is a condition which muſt be literally complied with, as 
the caſes agree. As to the queſtion itſelf, it is undoubtedly 
queſtion of fact: and the facts of the caſe ſeem to me to prove, 
at the Clorieux was no part of the convoy. Admiral Graves 
ad ſailed before they arrived; and that circumſtance, which 
Lord ſtated, ſeems very material, that no orders were left 
hind for the Glorieux, I ſay that, on this evidence, ſhe was 
t a part of the convoy: for in order to make her ſo, it muſt 
pear that ſhe was under the orders of Graves, Did he leave 
r behind to take care of the ſhips that remained? If ſo, it 
ould alter the caſe very materially. But there was no ſuch 
for if there had, the Gloarieuæ would have remained at 
uefields for the reſt of the ſhips, until the zſt of Zugs/? : on 
e contrary, Captain Cadogan, finding that Admiral Graves 


WF gone, immediately followed; for his ſole object was to join 
ere ira! Graves, Ships muſt ſail under the convoy appointed by 
"IF" £72ernment of the country, who proportion the ſtrength of it 
ain i 


the neceſſity of the times. To what end would this care be 
ken, if merchantmen wereto fail under the F of ſingle 
lips, with which they may happen to meet? I am therefore of 
mion, that if a ſhip do rot {ail with the convoy appointed by 

government, 
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Vide pott, p. 348. 
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x Emerigon, 
P. 171. 


_ dence, puts this caſe : On avoit fait des aſſurances {ur y 


Sec the Caſe. 


| ation abroad, is a convoy appointed by government. At 


Sittings at 
Guildhall before 
Mr. Juſtice Bul- 
ler atter Eaſter 


Term 1784. 


'OF NON-COMPLIANCE 


government, it is not a ſailing with convoy, within the ten 
of the policy.” The rule for a new trial was thereſore x 


charged (a). 


Although the decifions of the court of King's Bench requi 
no additional authority to ſupport them ; yet it will be pry 
merely by way of illuſtration, to point out to the reader 
what caſes the opinions of foreign writers agree with the des 
minationsof the Engl;h courts of juſtice. Monſieur D' Emeriy 

a very diſtinguiſhed French writer upon this branch of jurin 


4 navire, de ſortie de ar/eillejuſq* aux Detroits de Gibrah 
« et dans la police il ẽtoit dit que le navire partiroit de Ma 
&« ſous Peſcorte d'un batiment de roi ; autrement, aſſurance nil 
« Une fregate, chargee de munitions de guerre pour 4] 
&« ſe trouvoit A Eſiague. Le navire aſſure mit à la voileſy 
ies auſpices de cette fregate qui lui accorda protedtion, etq 
“ partit en meme temps. Conlulte ſur ce cas, je fus dais 
« i le navire etoit pris par les ennemis, les aſſureurs ſeroie 
« fondes a refuſer le payment de la perte : car autre cy 
« detre ſous Peſcorte du'n batiment de roi, et autre chiſe ej 


ce naviguer ſimplement ſous ſes auſpices.” 


From the caſe of Hibbert and Pigou we collect this; tht 
convoy appointed by the Admiral commanding in chief upon 


beſides the inſtruction it affords, applicable to the particul 
ſubject, for which it was here inſerted, it ſerves to eſtabliſh ſor 


principles laid down at the beginning of this chapter; tl = 
whether the loſs do or do not happen, on account of the be 
of the warranty, ſtill the policy is forfeited : for in this caſe, n an 


ſhip inſured periſhed in a ſtorm, long after ſhe had joined Hu 


regular convoy; and conſequently the loſs did not happen, that: 
account of the breach of the condition. cony 
| en in 
(a) Another action was brought upon the ſame policy againſt another of the ti 
underwriters ; and altho' a verdict in that caſc was found for the plaintiffs; yet meh 1 
ſeems to me to leave the doctrines above advanced unſhaken : for upon the ſec 2 
trial it was proved, beyond all doubt, that the Glorieux was in truth a pat of Mona] 
convoy, a fact, which was left doubtful on the firſt; and it was upon that fact re exat 


Lord Mansfield and Mr. Juſtice Bnller chiefly relied, „that 


Hain 
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Having ſeen what ſhall be deemed a convoy, let us proceed & — | 
conſider what ſhall be a departure with convoy, within the aan 6, 
aning of a warranty to depart with convoy. The rule on this 

int is ſhort and clear, that ſuch a warranty implies, that the 

p ſhall go with convoy from the uſual place of rendezvous, at 


re d 


requy 
Y ich the ſhips have been accuſtomed to aſſemble; as Spithead, 
f the Downs for the part of London; and Bluefields for all the 


s in Jamaica. And from the particular port to ſuch uſual 


dete ROWS , 
k ice of convoy, the ſhip is protetted by the policy. 


erin 


ni uus in an action on a policy of inſurance by the defendant [ 344 ] 
Lndin, inſuring a ſhip from thence to the Eaſt Indies, war- 3 A 
wed to depart with convoy; the declaration ſtates, that the 

p went from London to the Downs, and from thence with 

xy, and was loſt. After a frivoious plea and demurrer, 

caſe ſtood upon the declaration, to which it was objected, 


at here was a departure without convoy. 


ſur y 
br alt 
lar 


'e null 


geln 
le ſol 


vis be clauſe, warranted to depart with convoy, muſt be con- per Curiam. 
ere ed according to the uſage among merchants, that is, 0 


er Pony. 3 9 = 2 T4 4 . 
S eS ETIESET WE=anat as  oSBES EGS 
2 S 5 * - * LT 
es Ear ih Li nd pI LD. 2 LINES: Zu 
— . — 5 — 2 — — — 5 W T your - 
— : = RS 4 os - 7 — 


hiſt 
2 


m ſuch place, where convoys are to be had, as the 
ns, Kc. 


lt is true, Lord Chief Juſtice Holl, upon that occaſion, was 
a different opinion; but the judgment of the other judges 
ö reed upon, and confirmed in the following caſe by Lord 
ef Juſtice Lee, and has alſo been recognized in ſeveral 
ter caſes, in which the queſtion has come collaterally 
bore the court. Indeed of late years, it has been tacitly 


queſced in; for there never is a convoy from the port of 
den, | 


rticul 
lh for 
r; th 
> bread 


aſe, tl 
ned tl 


pen, 


Un an inſurance from London to Gibraltar, warranted te de- Gordon v. Mor- 
twith convey, it appeared that there was a convoy appointed l * $7%:1295: 1 
that trade at Sit head, and the ſhip Ranger having tried : 5 it 
convoy in the Downs, proceeded for Spithead, and was 18 
ien in her way thither. The inſurers inſiſted, that this be- 
2 the time of a French war, the ſhip ſhould not have ventured 
* ough the Channel, but have waited in the Downs for an 
art of :lional convoy. And many merchants and office-keepers 
t haue examined to that purpoſe. But Lord Chief Juſtice Lee 
that the {hip was to be conſidered as under the defend- 
ant's 


Havin 


G T's 3 P. ant's inſurance 10 a place of general rendezvous, accord 


'TY 


have particularized her departure with convoy from the Dun 


[345 J 


Tom. 1. p. 166. 


= Salk 443. 


3 Levinz. 320. 


Lilly v. Rwer, 
Doug. 72. 


part of the way, that is not a compliance with the wart 


OF NON-COMPLIANCE 


the interpretation of the words, © warranted to depar y 
« convoy.“ Salk. 443. And if the parties meant to w 
the inſurance from what is commonly underſtood, they {hay 


The jury was compoſed of merchants, who found for the pl 
tiff, upon the ſtrength of this direction. 


A ſimilar deciſion was niade in the year 1781, by the Adn 
ralty of France, which is reported in the work of Emerign 


Upon this kind of warranty, it is to be obſerved, that! 
thongs the words commonly uſed are, © to depart with en 
© voy,” or, © to ſail with convoy;“ yet they extend to ſal 
with convoy throughout the whole of the voyage, as much 
if thoſe words were inſerted. Indeed to ſuppoſe the contn 
would introduce an infinite variety of frauds; as a ſhip vu 
ſail out of harbour with the convoy, continue with it for 
hour or two, then leave it, and run every peril, at the rk 
the underwriter. If, therefore, the convoy is only to pp 


one 

Drove 
he UW: 
Veen 


and the inſurer is diſcharged from his engagements. A x 
This was one of the points ruled in Fefreys v. Lam gal! 
that will be quoted at length preſently, in which Lord Ch hr f 
Juſtice Holt and the reſt of the court held, that althougi Wi" * 
words of the policy only were „ to depart with conv) ak 
yet they extend to fail with convoy throughout the vi A 
voyage. | he 
In a more modern caſe, however, this doctrine came agen be 
queſtion; and after very full conſideration, the opinion e w. 
Lord Holt was unanimouſly confirmed by the whole cou nd th 
King's Bench. e und 
| parties, 

It was an action for money had and -received, brov0:. ret 
apainſt an underwriter for a return of premium. The poll ge w. 
was on the ſhip the Parker Galley, „ at and from Vert Gd, t 
« the Currant Hard, and at and from thence to Land, re 
premium of five guineas per cent. “ to return 2 per cent, if | no 
« ſhip juiled with convey from Gibraltar, and arrived.” 2 the 


3 0 
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was deſtined only to go de & certain latitude, about as far as Cape 
Finiſterre, being ordered on the Liſbon ſtation ; and accordingly 
he ſhip and convoy ſeparated, and the ſhip arrived ſafe at 
dm. The only queſtion in the catſe was, whether, by 
he terms of the policy, the condition for the return of pre- 
mium was a departure from Gibraltar with ſuch convoy as could 
v met with, for whatever part of the voyage that might happen 
1 be, or a departure with convoy for the voyage. The trial came 
on before Lord Mansfield and a common jury, when a verdict 
vas found for the plaintiffs. 


A iule having been obtained to ſhew cauſe why there ſhould 
pot be a new trial; the evidence from his Lordſhip's report 
peared to be thus: That the plaintiffs had called witneſſes 
one of whom was Mr. Gorman, an eminent merchant) to 
ove that for ſome years paſt, when convoy for the voyage, or 
be whole voyage was intended, thoſe explanatory words had 
teen added, and that, by this uſage, the expreſſions of“ ſailing 


& with convoy,” and“ ſailing with convoy for the voyage,” 
ad received diſtinct technical meanings: © with convoy,” 


Lanifying whatever convoy the ſhip ſhould depart with, whe- 


g 


dcn rtr a greater or leſs part of the voyage. Several policies 
uot Wi alſoproduced, which had been filled up at the office of the 
_ me broker, who had prepared that which had giyen occaſion 


vthis cauſe, in which the words, © for the voyage, or © for 
* England,” were added. The captain proved, that at the 
me when he left Gibraltar, no other convoy was to be had. 
Phe witneſſes for the defendant ſwore, that they underſtood 
de words “ with convoy,“ to mean, convoy for the voyage; 


e Wil 


agen 
jinion 
court ad de broker ſaid, that, at the time this policy was ſigned, 
underſtood and apprehended it was ſo underſtood by all the 
arties, that the convoy was to be for the voyage, and that 
be return was ſuch as was uſual, when convoy for the voy- 
ge was meant. His Lordſhip, after ſtating the evidence, 
ad, that when the caſe was opened, he thought, on the face 
the policy, that the words mult mean for the voyage. He 
al not admitted the counſel to a{k the opinion of the witneſſes 
atie conſtruction; but to learn whether there was any uſage 


ff in 


brovp! 
he pol 
Vent 
dn, 1 
ent, if | 
* 


ſhip touched at Gibraltar on her way home, and failed from C HA 
thence under convoy of the Zephyr floop of war, but the ccnuay \ 
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ſuch a warranty is not that the ſhip and convoy ſhould cont- 


Doug. p. 74. 
note (7). 


Doug. 73. 


I Emerigon, 166. 


in this caſe, which would give a fixed technical ſenſe to the 


OF NON-COMPLIANCE 


words. This was a queſtion of fact to be aſcertained by ej. 
dence, and proper for the conſideration of a jury. 


The caſe was fully argued at the bar. 


Lord Mansfield.—WwOn the words I was ſtrongly of opinion, 
that the policy meant a departure with convoy intended for the 
voyage. The parties could not mean a departure with con. 
voy, which might be deſigned to ſeparate from the ſhip in; 
minute or two; though when convoy for the whole of ay 
age is clearly intended, an unforeſeen ſeparation is an acti 
dent, to which the underwriter is liable; for the meaning of 


fro 
Upor 
2tin 
omp 
be / 
and th 
oy p. 
n Cir 


nue and arrive together. But I till think that the evidence 
was properly admitted at the trial of this cauſe; becauſe the 
ſenſe contended for by the plaintiffs, was not inconſiſtent wih 
the words of the policy, and therefore it was material toſee whit 


the uſage was. I laid great ſtreſs on Mr. Gorman's teſtimoq. ; -- 


I did not conſider him as a common witneſs. However it hip fa 
ſeems, from what I have heard ſince, that people in the T Om 
are diſſatisfied with the verdict, and think the evidence of thWM.r0the 


plaintiff*s witneſſes was founded on a miſtake. Certainly cri 
cal niceties ought not to be encouraged in commercial con 
cerns; and wherever you render additional words neceſſary, 
and multiply them, you alſo multiply doubts and criticiſms 
It may be hard, becauſe words have been added in ſome il. 
ſtances, to force a conſtruction in this caſe, from the omiſſo 
of them. The queſtion is of great importance.” The rule wa 
therefore made abſolute. 5 | 


ame, 


y the 


Alte 
ad ju 
vas, he, 
bund 11 
n bis p 
wreſs] 
Foch a 
ken ot] 
alter 0 


The new trial came on before Lord Mansfield at the fitting 
afterTrinity term, 19 Geo. 3. when a verdict was found forth 
defendant, the inſurer. 
| e depar 
| the v 
ured ( 


bole vc 


But although it has been thus ſettled, that a ſhip muſt ceparl 
with convoy for the whole of the voyage; yet in the lall caſe 
it was truly ſaid by Lord Mansfield, that an unforeſeen ſepard 
tion is an accident, to which the underwriter is liable. It! 
the law of reaſon and common ſenſe; for it would be the 


height of injuſtice and cruelty to heap misfortune * mil 
ortune 


Even ' 
ented fr 
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the WW fortune, a and to ſay, that becauſe a ſhip has been ſeparated CHAP. 


XVIII. 

* ments, that the inſured ſhall ſuffer ſtill greater miſery, by 
being deprived of that indemnity which he had ſecured to him- 

elf by paying a ſufficient and adequate premium. The law of 
Frgland does not tolerate ſuch principles; and the firſt deciſion 
upon the ſubject was ſuch, that it never has been departed from 


in any inſtance. 


nion, 
r the 
con. 
in; Aſſumpſit on a policy of inſurance made in the uſual fry 348 
voy- 
acc 
ng of 
onti« 
Jence 
e the 
with 
what 
100, 
er, It 
e Cl 
f the 
crit 
| col 
ſary, 


cims, 


rom London to Cadiz, warranted to depart with convoy. F vt. 


ſpon the general iſſue pleaded, the jury found a ſpecial verdict, __ 73 Loy. 


1 Shower, 320, 


he Iſle of Wight, in purſuance of the voyage towards Cadis ; 
nd there they were ſeparated by ſtreſs of weather; that the con- 
oy put into Torbay, and the infured ſhip into the port of Fowey 
n C:rnwall, That three days afterwards, the wind ſetting right 
obring the convoy down the channel, the maſter of the inſured 
hip failed out of Fowey on purpole to meet the convoy; but 
tdid not come: and then the inſured ſhip was ſeized with 
mother ſtorm, ſo that ſhe could not return from whence ſhe 
ame, but was driven upon the French coaſt, and there taken 
the enemy. 


After ſeveral arguments of this ſpecial verdict, the plaintiff Carthew, 216, 
al judgment per 7otam curiam; and their principal reaſon 
Fa, becauſe there was no manner of negleQ, or other default 


ne 10- 
aſſo! 
le vu and in the maſter of the ſhip; but it appeared he had done all 
n his power to keep in company of the convoy. It 1s found 
wreſsly, that he departed with convoy from his firſt port, 
mach anſwers the words of the policy: but it would have 
ken otherwiſe, if any fraud or neglett had been found in the 
aller of the inſured ſhip atter his departure, notwithſtanding 
e departed out of the firſt port with convo/ ; for the meaning 
the words « awarranted t9 depart with conv: y” is, that the 
lured ſhip ſhould keep company with the convoy, during the 
bole voyage, if poſſible. 
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Eren where the ſhip has by tempeſtuous weather been pre- 
ented from 3 joining the convoy at all, at leaſt, of receiving 
ff 2 the 


from her convoy by ſtreſs of weather, or the fufy of the ele- . 


re 
BF ANY” © a 2 = 


ing, that the ſhip did depart from the port of London, in 443. Carth. 216. 
ompany of the convoy intended, and failed together as far as , Mod. 58. S. C. 
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Sir William Lee, 


fleet; but could not get to either of the men of war for {alin 


OF NON-COMPLIANCE 


the orders of the commander of the ſhips of war, if ſhe 4 
every thing in her power to effect it, it ſhall be deemed a fl. 
ing with convoy, within the terms of the warranty, 


The plaintiff had infored on goods in the John and Joy 
from Gotter5urgh to London, with a warranty ts depart wil 
convey from Fleckery, In Fuly 1744, the fhip ſailed frog 
Gettenburgh to Fleckery, and there ſhe waited for convoy tm 
months. On the 21ſt of September, at nine in the morning 
three men of war, who had one hundred merchant ſhips U 
convoy, ſtood off Fleckery, and made a ſignal for the Chips then 
to come out, and likewiſe ſent in a yaul to order them oy 
There were fourteen ſhips waiting, and the John and Fare g 
out by twelve o'clock, and one of the firſt ; the convoy havi 
failed gently on, and being two leagues a-head. It was ab 
gale, and by ſix in the afternoon, the ſhip came up with! 
orders, on account of the gale of wind. It wzs ſtormy: eral 
night, and at day break the ſhip in queſtion was in the mi 
of the fleet; but the weather was ſo bad, that no boat co 
be ſent for ſailing orders. A French privateer had fail 
amongſt them all night; and it being foggy on the 226, 
tacked the Jon and Jane about two, who kept a runni 
fight till dark, which was renewed the next morning, . 
me was taken. For the defendant it was infiſted, that ti 
ſhip was never under convoy, nor 1s ever conſidered fo 
they have received ſailing orders; and if the weather would 
permit the captain to get them, he ſhould have gone bi 


ren 
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or th 


Th 
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| of ſe 
But the Chief Juſtice and the jury were both of opinion, f for t 
as the captain had done every thing in his power, it was 20 
parting with convoy: and thoſe agreements are never conlin 
to preciſe words; as in the caſe of departing with convoy fro 
London, when the place of rendezvous is Spithead, a loſs in 
ing thither 1 is within the policy. So the plaintiff recovered 


The 
policy 
ail t 
om C 
ached 

But it is evident from all that has been faid, that if therebe ken a 
opportunity of convoy; if the convoy throw out repeated i hat the 
nals to join; and by the negligence and delay of the captain ſured, 
the inſured ſhip, the opportunity be loſt, the warranty to“ 
part with convoy is not complied with, and the under ui 


18 e k hrmeg 


* 


WITH WARRANTIES. 349 


ſhe bit 


dafi Thus in an action on a policy of inſurance tried before Lord C YH A P. 


ſanifield, the plaintiff was nonſuited, there being a warranty XVIII. 
o depart with convoy; and it appearing from the evidence, that 2 v. 

he commodore of the convoy had made ſignals for ſailing from — 
Had to St. Helens the night before, and had made repeated 8 
jomals the next morning from ſeven o'clock till twelve, not- 4 Geo. 3. 
rithſtanding which, the ſhip inſured had neglected to ſail with 

im, and did not fail till two hours after, in conſequence of 


rhich he was taken by a privateer (a). 
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em out Although we have thus feen, that a ſhip muſt not volunta- 


Yor: g depart from convoy during the voyage, yet this ſpecies of 
y havin aranty muſt always be conſtrued with reference to the 
ge of trade, and to the orders of government. For if the 
with 8ourſe upon a particular voyage has been to have a relay of con- 


oy, protecting the trade from one port to another; or if go- 
erament appoint a convoy to eſcort the trade of a place to a 
ven latitude and no farther; and there be no other convoy 
n that ſation, a veſſel, taking the advantage of ſuch a con- 
oy, has complied with the warranty to ſail with convoy 
or the voyage. Op 
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Thus in an inſurance on the ſhip William, “at and from smith v. Read- 
Lind to Jamaica,” warranted to depart with convoy for the voy- nA 
zz, Lord Mansfield, in the courſe of his ſumming up to the jury, Eaft. 1787. 

ad, A warranty to ſail with convoy means with ſuch a con- 

roy as government pleaſes to appoint; and whether it conſiſts 

of ſeparate ſhips at different ſtations or not, it is a convoy 


ion, bor the voyage; thereſore on that point there is no doubt.“ 


72s 2 
conba The fame doctrine was held by Lord Kenyon, in an action on De Garay v. 
'oy fr policy of inſurance at and from Cadiz to Amſterdam, warranted Pa nr rs 
's in g/ with convoy for the vyage. The ſhips inſured had failed —_ _ 
overd un Cadiz under a Britiſh convoy; and were loſt before they 

F kached the Downs, where it was alleged they were to have 
ere 


l, * » 
10 wen a freſh convoy for Amſterdum. The underwriters inſiſted 
ated i | , 
ate er the convoy ſhould have been direct to Amſlerdam. The 

tail * 
w lured, on the other hand, contended, that all convoy mult be 
ty to“ | | | 

: (. + ; : 5 
lerwll (2) As to the duty of the officers appointed for convoy to merchant ſhips, ſee it 
teſcribeg; 5 : 

SUN in the ſtat. of the 1 3 Cha. 2. ſtat. x, C. 9. art. 17. which regulations were 
Cad 
armed by the 22d of Geo, 2. c. der. 17. 
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Rs ooo NON-COMPLIANCE. 


Con 4 P. according to uſage, and that in many voyages there is ng acht 


I wn ac thing as a direct convoy, but that the veſſels proceed by relay 

| of convoy from ſtage to ſtage. The ſpecial jury, with Lod 

Kenyon's approbation, gave a verdict for the plaintiffs, ay 

KC although in that caſe, it is true, the underwriter had adjuſte 


the policy with full knowledge of all the circumſtances, which 


his lordſhip ſeemed to think concluſive, yet there were ole . 
cauſes on the ſame policy, where there was no adjuſtment: A 
and upon Lord Kenyon and the jury declaring that, withay 
conſidering the adjuſtment, they thought the warranty had ben 
complied with, the plaintiff had a verdict, and no motion y me 
ever made for a new trial in any of theſe cauſes. fou 
D"Eguino 4 So alſo the court of Common Pleas decided in an aftionon [ 
C. B. Mich. A policy on the ſhip Z:7le Betſey, at and from London to d. the 
36 Geo. 3. Sebaſtian, warranted to ſail with convoy. The ſhip failed with 
other veſſels under convoy of ſeveral ſhips of war: and at | 
a certain latitude, the Mazel, one of the men of war, was & , 
tached to convoy the Spaniſh ſhips; but the captain of that ſap BR 
had orders to go with the S/. Sebaſtian ſhips no further nd. 
Bilboa, and in fact he went no farther. A verdict paſſed hl c.., 
the plaintiff, When the caſe came on before the court on amd ple 
tion for a new trial, it was argued for the underwriters, d the 
warranties are to be ſtrictly complied with; and that howere "IM 
near the port of S7. Sebaſtian might be to Bilboa, yet the pri To 
ciple was the ſame; and that a convoy to the latter place cou 3 
no more be conſtrued to be a convoy to the former, than that 
convoy to the Cape of G Hape could be a convoy to the K d 
Indies, and for this was cited Hibbert v. Pigou (ſupra 330). fere 
Mr. Juſtice Buller. —“ The caſe of Hibbert and Pigoi is u mY 
k applicable to this, for there a convoy was appointed any ein 
actually ſailed from Jamaica to England; as to the inſtance pi Cepe 
at the bar of a convoy to the Cape of Good Hope, 1 entire pair 
differ from the counſel on that point; for if government thougi tec 
a convoy to the Cape was a ſufficient protection to the 00 Caſes 
India trade, and the uſage were for the Ea/? India ſhips to i Built 
with a convoy only to the Cape, and to conſider that 3 * 
Eat India convoy, and no other convoy was appointed os On 
Zaft Indies, 1 ſhould hold that the warranty was complied wit 5 i 


chough I agree if there was another convoy to the Eaſt [nai 
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WITH WARRANTIES. 
it would be otherwiſe. 
nothing to do with, nor can he know the inſtructions from the 
Admiralty to the king's officers, but muſt take ſuch convoy as 


he finds. I am therefore of opinion that there is no ground at 
il for this motion.“ 


Mr. Juſtice Heath.—< I am of the ſame opinion. The owner 
of a ſhip, when he makes an inſurance, cannot know the orders 
of the Admiralty reſpecting convoys.” ? | 


Mr. Juſtice Rote. The ground ſtated at the bar ſeems to 
me to be more fit for the jury than the court, and the jury have 
found that the convoy was ſufficient.” 


Lord Chief Juſtice Zyre.—* I am ſatisfied with the finding of 
the jury. 


The rule for a new trial was therefore refuſed. 


The third and laſt ſpecies of warranty, which falls under our 
conſideration, is that of neutrality; or that the ſhip or goods 
inſured are neutral property. This condition is very different 
from either of the two former; for if this warranty be not com- 
pled with, the contract is not merely avoided for a breach of 
the warranty, but it is abſolutely void ab initio, on account of 
fraud, This ground was entered upon in the chapter of fraud; 
and the principle, on which the difference turns, is this. A 
man may warrant that his ſhip ſhall ſail with convoy; and if 
that condition be not complied with, it is not his fault, becauſe 
it depends upon the acts of other men: but ſtill he is the ſuf- 
lerer, for he loſes the benefit of his contract. So alſo if he war- 
tant to ſail on a particular day, and do not, he is guilty of no 
crime; for that was a circumſtance, the performance of which 
depended on a thouſand accidents, ſuch as wind, weather, re- 
pair, Sc.: but as he had expreſsly undertaken, he loſes the ef- 
tect of his policy by non-compliance. But in neither of theſe 


Caſes, as I have ſaid, is the inſured, making ſuch a warranty, 
guilty of any offence. Not ſo with him, who warrants pro- 
perty to be neutral. 
luring, muſt be within his own knowledge; and if he aſſert 
it 8 be neutral, knowing it to be otherwiſe, he 1s guilty of 
* wilkul and deliberate falſhood, and incurs moral turpitude. 


That is a fact, which at the time of in- 
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The captain of a merchant ſhip has C H A P. 
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Joc or NON-COMPLIANCE 


cHa P. EK ſuch a caſe, therefore, the contract between the partie 


VII. abſolutely null and void to all intents and purpoſes. 


Woolmer v. Thus on a ſpecial cafe reſerved for the opinion of the court 
8 —_— it appeared that an action was brought for the recovery of at. 
agg tal loſs on a policy of inſurance made on goods, on board the 
P. 776. ſhip Bone Fortuna, at and from North Bergen to any ports or 
places whatſoever, until her ſafe arrival in London, uur 

neutral ſhip and property.” The ſhip, with the goods ſo being 

on board her, after her departure from North Bergen, and he. 

[ 351 3 fore her arrival at London, proceeding on her voyage, was, by 
force of the winds, and ſtormy weather, wrecked, caſt aw, 

3nd ſunk in the ſeas; and the ſaid goods were thereby wholly 

loſt. The ſhip called La Bona Fortuna, at and before the tine 

ſhe was loſt, was not neutral property, as warranted by the fail 

policy. The queſtion was, whether, under ſuch circumſtances 

the plaintiff could recover. Lord Mansfield, after heating 

_ counſel for the plaintiff, topped thoſe for the defendant, ſaying 

the point was too clear to be argued. There was a falſhood, 

with reſpect to the thing inſured; for he inſured neutral pro- 

perty, when it was not ſo: therefore there 7s no contract. We 


muſt give judgment for the defendant, 


If, however, the ſhip and property are neutral at the time 
when the riſk commences, this is a ſufficient compliance with 
a warranty of neutral property: becauſe it is impoſſible for the 
inſured to be anſwerable for the conſequences of a war breaking 
out during the voyage. The inſurer takes upon himſelf the riſk 
of peace or war; they are public events, equally known to both 
parties, 


Eden and Ano» The plaintiffs inſured the ſhip the 7onge Herman Hidiinga 
boy Dougl. 705. and her cargo, © at and from L*Orient to Rotterdam, warranted 
te 4 neutral ſhip and neutral preperty.” The ſhip being cap» 
tured in the courſe of her voyage by ſome Engliſh men of wat 
the plaintiffs brought this action againſt the defendant, one oi 
the underwriters on the policy, ſtating in their declaration, that 
the defendant ſubſcribed the pglicy on the 28th of November 
1780, and averring that the ſhip and cargo were, at that time, 
neutral property. The trial came on before Lord Mansfield # 


Guilaball, when à verdict was found for the plaintiffs, ſubject : 
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he opinion of the court upon a caſe ſtating, that the ſhip in C na P. 
nueſlion ſailed from L'Orient, on the voyage inſured, on the a 
"1th of December 1780, having the inſured cargo on board, 

1d both the ſhip and cargo were neutral property at the time of 

Ye ſbip's departure from L' Orient, and ſo continued until the 20th 

f December 1780, on which day hoſtilities having commenced 

tween the Engliſb and the Dutch, the Dutch ceaſed to be a 

eutral power, and the ſhip and cargo ceaſed to be neutral 

roperty' They were taken on the 25th of December 1780, 

nd condemned as lawful prize, in the Admiralty court, on the [ 352 ] 
19th of February 1781. 
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Lord Mansfield, —< Many points have been gone into in the 
roument on both ſides at the bar, which are not neceſſary for 
e deciſion of this caſe. For inſtance, there is no doubt but 
you may warrant a future event. But the ſingle queſtion here 
„ what is the meaning of this policy. I had not a particle of 
Joubt at the trial, and I know the jury had none; but Mr. Lee 
dreſſed for a caſe, and I granted one out of reſpect to him. 
Vhat is the caſe? It is an inſurance upon a ſhip and her car- 
bo, at and from L*Orient to Rotterdam. The inſured warrant 
hem neutral, and the defendant would have the court to add, 
by conſtruction, “ and ſo ſhall continue during the whole voy- 
iage,” The contract is not ſo. The inſured tell the ſtate 
the ſhip and goods then, and the inſurers take upon them- 
{Ives all future events and riſks, from men of war, enemies, de- 
tentions of princes, c. The parties themſelves could not 
ave changed the nature of the property; but they did not 
mean to run the riſk of the war. If it made a difference what 
vuntry the property belonged to, the underwriters ſhould have 
mquired, The riſk of future war is taken by the underwriter 
! every policy. By an implied warranty every ſhip muſt be Vide ante c. 1z. 
light, ſtaunch, and ſtrong; but it is ſufficient if ſne be ſo at 
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| : he time of her ſailing. She may ceaſe to be ſo in twenty- 
W ; 
* four hours after her departure, and yet the underwriter will 
on 


continue liable. The caſe of J illy v. Ewer turns quite the 

Pther way. The deciſion there was, that the ſhip muſt ſail Vide ſupra. 
ith convoy, according to the uſage of the trade ; that is, 

voy deſtined to go as far as uſual in that voyage. The pre- 

pet is the cleareſt caſe that can be. The warranty 1s, that = 
puns Rand ſo at the time; not that they ſhall continue,” 
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Vide infra. 


Te 


| Tyſon and Ano- 
ther v. Gurney, 
3 Texm R. 477. 


OF NON-COMPLIANCE 
Mr. Juſtice Milles and Mr. Juſtice 4ſbhurft concurred. 


Mr. Juſtice Buller.—* The caſe of Lilly v. Euer is mug 
againſt the defendant, for it was not contended there that the 


- ſhip mull continue with the convoy during the whole voyage 


The paſtea was delivered to the plaintiffs.“ 


And afterwards in a ſubſequent caſe of Saloucci v. Jula, 
in the courſe of the argument, Mr. Juſtice Buller ſaid; J & 
not agree with the counſel, who contend, that the proper 
muſt continue neutral during the whole voyage: if it be ne. 
tral at the time of ſailing, and a war break out the next da, the 
underwriter is liable. 


And in a ſtill later cafe, which came on for trial before Lord 
Kenyon at Guildhall, this point was one amongſt others ſaved f 
the opinion of the Court of King's Bench. But when the cat 
came on to be argued, the counſel for the defendant abandonel 
the objection upon the authority of Eden v. Parkinſon; ad 
Saloucci v. Fohnſon : ſo that this point may now be conſidered 
as for ever cloſed. | 


Having ſeen what ſhall be deemed a compliance with a wat 
ranty, aſſerting that the property inſured is neutral; and havin 
alſo conſidered what effect the breach of ſuch a warranty i 
upon the contract of inſurance ; it may be proper to obſerie 
before this chapter is cloſed, how far our courts of law hol 
the ſentences of foreign courts to be concluſive evidence, tha 
the property was not neutral; ſo as to diſcharge the under 
writers. 


In the firſt caſe upon this point it was held, that the fen 
tence of condemnation by a foreign court of Admiralty 1s n0 
concluſive evidence, that the ſhip was not neutral; unleſs il 
appear that the condemnation went upon that ground: conle 
quently the underwriter remaius liable. A ſentence of a cov 


of Admiralty binds all the world, as to every thing contained 


within it ; but where the cauſe of condemnation does not a5 
pear to be on the ſpecific ground material to the point in iſſue 
evidence mult be admitted in order to explain it. 


Inſuranch 
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ed, faſurance of freight and goods was made upon the ſhip the C H A P. 
Fane (or Joanna) at and from Venice to London, * warranted XVIII. 
« neutral ſhip and neutral property.“ The cauſe was tried be- Bernardi v. 
fore Lord Mansfield, at Guildhall, when a verdi& was found for ITY on 
the plaintiff, ſubject to the opinion of the court, upon a caſe 
which ſtated as follows : That the defendant underwrote the 
info policy ; that the ſhip was taken by a French frigate, called La 
j 13 Magicienne, as ſhe was failing from Venice on her voyage to 
ropert Landon; that the plaintiff offered to give evidence on the trial, 
e ren. that the property of the ſhip and the property of the cargo 
ay, the ere neutral; and that the papers belonging to the ſhip fell aver- 
b:ard by accident, after ſhe was brought to by the French frigate: 
hut the defendant objected to ſuch evidence being received; 
e Lon he produced as the ground of his objection, the ſentence of 
ved de condemnation of the ſhip in the French Admiralty Court, 
he ce which was read, and is as follows: 
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« Louis Jean Marie de Bourbon, Duke de Penthievre, Admiral « Almeria. 
«of France, Seen by us, the proces verbal, made on board the e 
« ſnow Joanna, taken by the king's frigate La Magicienne, 
commanded by M. De Boades, dated the 2d of December laſt. 


„Signed Saint Oꝛbey, ſteward, Bouret, Dominica Zane, Seen 


a Kats 
having « by the captain. commander. Signed Boades ;—purporting 
ity h that the ſaid 2d of December laſt, at five o'clock in the even- 


blen; * ing, his ſaid majeſty's frigate, La Magicienne, commanded 
u be © by the ſaid captain De Boades, being ten leagues eaſt of 
e, H Cue de Moulines, having difeovered a ſnow ſteering ſouth 
unde. © ſouth weſt, the wind ſouth weſt, and having come up with 
«her, and ſtopt her, under Venetian colours, after an hour's 

* chace, the ſaid M. De Boades ordered the captain to bring 

e ſen on board his muſter-roll, paſſport, and bills of loading; with 
1s nol © which order the captain did not readily comply, under a pre- 
aleſs 1 © tence that the ſea was rough, and that his long boat was 
conſe © leaky ; but, being at laſt obliged to comply, upon threats 
a cou being made of firing on him, and being come on board, he 
tain declared, that, in getting up the ſhip's ſide, the box containing 
0t i nuſter- roll, his patents, and paſſport, had fallen from his 
n ile © pocket into the ſea, and only ſhewed his bills of loading; by 
which they ſound the ſaid ſnow, the Joanna, of 14 men, in- 
2 Cluding officers, commanded by Dominica Lane of Venice, 
&« {ailed 
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« failed from Venice the 25th of September, with a cargo of 12 
ce bales of filk, dried raiſins, oil, &c. and other effects men. 
&« tioned in the bills of loading by him exhibited, for the a 
« of ſundry perſe ns in Venice, conſigned to ſundry perſons in Londy, 
<« rhither he ws bound, Theſe goods going into an enemy's 
« country, and the loſs of his papers, which had fallen int th 
« ſeg, raifmg ſuſpicions; the ſaid [now had been ſtopped, and ca. 
“ ried by his majeſty's frigate, La Magicienne, to Almery, 
&« where {he had been put into the hands of the conſul, after th 
& ſaid Saint Owey, lieutenant, acting as ſteward, and the ai 
« Bouret, enſign on board the faid frigate, had put their ſealon 
« the ſaid ſnow, where they found no papers; and taken on 
4 board the ſaid ſhip ten of the ſaid ſnow's crew, which wer 
<« replaced by ſix men from on board the Magicienne, and three 
e from the Alalante, with a coaſting pilot, who have brougt 


| « the ſaid ſnow into the port of Almeria. The premiſes cj 


« dered, We, by virtue of the power delegated to us as alore- 
« ſaid, have declared, and declare, as good prize, the ſhip the 
«* anna, her tackle, and apparel, together with the goods of 
& her cargo, and do adjudge them to the captors ; that, in 
« conſequence of this decree, the whole be fold (if not alreaty 


done) in the uſual manner, and the produce divided according 


« to the deſire and ordinance of the king; made the 28th d 
e March 1778. We order, by theſe preſents, the vice conlul 
of France, at Almeria, to look to the execution of this our 
« ordinance; and hereby authorize and command the firſt tips 
« ſtaff, or ſerjeant, to proceed in all forms requiſite thereto. 
« Done at Paris the 13th of January 1779, Rig.” The 
queſtion ſtated for the opinion of the court was, whether the 
ſaid ſentence was not concluſive evidence againſt the plaintiffs 
recovering in this ation. In the courſe of the arguments, tht 
third article of the regulations of the marine of France, beat- 
ing date the 26th of Fuly 1778, and alſo the proces verbal, mai 
at the time of the capture, though not ſtated in the caſe, not 
given in evidence at the trial, were ſo much referred to, and 
ſeemed of ſuch weight to the court, that it will be neceſſary iu 
inſert them in this place. Arret for the regulation of the marint, 
Sc. 26th Fuly 1778. Art. 2. All veſſels taken, of what na- 


< tion ſoever, either neutral or allied, from which it is known 


« that any papers have been thrown into the ſea, —_ or ab- 
6e ſtrafted, 
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« trated, ſhall be declared good prize; together with their C H A P. 
Fu cargoes, upon the mere proof, that ſeme papers have been 9 ; 
men, « thrown into the ſea, without any neceſſity of examining what | 
6 « thoſe papers were; by whom they were thrown ; and even 
42, though a ſufficient quantity ſhould remain on board to zu/tify 
2 « that the ſhip and the cargo belonged to friends or allies.“ 
0 ie rue proces verbal need not be here repeated; for although it 3s 
d car. not ſubſtantively ſet out in the caſe, yet it is copied almoſt 
e verbatim in the ſentence of the French Admiralty. It was ad- | 
7 the BH nitted at the bar, that the ſentence had been appealed from, and [C 356 } 
e aa been affirmed; but nothing new or ſpecial appeared in the 
ala proceedings on the appeal. This caſe was twice argued at the 
9 bar; and after the ſecond argument, the court deſired that it 
my might ſtand over, in order to give time to apply to the defen- 
te dant for his conſent ; that the above arret and the proces verbal 
upit ſhould be added to the caſe. To this propolition the defendant 
2 would not conſent. „ | 
lore- 


p the Lord Mansfield, upon the firſt argument ſaid: “ The firſt 
ds of WW principles are clear and admitted. All the world are parties to 
t, in : ſentence of a court of Admiralty. Here there is a monition 
realy WW publiſhed at the Exchange; and in other countries, at ſome 
ding place of general reſort; and any perſon intereſted may come in 
th of WW and appeal at any time, if there has been no /aches. If there 
onlul las, the time of appeal is limited. But the ſentence, as to that 
s which is within it, is concluſive againſt all perſons, unleſs re- 
p- verſed by the regular court of appeal. It cannot be contro- 
reto. WW verted collaterally, in a civil ſuit. The difficulty here is, what 
The WW tie ground was, on which the French Admiralty went; whether 
r the BW e ground of enemy's property, or that of the papers having 
tiff been thrown overboard. By the maritime laws of all countries, 
s, the Wi throwing papers overboard is conſidered as a ſtrong preſumption 
bear- Wi of enemy's property; and upon that principle the arret of 1778 
made tis founded. But in all my experience in England, I have never 
, not Wi known a condemnation on that circumſtance only. It is made 
, and WY uſe of as a ſtrong ground of ſuſpicion. The arret is very rigid. 
ry to It is difficult to find out what the ground of this ſentence was. 
aint, WM Liacline to think the court went upon the ground of enemy's 
t na» Leh, and conſidered the want of the papers as a ſtrong pre- 
own i fumption of that fact; but they did not examine the captain 
r ab- bon interrogatories, as to the contents of the papers; and, 
ed, 8 upon 
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OF NON-COMPLIANCE 


upon the whole, enough does not appear on this obſcure ſeg, 


tence, to aſcertain preciſely c on what it was founded, and ſome 


it was. As to whatever it meant to decide, we mult take it u 
be concluſive.“ 


IVilles and Aſbburft, Juſtices, concurred with his Lordſhip, 


Mr. Juſtice Buller inclined to doubt, and ſaid :—* To he ſure, 
the ſentence was obſcure, but, taking it altogether, he didng 
think there was much difficulty in diſcovering the groundsofi, 
The two circumſtances, of the cargo being conſigned to the 
enemy, and the falling of the papers into the ſea, are ſtated a 
the grounds of ſuſpicion. The latter circumſtance,—papen 
falling into the ſea,—could not be a ground of condemnatign, 
The other could raiſe no other ſuſpicion, nor a prefumption d 
any thing elſe, but the property being enemy's property. | 
follows, therefore, that the condemnation went upon that 
ground. If it had gone upon a wilful throwing of papers ir. 
Board, that would have been ſtated ſubſtantively as the ground, 
In the firſt place, lay the arret out of the caſe; and then wilfu 
throwing papers overboard is only preſumptive evidence df 
enemy's property. Then take the arret, ſtill wilful throwing 
overboard might have been uſed as evidence of enemy's pro- 
perty, or it might have been a ſubſtantive ground under the 
arret: here it is not ſtated as a ſubſtantive ground.” 


Lord Mansfield, after the ſecond argument, ſaid ; that if the 
proces verbal ſhould be agreed to be made part of the caſe, i 
would clearly explain the ambiguity of the ſentence; as it fe 
forth the ground for taking the ſhip to have been the arret dl 
July 1778. Without the proces verbal, he ſaid, the ſentence 
was equivocal ; it took all in; and it was difficult to ſay what 
it went on. If the papers produced to the captor were fair, tit 
property was neutral. But the preces verbal put the ground of 
the ſentence out of all doubt. 


: r. Juſtice Buller alſo declared, that he ke the proct 
Tops muſt be taken as part of the proceedings, and, 28 that 
expreſsly referred to the arret, as the ground of the captuh 
and the ſentence was conſiſtent with it, the ſentence mull be be 
taken to be founded on the arret. But he adhered to his 1. 


WITH WARRANTIES. 


ſens 
ſome amely, that the interpretation of the ſentence, taken by itſelf, 
nd of daft be, that the condemnation went on the ground of enemy's 


property, and was, therefore, concluſive againſt the plaintiff. 


The final refuſal of the defendant was ſignified by Mr. Lee, 
rho aſſigned as a reaſon for it, that the proces verbal was not a 
roceeding in the French court of Admiralty, but merely an 
count of what paſſed on the capture, reduced into writing, at 
te time. He alſo obſerved, that, in the ſentence, all the proces 
zrbal, except the concluding part, which refers to the arret 
pf Fuly 1778, was recited, and this afforded a ſtrong argu- 
rent for inferring, that the court had purpoſely omitted that 
art of it, to ſhew that they did not condemn the ſhip on the 
round of the arret. 
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Lord Mansfield diſapproved much of the defendant's reſuſal, 
ut he ſaid, he thought the juſtice of the caſe might ſtill be 
ot at, on the ground of the ambiguity of the ſentence, which 
jd not mention a word about the property beirg enemy's pro- 
erty; that it was clear the French Admiralty meant to pro- 
ed on the ground of throwing the papers werboard : and he 
greed with the counſel for the plaintiff, that the proces verbal 
ught to be conſidered as part o, the proceedings, and that the 
entence ought not to have been read without it. 
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x Mr. Juſtice Buller thought there was weight in what had 
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een obſerved by Mr. Lee, on the reaſon for omitting the con- 
wang part of the proces verbal in the ſentence. Indeed, it 
as not clear that what was now offered to be produced, was 
be ſame proces verbal which the ſentence recites; and if it 
vuld be ſuppoſed that the captain had made another, omitting 
le reference to the arret as the ground of the capture, that 
aud only be accounted for, by his having found that the cap- 
ure could not be ſupported on that ground. | 
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Mr. Juſtice Millęs thought it moſt manifeſt, that the proces 
er6al made at the time of the capture was that, on which the 
mence proceeded. The ſentence began with mentioning it, 
nd recited it exactly, as to date, and every thing elſe, as far 
it went. The word purporting did not require a recital of 
e Whole; and it was not neceſſary for the Admiralty Court to 
ſet 
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wer opinion, on the caſe as flated without the proces verbal, & HA P. 
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c 1 A p. ſet forth the captain's reaſons for detaining the ſhip. He had 
* — * along been of opinion that the ſentence was ſo ambiguous thy 


[ 359]. d tl | 
the plaintiff. Lee ſtill urged the danger of opening the in 


parties, as to what appears upon the face of it. And there 


Barzillay v. 
Lewis, B. R. 
Trin. Term, 22 
Geo, III, 


ceſſary to explain it. 


OF NON. COMPLIANCE 


it did not appear that the cauſe of condemnation was that i 
property was neutral, and therefore had thought Evidence ne 


Mr. Juſtice 4hhur/ft concurred, as to the ambiguity of th 
ſentence, and that it was, therefore, not concluſive; and d 
that ground, Lord Mansfield, and Willes and Afhhurf, Julie 
declared their opinion that the poſtea ought to be delivered u 


tences of foreign courts of Admiralty, which are general 
informal; upon which Lord Mansfield ſaid, all the ſuppoſe 
inconvenience would be obviated, if the foreign courts voll 
ſay in their ſentences, . Condemned as enemy's property.” 


In the caſe juſt reported, it is admitted by all the Jude 
that a ſentence of acourtof Admiralty abroad is binding upon 


if it appear evident, without a poſſibility of doubt or an 
guity, that the ſentence proceeded upon the ground of th 
property not being neutral, that is concluſive evidence 0 
the inſured, that he has not complied with his warranty; a 
conſequently the underwriter is no longer reſponſible, ni 
was fully ſettled in the caſe of Barzillay v. Lewis, 


It was an action on a policy of inſurance on a ſhip {rn 
Liverpool to Amflerdam, warranted Dutch property ; and it wi 
brought to recover for a total loſs, the ſhip having been ci 
tured by the French, and condemned by the court of Admin 
there. The plaintiff (the inſured) was nonſuited in this acta 
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from an idea, that the decree of the parliament of Paris 4 thir 
deciſive againſt him, that he had not complied with bis u = 
ranty. Upon a motion to ſet aſide this nonſuit, the follown - > 
facts appeared from the report of the judge who tried t C # 


cauſe: The ſhip in queſtion was originally a French private 
called L' Aimable Agathze, which was taken by an Engi 
privateer, and carried into Liverposl ; where ſhe got the nal 
of The Three Graces. A merchant at Liverpool afterwil 
bought her for a houſe at Amſlerdam, and a paſſport was ſe 
for her from thence, She was then inſured by a Duts) nan 
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by a French ſhip ; and carried into S. Maloes, where ſhe was 
releaſed by the Vice Admiralty Court, as being Dutch. But 
upon all appeal to the parliament of Paris, the ſentence was 
reverſed, and ſhe was condemned as lawful prize, by the name 
of The Three Graces Liverpool. It appeared in evidence, that 
there were certain French ordinances, which ordain, that where 
more than one third of the crew of a neutral ſhip are enemies to 
the king of France, the ſhip ſhall be confiſcated: that no ſhip ſhall 
be conſidered as transferred, till ſhe has been within the port of 
the purchaſer : and that a paſſport ſhall be deemed fraudulent, 
unleſs the ſhip has been in the port from whence it has been 
obtained. The ſhip's crew in queſtion conſiſted of ſixteen, five 
ef whom were French, four were Danes, two were Swedes, one 
was Dutch, one Portugueze, one Hamburger, one Norwegian, 
Wand one /r;/þman. Some of the crew ſwore, that they were hired 
by Engliſbmen, and that both the ſhipand the cargo were Engliſb. 

They alſo ſwore, that when the ſhip which took them came in 

ght, the captain ſailed back towards the Engliſh coaſt : but 
ne of the crew having informed him, that the ſhip in ſight 

zrried Engliſh colours, he reſumed his courſe. 


Lord Mansfield, —* The ſentence of the court of Appeal in 
France is concluſive. The queſtion is, what that ſentence 
eins. She is condemned as not being a Dutch ſhip. The 
rarranty is, that ſhe is Dutch, which is falſe. The law of 
ions is founded on eternal principles of juſtice; and in 
wery war the belligerent powers make particular regulations 
or themſelves. But no nation is obliged to be bound by them, 
nleſs they are agreeable to the general laws of nations; but 
ul third perſons and mercantile people are. In this cafe, the 
antiffs warrant this ſhip to be Dutch ; and they know they 
uſt conform to the marine regulations of France. The inſurers 
ook the riſk upon this warranty; but her paſs was not agree- 
ble to the treaty. The parliament of Paris did not condemn 
der as the Dutch ſhip of Am/terdam by her Dutch name ; but 
Ve Three Graces of Liverpaol. Indeed ſhe had none of 
be requiſites of a Dutch ſhip ; and the regulations require that 
_ he ſhould have been into the port of the purchaſer, in order to 
ma fer the property; the knowledge of all which circum- 
F | 8 8 ſtances 
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360 


| | 359 
and warranted as in the policy; ſhe went to ſea, was captured c H A P. 
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360 OF NON-COMPLIANCE 
c H A P. flances the inſured, by his warranty, took upon himſelf, I a0 rr 
Dur therefore of opinion, that the warranty was falſe.” " 
3 pinion, that the warranty w. 
Mr. Juſtice Miles, and Mr. Juſtice Aſphburſt concurred, 1 | 
Mr. Juſtice Buller. The ſtrongeſt ground ſeems tobe, thy / 
ſhe was warranted to be Dutch property; and yet had none Chi 
the documents neceſſary to protect a neutral ſhip, conſiſem * 
with the regulations of the court of France. The rule to { 
aſide the nonſuit was accordingly diſcharged. * 
| com 
[ 361 J So alſo in another caſe, where an infurance was made a ou 
8 the ſhip Arainbæ de Portugal, at and from Liſbon to Bminy of 
— bo. warranted a Portugueze ſbip; the ſhip was captured in Dem 85 
| Bn ber 1782, by the French, under the command of Monſ. 4 M. * 
frein. The ſentence of Sffrein was in theſe words: We 1 1 
declare that the ſhip called the Queen of Portugal, carry bl 
Partugueze colgurs, was ſeized only in conſequence of the 
7th article of the regulations concerning the navigation 0 Th 
neutrals, which ſays, that all ſhips of an enemy's conſtruction made 
which ſhall not carry a bill of ſale of a date prior to the boli 
lities, ſhall not be conſidered as neutral, and hall be dechei It! 
good prize; and the ſaid ſhip having been built at Hs! 
under the name of Arnable, and navigated under Engij au 
lours till 1781, when ſhe took Portugueze colours, is ab ſolutel ce 
in the ſituation above- mentioned. The ſentence proceeded i open t 
declare, that the confiſcation did not proceed on the ground ( ho h. 
want of papers, a verbal proces having proved, that they we 
deſtroyed by ſome ſeas Ihipped in the courſe of the voyage; i An 
it alſo ſtated, that there were no contraband goods on b,. 
From this ſentence De Souza appealed to the council of er e 
zes at Paris; and on the 4th of January 1786, that bole” ha 
after reciting the ſemtence of Si rein, proceeds thus: wal"! 
<« by virtue of the power given to us by our ſaid office | as go 
Admiral, adopting the declaration of the Baililf de SAH cor 
<< have declared, and do declare the ſaid ſhip Queen of Parity eat, th 
% Oc. gord prize; and have, and do confiſcate the ſame med. 
« the benefit of the king. De Souza ſtill further appealel Mr ſnig 
the King in council; and on the Sth of May 1787, ' Adm 
following ſentence was pronounced, after reciting all the i Sins 


i 
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WITH WARRANTIES. 


mer ſentences and other documents in the cauſe: “ His ma- C H A P. 


« jeſty has ordained, and does ordain, that the ſentence of the 
« Council of Prizes of 4th January 1786, ſhall be executed, 


« agreeable to its form and tenor.“ 


/ 


As ſpon as theſe ſentences were opened, Lord Kenyon, 
Chief Juſtice, was of opinion, that they were concluſive evi- 
tence againſt the warranty entered into by the plaintiff, The 
courts abroad, whoſe ſentences have been mentioned, were 


dad a juriſdiction over the ſubject matter. 


made to ſet it aſide. 


bo has warranted his property to be neutral. 


er the amount of the inſurance from the underwriters. 


The plaintiff was non-ſuited ; and no application was ever 


It has alſo been determined, that where no ſpecial ground at 
al is Rated ; but the ſhip is condemned generally as good and 
awful prize, the court here muſt conſider it as concluſive evi. 
tence that the property was not neutral, and will not again 
open the proceedings of the court abroad in favour of the party, 


The 


up had been taken in the courſe of her voyage by a Spaniſh 
elſcl, carried into Spain, and her cargo was there condemned 
as gd and lawful prize.” There was an appeal to a ſupe- 
or court, which reverſed the ſentence : but upon a further ap- 
dea, the latter deciſion was overturned, and the former con- 


med. At the trial of this cauſe before Lord Mansfield, his 


8 8 2 


briſhip being of opinion that the ſentence of the Spani/h Court 
Admiralty was concluſive evidence of the falſhood of the 
antiff's warranty, the plaintiff was nonſuited. A motion 


Was 


competent to the deciſion of the point; and we muſt ſuppoſe 
that they have done properly, and have acted according to 
the jus inter gentes. This ſhip was condemned becauſe ſne 
had not thoſe documents to prove her neutrality, which are re- 

quired by the ordinances of France. The courts which con- 
demned this ſhip proceeded according to the laws of nations, Buller in the pre- 
all courts of Admiralty do : but here it is ſufficient, that they 


302 ] 


See as opinion 
of Mr. Juſtice 


ceding caſe, Acc, 


An action was Ps" upon a policy of inſurance on goods Saloucei v. 
arranted neutral on board the Thetis, a Tuſcan ſhip, to reco- 


Voodmaſs, B. R. 
Hill. 24 Geo. III. 
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362 OF NON- COMPLIANCE 


C H A P. was made, and fullyargued to ſet aſide the nonſuit, which was 
— unanimouſly refuſed by the whole court of King's Bench, 


Lord Mansfield. —< The policy here warrants that this cargo 
was neutral property. It appears from the policy itſelf, that 
the ſhip was neutral ; becauſe it 1s called a Tuſcan ſhip; but 
the warranty is that the goods are neutral. It muſt be preſy 
med from the condemnation, as no other cauſe appears, that it 

. | proceeded on the ground of the property belonging to an enemy 
Vide fopra. In the caſe of Bernard! v. Motleux, the deciſion of the cour | 
turned upon the particular ground of the confiſcation appear 

ing on the face of the ſentence ; and that it did not appear tob 

| on the ground of being enemy's property. This being ſo, th 

F 363 ] court gave the party an opportunity to ſhew by evidence, th: 
the ſpecifick ground was really the cauſe of the condemnation 

In this caſe, at Gurldhall, the counſel admitted the general rule 

but they ſaid, if a copy of the proceedings could be had, a ſpe 

cial cauſe would appear. The proceedings are now come ; at 

from them it appears, that the queſtion turned entirely upon tly 


* 


property of the goods. For in the ſecond court, to which the þ 
appealed from the ſentence of the firſt, the queſtion was, v 71, 
ther the goods were free: the decree was, that they were. B it 
the third court overturned the deciſion of the ſecond. It is ul cour 
ficient, however, that no ſpecial ground is flated; and then dis 
fore the rule muſt be diſcharged.” boar 
} 
If the ground of deciſion appear to be not on the want 4g 
neutrality, but upon a foreign ordinance manifeſtly unjuſt, at ler 
contrary to the laws of nations, and the inſured has only infri fate 
ged ſuch a partial law; as the condemnation did not proceed g Frou 
the point of neutrality, it cannot apply to the warranty, ſo Wl c ful 
diſcharge the inſurer. the {| 
xtynev. Walter, In a policy of inſurance, the /hip was warranted to be Part 5 
1 2 gueze; and having been taken in her voyage by a French p wh 
vateer, ſhe was carried into France. The Court of Admiral 200d! 
condemned her becauſe ſhe had an Engliſh ſupercargo on boal ndiv; 
It appeared that there was a French ordinance, prohibiting | cherte 


Dutch ſhip from carrying a ſupercargo belonging to any nati 
at enmity with the court of France. In an action againſt f 
under writer, theſe facts appeared; upon which, a verditt 


fou 


WITH WARRANTIES. 


h was WY pon this queſtion, whether the circumſtance of having an 2. 


. ß ſupercargo was a breach of neutrality; and whether ſuch 
cargo ifkntence was concluſive. 
„ thi Lord Mansfield. —< It is an arbitrary and oppreſſive regula- 
py don, contrary to the law of nations. If you were both ignorant 
1 if it, the underwriter muſt run all riſks; and if the defendant 
knew of the edict, it was his duty to enquire, if there was ſuch 
1 ; ſupercargo on board. It muſt be a fraudulent concealment 
| "Yo vitiate a policy. But it is remarkable that neither party has 
f of lad any thing of the treaties between France and Portage, a 
ft [Judgment for the plaintiff. 
8 One more rule is worthy of obſervation; which is, that 
nation 


tough the veſſel be condemned as prize, yet if the grounds of 
meg de lentence appear manifeſtly to contradict ſuch a concluſion, 
a ſpe the court here will not diſcharge the underwriters by declaring | 


4 : that the inſured has forfeited his neutrality, 
pon til 


ch the An 1 was brought upon a policy of inſurance onthe ſhip gc; v. 


ohnſon, B. R. : 
ill. 25 Gea. 
III. 


, ha 1 %, a Tuſcan ſhip, warranted neutral. At the triab a ver- 
e. B dict was found for the plaintiffs, ſubje& to the opinion of the 
is ww court, upon a caſe ſtating, That the plaintiffs were Tuſcan ſub- 
the etis reſident at Leghorn : that the ſhip, having neutral goods on 
board conſigned to London, was captured off the coaſt of Bar- 
tary by a Spaniſh veſſel. That ſhe was carried into Spain, and 
tere condemned as prize; which ſentence upon appeal to a 
ſuperior court, was reverſed: but upon a further appeal, the laſt 
ſentence was reverſed, and the firſt confirmed. That the 
grounds of condemnation were two; 1ſt. That the ſhip Thetrs 
rfuſed to be ſearched, and reſiſted with force, having fired at 
tte ſhip of the Spaniard: 2d. That the Thetis had no char- 
ter party on board. The Captain anſwers theſe two grounds 
thus; 1ſt. That he reſiſted and fired, the Spaniard having 
tiled him under falſe colours; 2d. That he had taken the 
goods on board by the piece, and had nat freighted her to any 
individual; in which caſe a manifeſto was ſufficient, without a 


ah 1 charter party. The ſentence of the laſt court admits the ſhip 
y | 
int £83 | to 
dict 1 

foul 


bund for the plaintiff, ſubje& to the opinion of the Court, CH A P. 
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CHAP. 
XVIII. 


365 J 


Vide ſupra. 


OF NON-COMPLIANCE 


to be neutral; for it Nates ii it to be © the ſhip Thetis, a Tuſcan 


ſhip, _- "as 
Lord Mansfield was abſent at the argument of this caſe 
Mr. Juſtice /Yilles—« This is clearly a neutral ſhip. Some. 


thing was ſaid in argument about barratry; but I do not think | 


the act of the Captain in this caſe amounts to that offence. The 
ſecond ground of condemnation is given up by the counſel; and 


the remaining queſtion is, whether the Captain has been puilty 


of Juch a breach of neutrality, as ſhould affect the owners. If 

à ſhip be neutral, and ſhe be ſtopped, thoſe, who ſtop her, muſt 
pay for the detention.” But it is ſaid ſhe muſt ſtop to be ſearched, 
I find no authority for ſuch a poſition. Beſides, the circumſtan- 
ces are very ſuſpicious. The Captain ſeems to have acted pro- 
„. Stoppage is always at the peril of the captors.“ 


ä Mr. Juſtice Ah. “] take the principle laid down atthe | 


bar to be true, that a ſhip warranted neutral, muſt conduct 
herfelf ſo as not to forfeit her neutrality. But the facts of this 
caſe do not admit of the application. I do not find, that a neu- 


tra] ſhip muſt ſubmit to be ſearched. It is rather an act of ſupe- | 
rior force, always reſiſted when the party is able; and the right WI 


falls within this poſition, that the ſearcher does it at his perl, 


If he find any thing contraband, or the property of an enemy, | 
he is juſſified: if not, he pays coſts. Is there any thing to 
juſtify the ſearch in this caſe ? certainly not, for the cargo 


was neutral.“ 


Mr. Juſtice Buller, —< It is not neceſſary to give an opinion 
as to barratry; but I take it to mean a wilful act of the captain $ 


to the injury of the owners. This would have been barratr); 


if it had been an act, which forfeits the neutrality. I do not | 


agree that the property muſt continue neutral during tbe whole 
voyage. If it be neutral at the time of ſailing, it is ſufficient; 

and if a war break out next day, the underwriter is liable. 
The anſwer given to the claim of ſearch is concluſive, that the 
party does it at his peril; juſt like the caſe of Cuſtom- houſe 
officers. The practice of the Admiralty confirms it; for they 
give coſts in Caſes of improper detention: which they would 


not do, if neutral ſhips were, at all events, liable to be ſtopt. 
Detention 


can 


WITH WARRANTIES. 
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Detention by particular ordinances, which do not form a part CHA P. 


of the law of nations, is a riſk within the policy. At firſt 1 
compared this caſe in my own mind to that of an illegal voyage; 
hut they are no way ſimilar; for a ſhip is only bound to take no- 
tice of the laws of the country ſhe ſails from, and of that to 
which ſhe ſails; but not the particular ordinances of other pow- 
es.” Judgment was accordingly given for the plaintiff, 


Theſe are the caſes which have been decided relative to the 


judgments of foreign courts being concluſive, and the effects 
which they have upon the contract of inſurance ; and from all 
of them it ſhould ſeem, that this general doctrine may be col- 
k&ed: That wherever the ground of the ſentence is manifeſts 
and it appears to have proceeded expreſsly upon the point in iſſue 
between the parties; or wherever the ſentence is general, and 
no ſpecial ground is ſtated, there it ſhall be concluſive and bind- 
ing, and the courts here will not take upon themſelves, in a 
collateral way, to review the proceedings of a forum, having 
competent juriſdiction of the ſubject matter. But if the ſen- 
tence be ſo ambiguous and doubtful, that it is difficult to ſay on 
what ground the deciſion turned ; or if there be colour to ſup- 
poſe, that the court abroad proceeded upon matter not relevant 
to the matter in iſſue; there evidence will be allowed in order 
to explain. And if the ſentence upon the face of it be mani- 


{eſtly againſt law and juſtice, or be contradictory, the inſured 


hall not be deprived of his indemnity ; becauſe, to uſe the 
words of Mr, Juſtice Buller, any detention, by particular ordi- 
nances or decrees, which contravene or do not form a part of 
tie Jaw of nations, is a riſk within a policy of inſurance, 


XVIII. 
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CHAPTER Tuz NIN ETEENTEH WM” 


Of Return of Premium. 


” I A P. Hen in ſeveral chapters "FO fully of the various 
caſes, in which policies of inſurance are either, abſolute 


FFF void, or are rendered of no effect by the failure of the inſured 4s 
in the performance of ſome of thoſe conditions, which he had 

taken upon himſelf: the next object of our enquiry will be, u a 

what caſes, and under what circumſtances, there ſhall be, a re. the 

turn of premium. | ie, 

dent 

In all countries, 1n which inſurances have been known, it has 1000 

Loccenius Ge jure ben a cuſtom, coeval with the contract itſelf, that where paid 

rs . property has been inſured to a larger amount than the real value, 200 

the infurer ſhall return the overplus premium; or if it happen fy 

that goods are inſured to come in certain ſhips from abroad bro! 

1 Mag. 90. but are not in fact ſhipped, the premium ſhall be returned, i a 

5 the ſhip be arrived before the policy is made, and the under. | mer 

writer is acquainted with the arrival, but the inſured is not, it poſi 

ſhould ſeem the latter will be entitled to have his premium re- ig 

ſtored, on the ground of fraud. But if both parties be ignorant thi 

of the arrival, and the policy be (as it uſually is) lf? ar nat li Aud 

think in that caſe the under writer ſhould retain ; becauſe under turn 

ſuch a policy, if the ſhip had been loſt, at the time of ſubſcribing the x 

he would have been liable to pay the amount of his ſubſcription. þ th 

The parties themſelves frequently inſert clauſes in the policy reaſo 

ſtating, that upon the happening of a certain event, there ſhall ceive 

Dougt. 255: be a return of premium. Theſe clauſes have a binding oper give 

7 tion upon the parties; and the conſtruction of them is a matter 

: Vezey 319. for the court, and not for the jury, to determine. In ſhort, it n | 

| the ſhip, or property inſured, was never brought within the 1 

terms of the written contract, ſo that the inſurer never has run * 

any riſk, the premium muſt be returned. 2 

| | 5 

The principle, upon which the whole of this doctrine depend, Was 

is ſinple and plairfy admitting of no doubt or ambiguity. The lezy 


riſk 


OF RETURN OF PREMIUM. 368 


riſk or peril 1s the conſideration for which the premium is to be C 4 A P. 
paid: if the riſk be not run, the conſideration for the premium 
fals; and equity implies a condition, that the inſurer ſhall not Pothier n. 179. 
-ceive the price of running a riſk, if, in fact, he runs none. 

tis juſt like the contrat᷑t of bargain and fale ; for if the thing 3 Burr. 240. 
1d be not delivered, the party who agreed to buy, is not liable Ryccus, Not. 88. 
to pay. Thus to whatever cauſe it be owing, that the riſk 1s 

not run, as the money was put into the hands of the inſurers Comp. 668. 
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1ous merely for the riſk of indemnifying the inſured, the purpoſe hay- 
eh ing failed, he cannot have a right to retain the ſum ſo depoſited 
ured for a ſpecial caule. 


Accordingly in an action of indebitatus aſſumpſit brought by Martin v. Sit- 
the plaintiff for 5 J. received by the defendant to the plaintiff's pong TO 
uſe, where the general iſſue was pleaded; it appeared in evi- 
tence, that one Barkdale had made a policy of inſurance upon 


le. 


has account for 5 J. premium in the plaintiff's name, and that he had 
here paid the ſaid premium to the defendant, and that Barkdalehad no 
lue, goods then on board, and ſo the policy was void. To this Is 
pen action two objections were taken: 1ſt. That it ſhould have been *# 
0ad, brought in Barkdale's name, which was over-ruled. 2dly. 8 
I at this ought to have been a ſpecial action on the cuſtom of He 

der- merchants. Lord Chief Juſtice Hall cited a caſe of money de- Be 
5 It poſited upon a wager concerning a race, that the party winning 1 
Te- git bring an action of indebitatus aſſumpfit, for money received ® 
rant vhis uſe; for now by the ſubſequent matter it is become as ſuch. A 
fl And as to the caſe in queſtion, the money is not only to be re- Hh 
ider turned by the cuſtom, but the policy is made originally void, 8 
ing ite party, for whoſe uſe it was made, having no goods on board; 3 
100, bo that by this diſcovery, the money was received without any 1 
ich, reaſon, occaſion, or conſideration, and conſequently it was re- = 
hall teired originally to the plaintiff's uſe. And ſo judgment was 1 
8 given for the plaintiff, | * 
tter 3 4 
cif [cite this caſe for two purpoſes ; becauſe it ſerves to ſhew in | 
he Wat form of action the plaintiff ought to demand a return of 
run premium : and it alſo points out, that as early as the beginning 

a the reign of /Yilliam and Mary, the true principle, on which 

te premium ought to be returned, was fully eſtabliſhed. It 
nds, v aid in the introduction to this chapter, that clauſes are 
K lc7vently inſerted in policies of inſurance, containing con- 
1 | 


ditions, 
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ditions, on the performance or non-performance of which, the 
premium is returnable ; and that to decide upon the conſſruc. 
tion of ſuch conditions is the province of the court, and not of 
the jury. Such a caſe occurs, which may properly be men- 
tioned here. | 


This action was brought againſt an underwriter, for a f. 
turn of premium. The material part of the policy was in theſe 


words: At and from any port or ports in Grenada to Lindy, 


« on any ſhip or ſhips that ſhall ſail on or between the firlt of 


May and the firſt of Auguſ? 1778, at 18 guineas fer cn! 


&« to return 81. per cent. if ſhe ſails from any of the Meſt lid 


4 iſlands, with convoy for- the voyage, and arrives.” At tie 


bottom there was a written declaration that the policy was an 
ſugars (the muſcavado valued at 207. per hogſhead) for account 
of L. ©. being on the firſt ſugars which ſhall be ſhipped for tha 
account. The ſhip the Hankey ſailed with convoy, within the 
time limited, having on board 51 hogſheads of muſcavado ſugar, 
belonging to L. 2. She arrived fafe in the Downs, where the 
convoy left her ; convoy never coming farther, and indeed 
ſeldom bey ond Portſmouth. After ſhe had parted with the con- 

voy, ſhe ſtruck on a bank called the Pan Sang, at Margat, 
and 11 of the 51 caſks of ſugar were waſhed oyerboard, andthe 
reſt damaged. The ſhip was afterwards got off the bank, and 
proceeded up the river, arrived ſafe in the port of Londen, and 
was reported at the cuſtom-houſe. The ſugars ſaved were 
taken out at Murgale, and, after undergoing a ſort of cure, by 
a perſon ſent from town for that purpoſe, they were carried to 
London in other veſſels ; and the 40 hogſheads being fold, pro- 
duced 3401. inſtead of 8007. which was their valuation in the 
policy. The defendant had paid into court the value of the 
ſugars loft, and a return of 8 J. per cent. on 340 J. The plaintiſs 
inſiſted, that they were intitled to have 8 J. per cent. allo re- 
turned on the valued price of the eleven hogſheads of {ugzr, 
which were loſt, and on the difference between what the fe- 
maining forty hogſheads produced, and their valued price. At 
the trial, before Lord Mansfield, the plaintiffs had a verdid to 
the full amount of their demand. The chief queſtion, * 
the motion for a new trial, was, to what the word“ arrive” 
was intended to apply, 


Lord 


me 
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Lord Mansfield.“ The ancient form of a policy of inſurance, C H. A P. 
which is till retained, is, in itſelf, very inaccurate ; but length 85 
ok time, and a variety of diſcuſſions and deciſions, have reduced 
it to certainty. It is amazing, when additional clauſes are in- 
toduced, that the merchants do not take ſome advice in fram- 
ing them, or beſtow more con ſideration upon them themſelves. 
do not recollet an addition made, which has not created 
doubts on the conſtruftion of it. Here a word or two more 
would have rendered the whole perfectly clear. However, I 
have no doubt how we muſt conſtrue this policy. Dangers of 
the ſea are the ſame in time of peace and of war; but war in- 
troduces hazards of another ſort, depending on a variety of 
circumſtances, ſome known, others not, for which an additional 
zremium muſt be paid. Thoſe hazards are diminiſhed by the 
protection of convoy,and if the inſured will warrant a departure 
with convoy, there 1s a diminution of the additional premium, 


the inſured will not warrant a departure with convoy, he pays 
the full premium, and in that caſe the under writer ſays, If it 


tum out that the ſhip departs with convoy, I will return part 
u of the premium.“ But a ſhip may ſail with convoy, and be 
ſarated from it by a ſtorm, or other accident, in a day or two, vide ante, c. 18. 
nd loſe its protection. On a warranty to ſail with convoy, that 
would not be a breach of the condition ; but, to guard againſt 
ut riſk, the inſured adds, in policies of the preſent fort, & the ſhip 
& muſt not only ſail with convoy, but ſhe muſt arrive, to entitle 
6 me to the return.“ The words, and arrives, do not mean that 
tle (hip ſhall arrive in the company of the convoy, but only that 
he herſclf ſhall arrive. If ſhe does, that ſhews, either that ſhe 
bd convoy the whole way, or did not want it. But, in the 
opulation for the return of premium, no regard is had by the 
parties to the condition of the goods on the arrival of the ſhip. 
he conſtruction, contended for by the defendant, is adding a 
comment longer than the text. If it had been meant that no 
Feturn ſhould be made, unleſs all the goods arrived ſafe, they 
ould have ſaid, „if the ſhip arrive ww:th all the goods,” or 
F Jafely wwith all the goods. The total or partial loſs of the 
goods was the ſubject of the indemnity, and muſt be paid for by 
ke underwriter. But, as to the return of the additional pre- 


dum, whether the goods arrive ſafe or not, makes no part of 
| | the 
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the queſtion. The ſingle principle which muſt govern is, thy 
in the events which have happened, the war riſk has been ray 
too high.“ ; | | 


Mur. Juſtice /Filles, and Mr. Juſtice Ih, were of l. 
ſame opinion. 


ck 


Mr. Juſſice Buller. I am of the ſame opinion. The que. 
tron is for the deciſion of the court, not of a jury, ſince it arifs 
on the conſtruction of a written inſtrument. What owes rife 
to an increaſe of the premium? The danger of capture. 
When that danger is diminiſhed, the conſtruction muſt be 
that there ſhall be a proportional return of premium.“ Tie 
rule for a new trial was accordingly diſcharged. 


By the law of England, it has been clearly ſettled, tha 
whether the cauſe of the riſk not being run, is attributable t 
the fault, will, or pleaſure of the inſured, ſtill the premium 
to be returned. Foreign writers have in ſome meaſure differed 
in opinion upon this point; and it may not be improper to 
obſerve how far they vary or agree with our own. The 
Italian writers agree with us, that the contract in queſtion 
is conditional, and that the riſk is the very eſſence and main 
Jpring of the whole. But till they inſiſt and contend, tht 


it is not lawful for the aſſured, by their «wn act, to break the I 
contract; and that in ſuch a caſe, the inſurer is not obliged Ne 
to return the premium. They hold indeed, that if the voyage the 
be put an end to by any accident, ſuch as the ſhip being bum, inſu 
or by publick authority; or if more goods were bond fide in: vece 
ſured, than were actually on board: in the former caſes, the Thi 
whole; and in the latter, a proportional part of the premium frau. 
ſhould be returned. But if a man ſay he has goods on boatt, all t 
and inſure them, knowing that he has none, they aſk this refer 
queſtion : “An aſſecurator teneatur reſtituere pretium, eo 0 
« quod in navi non fuerunt merces? Videbatur afſecurator N 
« tenen ad reſtitutionem pretii recepti : fed in contrarium el - . 
veritas, quod non ſolum non teneatur pretium reſticuer i eder 
« imo poſſit patere illud; et ratio eſt quia licet emptio pe- Clare 
9 . 

riculi non teneat in præjudicium promiſſoris, tamen In op 
« cjus favorem, et in præjudicium aſſecurati falſa afett 1 f 
« bene tenet,” | | | W 

| trary 
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The French law-givers have, however, decided upon this C H A P. 
point agreeably to our laws; and have accordingly, in the » 


ſumous ordinances of Lewis the Fourteenth, inſerted an arti- 2 Emerigon, 53. 


: j . : Ord. of L-w. 
de declaring, that if the voyage is entirely broken up before tit. At 4-4 


the departure of the ſhip, even by the act of the inſured, the 


inlurance ſhall be void, and the underwriter ſhall return the 

premium, reſerving one half per cent. for his trouble. This 2 Val. g3. 
article affords ſcope to Valin, the very learned commentator 

upon theſe ordinances, to point out the advantages which the 

inſured enjoys above the inſurer, in being thus able to put an 

end to the contract, even after it is ſigned, which the under- 

Indeed, when we conſider 

that the premium 1s nothing more than the price of the perils, 

which the underwriters ought to run; and that the obligation pothiet Nod 
to pay the premium contains this tacit condition, © I will pay 79. 

« if the inſurers run the riſt;“ it is perfectly conſiſtent with 

that principle, that when the riſk is not run, whatever be the 

cauſe, the premium is not due to the inſurers. Accordingly 

in England, it has always been the cuſtom, when the policy Molloy, 1. 2. c. 7. 
i" cancelled, to return the premium, deducting one half“. 


per cent, 


The generality of the rule here cſtabliſhed would ſeem to 
extend it even to caſes of fraud on the part of the inſured. But 
the laws of France, upon this ſubject, have declared, that the Ord. 22 14. 
inſured ſhall be obliged to reſtore to the inſurer, whatever he has FN IN 
received from him, and alſo to pay him double the premium. 
This queſtion relative to a return of premium, in caſes of vide ante, e. 10. 
fraud, was very fully diſcuſſed in the chapter of fraud, and F. 243. 
all the caſes fully cited; to that chapter therefore I muſt now 


reter the reader. 


Some of the ſtatutes for preventing the exportation of wool, 
and other ſtaple commodities of the kingdom, and which, in 
order more effectually to prevent ſuch exportation, have de- See ante, ch. 13. 
clared policies of inſurance on thoſe articles to be null and F 45. 
roid, have enacted that the premium ſhall not be reſtored to 
the inſured, 


When a policy is void, being made without intereſt, con- 19 Geo. IT, 


ary to the ſtatute of the 19 Geo. the Second, if the ſhip has Vide fupra, 
| arriv © + 
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C ; 7 P. arrived ſafe, the court will not allow the inſured to recony 
back the premium; according to the old rule of law, i; * 
deliclo potior eſt condilis poſſidentis. But in the deciſion of te 
caſe, in which this doctrine was held, the court ſeemed toreh 
much upon the diſtinction of contracts executed and executory: 
Doug. 454. that this was a contract executed, the ſhip having arrived beo 
| the demand was made; but when a contract executory is tobe 
reſcinded, it can only be done upon the equitable terms 9 
putting all parties in their original ſituation. Mr. Juſig 
Milles in this caſe differed in opinion from the reſt of the cour 
for reaſons delivered by the learned judge, and which will 

pear in their proper place. 


that 
17 
nn 
| | con! 

Lowry and ano- The plaintiffs had lent to Law/on, captain of the Lord Hall hun 
Devel 5 Eaſt Indraman, 26,0001. for which he had given them a con | 
Vide inte, mon bond, in the penal ſum of 52,0007. While he was mi 
1 | his ſhip at China, the plaintiffs got a policy of inſurance, u 
derwritten by the defendant and others, which was in the 

following terms: At and from China to London, beginning 

< the adventure, upon the goods from the loading thereof on 

“ board the ſaid ſhip at Canton in China, 8c. and upon the ſas 

* ſhip, from and immediately following her arrival at Cann, 


„ valued at 26,0007. being the amount of Captain Patrit 


foll 
then 
terel 
haza 
natu 
tifls | 
6 it 


« ww; 


e Latuſon's common bond, payable to the parties as ſhall Ag 
« deſcribed on the back of this policy: and it bears date the nid, 
« I6th day of December 1775; and in caſe of a loſs, 1 oth the : 
« prof of intereſt to be required than the exhibition of the ja gemi 
4 « bond : warranted free from average and without benefit i ſo hs 


&« wage to the inſurer.” At the head of the ſubſcriptions wal 
written, © On a bond as above expreſſed.” Captain Lauſ 
ſailed from China, and arrived ſafe with his privilege (at 
called) or adventure, in London, on the firſt of Jul 1777 
none of the events inſured againſt having happened. The 
receipt of the premium was acknowledged on the back of the 
policy. The inſured brought this action for a return of the 
premium, on the ground that the policy being without interel 
the contract was void. The cauſe came on before Lord Man 
field, at Guildhall, when his Lordſhip was of opinion, that t 
policy was a gaming policy, prohibited by the ſtatute of 1 
Geo. 2. c. 37. and both parties equally guilty of a breach 0 


ws lf 
the law; that the rule, therefore, of melior 9% Om” 
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"Cover 
1 ju: ecoves the premium. A verdift was accordingly found for the 
1 te 1-f-ndant, agreeably to his Lordſhip's directions; but, the next 


on noming, he expreſſed a doubt as to the propriety of his opinion, 
ton becauſe the money had been paid upon an executory agreement, 
lo NY ncn could never have been completed. A new trial was 


tobe 
ms 0 
jullie 
Court 


ul ap 


then moved for and fully argued. 


Lord Mansfield, —< It is certainly true, in many inſtances, 
that firſt thoughts are beſt, I am now very much inclined to 
y firſt opinion. There are two ſorts of policies of inſur- 
nance: mercantile and gaming policies. The firſt fort are 
contracts of indemnity, and of indemnity only; and from that 
Tall principle a great variety of deciſions and conſequences have 
com followed. The fecond ſort may be the ſame in form; but in 


s wit: hem there is no contract of indemnity, becauſe there is no in- 
fy Wn tereſt on which a loſs can accrue. They are mere games of 
in te ard; like the caſt of a die. In the preſent caſe, the 
"7 nature of the inſurance is known to both parties. The plain- 
of on 


ils ſay, (We mean to game; but we give our reaſon for 
it; Captain Lawſon owes us a ſum of money, and we 
« want to be ſecure, in caſe be ſhould not be in a ſituation 
© to pay us.” It was a hedge. But they had no mtereſt ; 
tor, if the ſhip had been loſt, and the underwriters had 
paid, ſtill the plaintiffs would have been entitled to recover 
the amount of the bond from Lawſon. This then is a 
gaming policy, and againſt an act of parliament ; and there- 
tore it is clear that the court will not aſſiſt either party : 


ne ſa 
zanton; 
atrick 
hall be 
te the 
7 oth 


be jad 
2 


was . ; EO 
— *ccording to the well known rule that in pari delicto, &c. 

I wor that the defendant's right is better than that of the plain- 
as It 15 | 


tiffs, but they muſt draw their remedy from pure fountains. 


8. | have returned to my old opinion; ſometimes you miſs the 
bs mark, by taking too long an aim,” 

of the | 

of ti Mr. Juſtice /Yilles,—-* I ſhall make no apology for differing 

nterel from the reſt of the court in a caſe where ſuch great abilities 
M bwe entertained two different opinions. The premium has 


hat te been paid, and yet no riſk run; for the policy was void from 
of 19888 ©* beginning, and the inſured could not have recovered from 
-aCh 01 the underwriters if the ſhip had been loſt. But I cannot think 
0 pi * 2 gaming policy, It does not appear to me that the parties 

deni | had 


Intis, was applicable to the caſe, and the plaintiffs could not C HA 
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| XIX. whole was diſcloſed, and they thought there was an interes 5. 
This was a miſtake ; but it 1s a, new point of law, I 
. caſe, cited from Precedents in Chancery, is not, perhaps, . 
; cCiſive, but it goes a great way; and it would be very hari | 
that a party ſhould loſe that which he has paid under x 1 
miſtake. I think, in conſcience, the defendant Oueht to x tne 
fund the premium.” : an 
Mr. Juſtice 4/hur/?.—* I am clear that there ought not y P 
L be a new trial. A policy of inſurance ought to be a mere cx con 
| tract of indemnity, and nothing more; but here the mor 
might have been paid twice; which ſhews deciſively, that ti 
was a gaming policy.” | 1 
Mr. Juſtice Buller. —“ It is very clear to me that the plii 
tiffs ought not to recover. There was no fraud on the pad 
the underwriters, nor any miſtake in matter of fab. If th 
law was miſtaken, the rule applies, that 7gnorantia jurit m 
excuſat. This was a mere gaming policy, without inter 
There is a ſound diſtinftion between contracts executed an 
executory, and if an action is brought with a view to reſcin 
a contract, you muſt do it while the contract continues ext It 
cutory, and then it can only be done on the terms of reo 
the other party to his original ſituation. There was a cale 0 20 
Walker v. Chapman, ſome years ago in this court, where | 
ſum of money had been paid in order to procure a place in iy n 
Cuſtoms. The place had not been procured, and the par) 2 
| who had paid the money, having brought his action to reco! 
| it back; it was held that he ſhould recover, becauſe the ch ge 
| tract remained executory. So, if the plaintiſfs in the pre... 
| caſe had brought their action, before the riſk was over, andt 
voyage finiſhed, they might have had a ground for thei 13 W _ 
| mand; but they waited till the riſk, ſuch as it was, (not inde. _ 
founded in law, but reſting on the honour of the defendant) ty Wing 
4 been completely run. It makes no difference whether er te 
premium was paid before the voyage or after it.” The v 
was diſcharged. 
A v. And very lately it has been held upon the _ 
eteher. ö 


3 Term. R. 266. 
Sce ante p. 279. 


Lowry v. Bourdieu, as not being diſtinguiſhable from it 


— 
[i 


an action for money had and received will not lie to recover C H A p. 
mi f a re-aſſurance void by the ſtatute of 1 . 
hack the premium o | void by atute of 19 | 


Ces. 2+ th. 37. 


Lord Mansfield, after the rule was diſcharged in Lowry v. 
Burdieu, ſaid, he deſired it might not be underſtood, that 
the court held, that, in all caſes where money has been paid on 
n illegal conſideration, it cannot be recovered back. That 
in caſes of oppreſſion, when paid, for inſtance, to a creditor to 
induce him to ſign a bankrupt's certificate, or upon an uſurious 
contract, it may be recovered, for, in ſuch caſes, the parties 
re not in par? delicto. | 


That the court, in the caſe of Lowry v. Bourdieu, proceeded 
pon the diſtinction between contracts executed and executory, 
b evident not only from Mr. Juſtice Buller's opinion, but is. 
in ſome meaſure, confirmed by what fell from Lord Mansfield, 
Ion a ſubſequent occaſion, when this caſe was cited; al- 
ris M bough it muſt be confeſſed, that the caſe about to be quoted, 
ntere ich was only decided ſuddenly at nf prius, is a good deal 
ed ken by the ſubſequent deciſion of Andree v. Fletcher, 
reſcin 
es exe 
ſtor! J 
caſe 0 
here 
e in tit 
je par!) 
recoy 
he con 
preſen 
and ih 
heir de 


pare 


It was an action brought upon two wagers; one of 261. 55, Whattgn v. 
o 1004. the other of 13/7. 25. 6d. to 30. that the colonies of Mick. pars 
nh America would be admitted or acknowledged indepen- 7752» * Guilds 
{nt ſtates, by ſome public official act or inſtrument made or 
ecuted, on the part of the king or government of France, 

n ſome time on or between the 1ſt of February and the Iſt of 
pril 1778, both days incluſive. The defendant pleaded nen 
Hint. Upon the opening of this caſe, Lord Mansfi*id di- 
led the plaintiff to be nonſuited, But the counſel for the 
Jantiff inſiſted, that he was entitled to a verdict for the 
jemium on the general count in the declaration, for money 
ad and received to his uſe, which his Lordſhip permitted, on 


wn ground of the contract being void, and of the defendant 
ter ü. ng money in his hands, which he ought not to retain. 
* E the defendant it was ſaid, that he was entitled to keep the 

"mum; and the caſe of Lowry v. Bourdieu was cited; but 

ard Mansfield thought it did not apply, as in that caſe the 
ority e % had been run. The point there decided was, that an in- 
it, tladdce being made without intereſt, and the premium paid, 


h h the 
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the inſured {ball not recover back the premium, rw fi 


| has arrived ſafe. And this upon the diſtinction, that the cor. 
tract, though not a legal one, was executed before the relief wa 


applied for, and no longer executory. 


From the various caſes upon the ſubject of return of Premium, 
as well as from all that has already been ſaid, it will appey, 
that in the Engli b law there are two general rules eſtabliſhed, 
which govern almoſt all caſes. The firſt is, that where the 
riſk has not been iun, whether that circumſtance was owing 
to the fault, the pleaſure or will of the inſured, or to ay 
other cauſe, the premium ſhall be returned. This rule ls 
already been pretty fully diſcuſſed. Another rule is, that if the 
riſk has once commenced, there ſhall be u apportionment ot 
return of premium afterwards. Hence in caſes of deviation 
though the underwriter is diſcharged from his engagement; 
yet the riſk being once commenced, he is entitled to retain the 
premium. Though theſe rules are ſo plain and ſimple, that 
they ſeem to preclude all poſſibility of doubt or contention ; jet 
there are few points in the law of inſurance, which have given 
riſe to a greater number of cauſes than thoſe which relate to 
the ſubject of this chapter. 


It ought, however, to be acknowledged, that lefs litigation 


has taken place in thoſe inſtances where the whole of the pie 


mium 1s either to be retained or reſtored, than in thoſe, where 


Burr. 1240. 
. 4 


from tlie nature of the agreement between the parties, or the 
nature of the voy age, the contract becomes diviſible, and the 
court can ſay, „a part of the premium ſhall be retained 
<« for the riſk run, and part ſhall be returned, as the rilk has 
« never commenced.” This ſeems to be a refinement upon 
the rules juſt eſtabliſhed ; but it muſt, at the ſame time, be 
admitted, that when it can be accompliſhed, it is a refinement 
periettly conſiſtent with equity and good conſcience, The one 
rule has provided, that if the riſk be once begun, there ſhall be 
no return : but the other rule has ſaid, and equity has alſo ſaid, 
that a man hall not be paid for a riſk which he has never in- 
curred; from whence the deduction is eaſy and natural, that if 
there are two diſtin points of time, or, in effect, two voyages 
either i in the contemplation of the parties or by the uſage of trade, 


ard only one of the two voyages was made, the premium _Y 
returne 
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OF RETURN OF PREMIUM. 
emed on the other, although both are contained in one c 
RE > | | — 
The firſt time in which this doctrine was conſidered at any 


J-ngth, was in a caſe which came before the court of King's 
Bench, in the year 1761. 


It was a ſpecial caſe reſerved at a tiial at nf prius, before Stevenſon v. 
Lord Mansfield, in London, upon an action for money had and ny; : a 
ceived to the plaintiff's uſe, brought by the plaintiff, the in- — Rep. 318. 
ured, againſt the defendant, the inſurer, for a return of part of . 
he premium. It was an inſurance upon a ſhip, at five gui- 

eas per cent. Joſt or not Joſt, at and from London to Halifax, 
Nova Scotia, warranted to depart with convoy from Portſ= 

with, for the voyage, that is to ſay, the Halifax or Louiſburgh | 
onvoy. Before the ſhip arrived at Portſmouth the convoy was 
ne, Notice of this was immediately given by the inſured to 1 
de underwriter; and at the ſame time he was alſo deſired ei- | | | 19 0 | 
ber to make the long inſurance, or to return part of the pre- | 1 
um. The jury find that the uſual ſettled premium from 
inden to Portſmouth is one and a half per cent. They alſo find 
hat it 25 zſual for the underwriter, in ſuch like caſes, to return 
jart of the premium; but the guantum is uncertain : (And the 
juntum muſt in its nature be uncertain, becauſe it depends 
won uncertain circumſtances.) It is ſtated, that the plaintiff 
Wade an offer to the defendant of allowing him to retain one 
Ind a half per cent. for the riſk he had run on ſuch part of the 


vyage as was performed under the policy, viz. from Londen to 
Portſmouth, 


ration 
e pie⸗ 
here, 
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tained 
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ver in- 
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Lord Mansfield. —“ I had not at the trial, nor have now, the | 
aſt doubt about this queſtion, myſelf, Theſe contracts are 
obe taken with great latitude: the ſtrict letter of the contract 
not to be ſo much regarded, as the object and intention of it. = 
Juty implies a condition, © that the inſurer ſhall not receive 
e price of running a riſk, if he run none.“ This is a contract 
bout any conſideration, as to the voyage from / ort ſiouiſ ta 


that it NIV; for he intended to inſure that part of the voyage, as | 
oyages el as the former part of it, and has not. Conſequently the 

f trade, red received no conſideration for this proportion of his pre- 
r um: and then this caſe is within the general principle of 
turn 


Mons for money had and received.to the plaintiff 'suſe. I do 
h h 2 18 
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not go upon the uſage: for the uſage found is only that in ile 
caſes, it is uſual to return a part of the premium, without 4. 
certaining what part. If the rilk is not run, though it i by 
the neglett, or even the fault of the party inſuring, yet the in 
ſurer ſhall not retain the premium. It has been objecd, tha 
the voyage being begun, and part of the riſk being already nm, 
the premium cannot be apportioned. But I can ſee no for 
in this objection. This is not a contract ſo entire, that ther 


can be no apportionment : for there are two parts in this con. 


tract: and the premium may be divided into two diftin@ part; 
relative, as it were, to two diſtinct voyages. The pradice 
ſhews, that it has been uſual, in ſuch like caſes, to retum: 
part of the premium, though the quantum be not aſcertained, 
And indeed, the quantum muſt vary as circumſtances vary: b 
that it never can have been fixed with any preciſe exafine, 
But though the quantum has not been aſcertained; yet the pri 
ciple is agreeable to the general ſenſe of mankind.” 


Mr. Juſtice Deniſen.— It is moſt equitable that thedeſendat 
ſhould only retain the premium for ſuch part of the voyage, a 


he has run any riſk : the inſured has a right to have the other} 


part reſtored to him. This is agreeable to the general princt 
ple of actions for money had and received to the ule of the 
plaintiff; where the defendant has no right to retain, he mul 
refund it.“ | 


Mr. Juſtice Feſer.—“ There is no conſideration for the r- 
mainder of the premium ; for in the voyage from Port/mouthto 
Halifax, no riſk was run by the inſurer, who only inſured the 
voyage with convoy : therefore he has no right to retain the 
premium for this.“ 


Mr. Juſtice /77mst declared his concurrence moſt clearly and 
ſtrongly. Theſe kind of contracts, he obſerved, are, by tit 
writers on this head, called contrattus innominati - and the ruk, 
which they lay down concerning them, is, that they are to be 
determined ſecundum bonum et equum. The jury have het 
foun an uſage to return part of the premium in ſuch cales 
which is a ſtrong proof of the equity of the thing : and nothing 
can be more juſt and reaſonable. If the riſk was once beg» 
the inſured ſhall not deviate or return back, and then lay, 7 


& will go no further under this contract, but will have my bie- 
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lle « mium returned. But upon this policy there are two diſtindt & H A P. 


t il. points of time, in effect two voyages, which were clearly in the - 
$ by contemplation of the parties ; and only one of the two voyages 

ll. was made; the other not at all entered upon. It was a condi- 

at onal contract: and the ſecond voyage was not begun; there- 

8 ſore the premium muſt be returned, for upon this ſecond part 

orce of the voyage, the riſk never took place at all. This is agreea- 

ler ple to what the writers upon the ſubject lay down; and is the 2 
con. right and juſtice of the caſe. The p/7ea was delivered to the 

" plaintiff, | 

1 Some years afterwards, the principle eſtabliſhed in the fore- 

ned, 


going caſe was attempted to be applied to one, which it did not 
at all reſemble. For the following caſe was an inſurance for 
twelve months at 91. per cent.; and becauſe the ſhip was cap- 
tured within two months after the contract was made, a return 
of premium was demanded, upon the principle of Stevenſon v. 
aut 6. But the contract in this caſe was entire; the premium 
was a groſs ſum ſtipulated and paid for twelve months; and the 
parties, when they made the contratt, had no intention or 
thought of a ſubſequent diviſion, or apportionment. = 


The caſe was thus : 


It was an action, in the uſual form, for money had and re- Tyrie v. Flet- 
ceined to the plaintiff s uſe, for a return of part of the premium. gs. . 
The cauſe was tried at Guildhall, before Lord Mansfield, when, 

by conſent, a verdict was found for the plaintiff, ſubject to the 

pinion of the court upon the queſtion, Whether, under the 

ircumſtances of the caſe, a proportionable part of the preminm 

buglt to be returned or not. If the court ſhould be of opinion 

that a proportionable part of the premium ought not to be re- 

urned, then a nonſuit was to be entered. It now came be. 

fore the court upon a rule to ſhew cauſe, why a nonſuit ſhould 

It be entered; and the caſe, as it appeared from the report, 

ns ſhortly this. The policy was on the ſhip 7/abella, at and from 

baden, to any port or place, where or whatſoever, for twelve 

thing unt, from the 19th of Augu/? 1776, to the 19th of Augn/f 

gun, i 777» both days incluſive, at 91. per cent. warranted free from . 
„res and ſeizures by the Americans, and the conſequences 

pre iefeof, In all other reſpects, it was in the common form, 

man h b 3 againſt 
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825 LW | | | 
CH AP. again all perils of the ſea, Sc. The ſhip failed from the port 
3 XIX. EN of London, and was taken by an American privater, about ty nul 


e months afterwards. Net 


Hal 
« tra 
« it! 
cont! 
from 
upon 


plain! 


Lord Mansfield. —Tt was very proper to ſave this caſe fy 
the opinion of the court, becauſe in all mercantile tranſaction 
certainty is of much more conſequence, than which way th 
point is decided; and more eſpecially ſo, in the caſe of poli 
cies of inſurance: becauſe, if the parties do not chuſe to con. 
tract according to the eſtabliſhed rule, they are at liberty ache. 
tween themſelves to vary it. This caſe is ſtript of every auth, 
rity. There is no caſe or practice in point; and therefore we 
muſt argue from the general principles applicable to all polici 
of inſurance. And I take it, there are two general rules ell. 
bliſhed, applicable to this queſtion.: the firſt is, that wherethe 
riſk has not been run, whether its not having been run wa 
owing to the fault, pleaſure, or will of the inſured, or to ary 
other cauſe, the premium ſhall be returned; becauſe a policy of 
inſurance is a contract of indemnity. The underwriter re 


delve 

priſin 
| being 
ſiderit 
tles, t 
thin 
but it 
allo fe 


mouth, 


London to Halifqs : but if the ſhip did not depart ſrom Parte 


ceives a premium for running the riſk of indemnifying the in 4 1 

ſured, and to whatever cauſe it be owing, if he do not run te uſag 

riſk, the conſideration, for which the premium or money ng ſu 

was put into his hands, fails, and therefore he ought to retun bants 

it. Another rule 1s, that if the riſk has once commenced, there 1 ſacl 

ſhall* be no apportionment or return of premium afterward. the 

For though the premium 1s eſtimated, and the riſk depends up- Mie me 

on the nature and length of the voyage; yet, if it has commen- ud a 

ced, though it be only for 24 hours or Jeſs, the riſk is run; the WM man- 

contract is for the whole entire riſk, and no part of the conſde : Miß th, 

ration ſhall be returned: and yet, it is as eaſy to apportion for ntireh 

the length of the voyage, as it is for the time. If a ſhip had been NMremiu 

inſured to the Zaft Indies agreeably to the terms of the policy Nie for 

in this caſe, and had been taken 24 hours after the riſk was be- ion ag 

gun, by an American captor, there is not a colour to ſay, that de ne; 

there ſhould have been a return of premium. So much then be twe 

clear; and indeed, perfectly agreeable to the ground of deter- Wt pat 
5 mination in the caſe of Stevenſon v. Snow. For in that cal, Madtic 
5 | the intention of the parties, the nature of the contract, and tie re, 47 
17 conſequences of it, hte manifeſtly Ito inſurances, and a 4. of. 
41 fron between them. The firſt object of the inſurance was from e 1h. 
#4 lated d. 
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/, with convoy, (particularly naming the ſhip appointed to 
| be convoy), then there was to be no contract from Portſmouth to 
Halifax : why then, the parties have ſaid, „we make a con- 
tract from London to Halifax, but on a certain contingency 


« it ſhall only be a contraft from Landon to Portſmouth.” That 


telivering their opinions, lay the ſtreſs upon the contract com- 
priſing two diſtintt conditions, and conſidering the voyage as 
| being in fact two voyages: and it was the equitable way of con- 
ſdering it; for, though it was at firſt conſolidated by the par- 
ties, there was a defeazance afterwards, though not in words. 


but it was the opinion of the whole court. There was an uſage 
pllo found by the jury in that caſe, that it was cuſtomary to 
return a proportionable part of the premium in ſuch like caſes, 
but they could not ſay what part. The court rejected this as 
a uſage for uncertainty; but they argued from it, that there be- 
ng ſuch a cuſtom, plainly ſhewed the general ſenſe of mer- 
hants, as to the propriety of returning a part of the premium 
n ſuch caſes : and there can be no doubt of the reaſonableneſs 
i the thing. There has been an inſtance put of a policy where 
he meaſure is by time, which ſeems to me to be very ſtrong, 
nd appoſite to the preſent caſe ; and that is an inſurance upon 
man's life for twelve months. There can be no doubt but the 
k there, is conſtituted by the meaſure of time, and depends 
ntirely upon it: for the underwriter would demand double the 


ben remium for /209 years, that he would take to inſure the ſame 
4. le for one year only: in ſuch policies there is a general excep- 
s be- 


on againſt ſuicide. If the perſon puts an end to his on life 
he next day, or a month aſter, or at any other period within 
be twelve months, there never was an idea in any man's breaſt» 
part of the premium ſhould be returned. A caſe of general 
Irattice was put by Mr. Dunning, where the words of the policy 
de At and from, provided the ſhip ſhall ſail on or before the 
Hf Auguſt:” and Mr. Wallace conſiders in that caſe, that 


* % whole policy would depend upon the ſhip ſailing before the 
* ated day, I do not think ſo. On the contrary, I think with 
Nous 


h h 4 Mr. 


contingency not happening, reduced it in fact to a contract 
from London to Portſmouth only. The whole argument turned 
upon that diſtinction. Mr. Yates, who was counſel for the Vide ſupra. 
plaintiff, put it ſtrongly upon that head; and all the judges, in- 


think Mr. Juſtice Milmot put it particularly upon that ground; 
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c K A P. Mr. Dunning, that cannot be. A loſs in port beer: the dy may 


= Vile arte, c. 18. 
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9 appointed for the ſhip's departure, can never be coupled with, inſu 
cContingency after the day: but if a queſtion were to ariſe abou who 
It, as at preſent adviſed, I ſhould incline to be of opinion, th; Wi cont 
it would fall within the reaſoning of the determination of Hann. pren 
ſen v. Snow : and that there were two parts, or contracts of in. 
ſurance with diſtinct conditions. The firſt is, J inſure the ſbi * 
in port, provided ſhe is loſt in port, before the iſt of Auguſt lame 
and 2dly, if ſhe be not loſt in port, I inſure her then during her P, 
voyage, from the iſt of Auguſi till ſhe reaches the port ſpecife 
in the policy. The loſs in port muſt happen, before the ri In 
upon the voyage could commence : and vice verſd; the riſkin fame 
port muſt ceaſe the moment the riſk upon the voyage begun, and t 
Let us ſee then, what the agreement of the parties is in th temp 
preſent caſe. They might have inſured from two months to 18/, 
two months, or in any leſs or greater proportion, if they i e 
thought proper fo to do: but the fact is, that they have made ſhewr 
drvifion of time at all; but the contract entered into is one ei- mont 
tire contract from the 19th of 4ugr/? 1 776, to the 19th of 4uzut e © 
1777; which is the ſame as if it had been expreſsly ſaid by the this; 
inſured, If you the underwriter will inſure me for twelre putin, 
months, I will give you an entire ſum ; but I will not har 
any apportionment.” The ſhip ſails, and the underwriter 7 
runs the riſk for /wo months. No part of the premium then 4 
ſhall be returned. I cannot ſay, if there had been a recapture . 


before the expiration of the twelve months, that the policy 


. as to c 
would not have revived.” 


on the 
ſpecifi 
ed, un 
& the 
to, wi 
anothe 
ſendan 
lumpſi 
was jo 
lum in 
The ju 
for the 
to the 


Mr. Juſtice Hon. This cafe depends upon the words of 
the policy: and I am of opinion, it is one entire contrad ati 
certain groſs ſum of 9. per cent. for a certain period of time, 
iz, twelve months; and that no diviſion is to be implied. Tit 
determination in Stevenſon v. Snow went expreſsly upon this 
conſideration, that there were H diſtinct voyages, and no con- 
ſideration received by the inſured for the premium upon the 
ſecond voyage: and there certainly was not; for there net 
was any point of time, when any riſk was run from Por! mouth, 
In Bend v. Nutt, the loſſes inſured againſt were diſtinct, and 
unconnefted with each other. 1ft. A loſs of the ſhip in pott, 
it any ſhould happen there. 2dly. A loſs in the pallage kent 
provided ſhe ſaiicd on a certain day. The ritk in ſonic police 

mar 
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may be diſtinct and diviſible in its nature. In the caſe of an C H . A P. 
inlurance on a life, the ſum 1s entire, and time is entire for the x 
whole year. So in this caſe I think the contratt is one entire 

contract: and therefore that there ought to be no return of 


premium.“ 
Mr. Juſtice Willes and Mr. Juſtice Aſhhur/t were of the 
ſame opinion. N 


per Curiam. Let a nonſuit be entered. 


In a ſubſequent caſe, the court of King's Bench adopted the 
ſame rule of deciſion, where the ſhip was inſured for 12 months, 
and the riſk ceaſed at the end of two. A diſtinttion was at- 
tempted to be made, becauſe in this caſe, the whole premium 
18/. was acknowledged to be received from the inſured at the 
rate of 15 ſhillings per month : and this, it was inſiſted, evidently 
hewed the parties intended the riſk to continue only from 
month to month. This objection was, however, over- ruled; 
the court being of opinion, that the caſe laſt reported decided 
this; and that the 15s. per month was only a mode of com- 
puting the groſs ſum, The caſe was in ſubſtance as follows: 


It was an action tried before Lord Loughborough, at the Loraine v. 


riter 
then allzes for the county of Northumberland, in which the plaintiff Dn 
Fs declared, —That the defendant, in conſideration that the plain- 
dlc uff at his requeſt, had underwritten ſeveral policies of inſurance 


% to certain ſums of money therein ſubſcribed againſt his name, 

on the ſhips, merchandizes, and other things therein reſpeCtively 
ds of WW Fecified, without receiving the full premiums therein mention- 
at « cd, undertook and promiſed to pay the plaintiff ſo much money, 
ine, N the premiums therein mentioned to be paid to him amounted 
The e, with an averment that they amounted to 40/. There was 
this WWW another count for 407. for money had and received by the de- 
con. fendant to the plaintiff's uſe. The defendant pleaded non aſ- 
1 the WW fumpſit as to all except the ſum of 37. upon which plea iſſue 
eret vas joined; and as to the 31. he pleaded a tender, and paid that 
um into court. Upon the plea of tender, iſſue was alſo joined. 
i The jury found a verdiẽt for the defendant upon the tender, and 
port, Wi ber the plaintiff upon the other iſſue, for the ſum of 157. ſubject 
Ie, io the opinion of the court, whether he was entitled to recover 


oy | that 


i 
i 
; Vo 
I} 
q 1 1 
4 1 } 

Tx 
Þ 
, * * 

* 

4 
. 
LMS 
7 1 * 

© 

hs. 

* 

ot 

7 2 

15 

* 

* * 
1 

1 
8 
5 
2 
4i,g 
* 0 #9 

1 

18 

f 
irg 
. 

8 
#; *. 
9 
— * 
N 

1 

3 
: 1+ 
3 

bed 
a 
JN 
S 
J 
1 1 
1 
_ be 
iy 

YE. 
„ F 
PIs 
q ”; } 

4 3.9 
* 
gh of 
G7 RE 
i 17 * 
9 1 
C54 £4 N 
PM 
FE 154 
1 
2 
74 5 
Ve 
bi 
N 4 
1 1 7 
1 7 6 
1 
as, We 
ws 2 R 
; * 
4 
1 
10 
q 4. 3 
on © 
3.14 
W $i 
* * 
3 0 
$71.4 
of 
: 4 
59% 
nn 
1 2.144 
Mn 
1 
NI 
* 
+l 
450418 
9 E 
WEL 
2 
4 * 
Yi! 71 
1 
- „ 

, 
431 BY 
1 74. 
$45 4 
Oo * 
"mx: 
$4.18 
"$425 
"Bs 
* Li 

1 

. 

f 

1 
1 

A 3 

: N 
* 

0 Fi 

14 
4 # 
44 
1 * 1 
* | * 
1 
. 

4 «5p! © 
4 | N 
7% 

.V « 
1 p 
12 


* a: 
TW 
1 

© S_— ITY 
S > 0 


385 


\ 
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C . P. that ſum of 15 l. orthe ſum of 37. only, upon a caſe, which ſlated 
ey In eſſecd, as follows: The plaintiff had underwritten 2001.0nz 


policy effetted at Newca/tle (which was ſet forth verbatim jj 
the caſe), whereby the ſhip the Caller ford was inſured, apainſ 
capture by the enemy for twelve months, in the coaſting tral 
between Leith and the Je of High.; beginning the 13th of 
March 1779, and ending the 13th of the ſame month, 1780 
In the body of the policy it was ſtated, That the afſurers co 
« feſſed themſelves paid the conſideration due unto them by the 
« affured, at and after the rate of 15 5. per cent. per month, 4 
© the bottom, oppoſite to the plaintiffs ſubſcription, was wii. 
ten, premium received 16th of March 1779;” and on te 
back was indorſed, * Newca/tle 15th of March 1779, M. 
« Fohn Gaul Tomlinſon, on his ſhip the Chollerford, himſelf 
4 maſter, for twelve months, in the coaſting trade, at and be. 
« tween Leith and the Vie of Wight, beginning the 13th of 
« March 1779, and ending the 12th of March 1780. Encuy 
« only. At 155. per cent. per month, 181,” The premium wa 
not paid, though expreſſed in the policy to have been paid, i 
being the uſage in Newcaſtle not to pay the premium at the time 


of making the inſurance ; but at various times after the policie 


are effected, and ſometimes, not till twelve months after. The 
ſhip was loſt in a ſtorm, within the firſt two of the twelre 


months for which the inſurance was made, and the defendant 


tendered to the plaintiff 37. as the premium for two months, 
Fhe caſe then ſtates contradiftory evidence given by witneſſe 
on both ſides, as to what had been done at Newcaf!le in fimilat 
caſes ; but which I forbear to ſet down ; becauſe the court of 
King's Bench was afterwards of opinion, that it ought not i0 
have beey received. 


After the counſel for the defendant had been heard, the plait- 
tiff's counſel was prevented by the court from proceeding. 


Lord Mansfield. —< This is a mere queſtion of conſtruftion 


on the face of the inſtrument, and therefore parole evidence 


ſhould not have been admitted to explain it. It is an inſurance 
for twelve months, for one groſs ſum of 187. They have cal- 
culated this ſum to be at the rate of 15 5s. per month. But wht 
was to be paid down ? Not 155. for the firſt month, and ſo from 


month to month; but 187. at once. Two caſes have been 
” 3 mentioned. 
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ſlatel 
l.onz 
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painſ 


wink the defendant. There are two principles in theſe caſes; 
f. If the riſk has never begun, the whole premium is to be 
turned, becauſe there was no conſideration : 24. When the 


trad ik has begun, there ſhall never be a return, although the ſhip 
. hould be taken in 24 hours.“ | 

1700, | | | 75 
con- Mr. Juſtice Aburfl.—< The 15s. per month is only a 
Dy the ode of computing the groſs ſum.” 


, A 
Write 
n the 
Mr, 
imlel 
d be. 
th ok 


Mr. Juſtice Milles, and Mr. Juſtice Buller concurring in 
ppinion, the poſea was delivered to the plaintiff, 


The two laſt caſes were inſurances upon time ; but from the 
rinciples laid down in them, and in the former caſe of Stevenſon 
x. Soto, it ſeems perfectly clear, that when the contract is entire, 
whether it be for a ſpecified time, or for a voyage, there ſhall be 


SY 
DP” o apportionment or return, if the riſk has once commenced. 
dtherefore where the premium is entire in a policy on a voyage, 


where there is no contingency at any period, out or home, upon 


The y uſage eſtabliſhed upon ſuch voyages; although there be 
relre ſereral diſtindct ports, at which the ſhip is to ſtop, yet the voyage. 
Want one, and no part of the premium ſhall be recoverable. 

nths, 

off A rule had been obtained to ſhew cauſe why there ſhould not 
. e a new trial in a caſe, which had come on before Lord 


lanifield at Guildhall, when the jury found a verdi& for the 
etendant. The caſe was this: It was an action on a policy of 
nlurance, on the French ſhip Le Pactole, and her cargo, and 
© voyage was deſcribed in the policy in the following words: 
At and from Honfleur ta the coaſt of Angola, during her flay 
and trade there, at and from thence to her port or ports of dif= 


- 


Hifleur.” The clauſe reſpecting the premium was as fol- 
los: « Slaves valued at 800 [tures Tournois per head; the ſhip 
at 1450 l. ſterling ; other goods, &c. as intereſt may appear; 
«ta premium of 11 per cent. The ſhip failed to Angola and 
om thence, after ſtaying ſome time there, to the Weſt Indies. 
Vn her way to Angela, the put in at Cayenne, on the coaſt of 
| America, 


nentioned. Stevenſon v. Snow was decided on the ground of 3 5 
here being tus voyages. Tyre v. Fletcher is directly in point — | 


te happening or not happening of which, the riſk is to end, nor 


| Deugl. 751. 


charge in St. Domingo, and at and from St. Domingo back to 
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C WE: A P. | An and from Cayenne went to Martinico, confeſſedly oy 
of the way to Sr. Domingo. In this cauſe, the firſt queſtion wa 


a queſtion of fact, not material to our preſent enquiry, yi, 
whether the courſe taken was a deviation, or not, from th 
voyage inf ured. After all the evidence had been heard, the juy 

thought it was, and accordingly found a verdi& for the dep. 


dant. Upon their declaring this opinion, the counſel for th 


plaintiff inſiſted, that as there was a count in the declaration 
money had and received, the voyage inſured ought to be co 
ſidered as compoſed of three diſtin parts or voyages; nameh, 
from Honfleur to Angola; 2dly, from Angola to St. Doning; 
and 3dly, from St. Domingo to FHonfleur ; and that, asthe 
voyage from St. Domingo to Honfleur had never commencel 
the premium ought to be apportioned, and a return made of that 
part which was paid to inſure the riſk from St. Deming u 


Hanfleur. Lord Mansfield took the opinion of the jury un 


that point alſo; and they were clear there ought to be no retum, 


Next day, however, his Lordſhip ſaid, he had turned thu 


queſtion in his mind, and that he entertained ſome doubts ua 
it, and as it was a queſtion of law, deſired Mr. Lee to more 
for a new trial on that ground. It was, however, afterwat 
moved on both grounds; namely, on the queſtion of fact, whe 
ther the deviation was wilful : and 2dly, On the queſtion of lan, 
whether, ſuppoſing it wilful, there ought to be a return df 
premium. —Theſe queſtions were fully diſcuſſed by three ad- 
cates on each ſide ; and the court alſo took time to deliberatt 
upon them : after which the Lord Chief Juſtice delivered tht 
unanimous A packs of the whole court. 


Lord Mundfeld, after ſtating that, upon the queſtion of fait 
they were perfectly ſatisfied with the verdict of the jury, pro- 


ceeded thus: If, however, the plaintiff ſhould ſucceed on the 
ſecond point, the determination would virtually allow bim? 


new trial on the whole of the cauſe, becauſe no ſpecial caſe was 
reſerved. But, on the fulleſt conſideration, and after looking 
into all the caſes, (though my opinion has fluctuated), we ae 
now all clearly of opinion, that there ought not to be any retum. 
The queſtion depends upon this: Whether the policy contain 

one entire riſk on one voyage, or whether it is to be ſplit into 
lx different riſks ; for, by ſplitting the words, and taking 4a" 


and 
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1« from” ſeparately, it will make fix, viz. Iſt, 4. Honfleur'; C HAP. 


you 1. From Honfleur to Angola 3d, At Angola, 8c. The princi- 2 , 
* les are clear. Where the riſk has never begun, there muſt be 
* return of premium; and if the voyages, in this caſe, are 

ejuy in, the riſk from St. Dominge to Honfleur never began. 

7 Da che other hand, if the riſk has once begun, you cannot 

* yer it, and apportion the premium. In an inſurance upon a 

al fe, with the common exceptions of ſuicide, and the hands of | 

as lice, if the party commit ſuicide, or is executed in twenty- 

nc i" hours, there ſhall be no return. The caſe is the ſame, if 

ad voyage inſured is once begun. Is this one entire riſæ? The 

- K ured and inſurers conſider the premium as an entire ſum for 

ad ewhole, without diviſion: it is eſtimated on the whole at 111. 

Aha nt. And, which is extremely material, there is no where 

* y contingency, at any period, out or home, mentioned in the 

upon dlicy, which happening, or not happening, is to put an end to 


te inſurance, The argument muſt be, that, if the ſhip had 


eturn, 

1. en taken between Honffeur and Angola, there muſt have been 

return, By an implied warranty, every ſhip muſt be fea Vide ante, 
ke orthy when ſhe firſt ſails on the voyage inſured, but ſhe need SY 


= tt continue ſo throughout the voyage; ſo that, if this is one 
os tire voyage, if the ſhip was ſea worthy when ſhe left Han- 
lan ur, the underwriters would have been liable, though ſhe had 
tt been ſo at Angola, &c. ; but according to the conſtruftion 
adv. tended for on behalf of the plaintiff, ſhe muſt have been ſea 
yerae onhy, not only at her departure from Honfleur, but alſo when 
ed the ſaled from Angola, and when ſhe ſailed from St. Domingo. 
be caſes of Stevenſon v. Snow and Bond v. Nutt, were quite 
ferent from this. They depended upon this, that there was 
* fall contingency ſpecihed in the policy, upon the not happening of 
, pro ich the inſurance would ceaſe. In Stevenſon v. Snow, it de 
on the ded on the contingency of the ſhip ſailing with convoy from 
tm a BW" /mcuth, whether there ſhould be an inſurance from that 
iſe ws re. This neceſſarily divided the riſk, and made two voyages. 
okins i Bind v. Nutt, it was held, that there were two riſks, upon 
we are e ame principle. “ A. Jamaica was one; the other, viz. 
return. WF nk e from Famaica,” depended on the contingency of the 
;ntains f b Having ſailed on or before the firſt of Auguſt : that was a 
it ino ¶ dition precedent to the inſurance on the voyage from Jamaica 
IL Vanden. The two caſes of Tyrie v. Fletcher, and Loraine v. 
and Thomlinſon, 


* » - ” — - A... FE * 2 N N £ . 4 * ; 4 * 
CE F : bs, _ — * . * 1 1 Peer rr: 4 * 
r \ x, + ARIA —_— * 2 n . — : : 
+ = >. af W 1 * - 25 n 2 ” II. Cha Ot et C4 2 * 2 
r * I ©. A DIY 8 2 5 — 3 — 1 Ges - 4 
. 8 7 - E b 15 * ; 
. e A I 7 4 3 50 = 1/7 l 5 
„ *; wk * * a K 4. "= 4 
ER £5 — 22 . 


r 


4 . EN 7 * 
* 5 SF ds to. þ x of _— E 4 . 9 . l 8 A 
err 6 = TR 6 3 N 2 8 3 
r 19 4 we \ K * a> SS" : N 8 2 . in Fg > ESRI ET Os -S. , 
WIE Wag Yo WT ee Sf Ge IDS, Ln Pr, e er . FO — 21 « 2,994 * 
* 4 2 „ Syd \ l TY 1 SCA * * — 2 * * » - CE oe oo © IT a» o 
2 * -+ 2297 F: * 3 48 ner 1 8 „N 4 bo adi = OST EF, n N 1 — 
3 8 8 oli yy \ re 0 „ x 1 ; Anh; "wo - os , 1 N — 8 = =. CT r 
* RN —— 1 ar Iv — ES r = —— == _ 
* IL — % 1 2 8 , 


8 


3 


0 4 ©. . a 3 — * T 2 * r 8 2 "EET tht " 2 25 wo a 
p 4 - No we; s. - as « — n NS. : 3 n 13 
e e aa Mr, aut tarde, 4,555" ws yr AE 2 EAI Ears 
n FOOLS» pan Songs nee * Weird ne r n W 2 — 
8 A CE” phe © RY $ ay 8 * * nee. 21 WII 1 1 n 5 SR 
3 274 — 2 . . AT - 5 a> b 3 a 
— 2 


n 
r 


389 
G H A p. Thomlinſon, are very ſtrong, for, if you could apportion th 
— — 1 premium in any caſe, it would be in inſurances upon tine 


Therefore, on very full conſideration, we think this one entiy 
riſk, one voyage, and that there can be no return of premium“ 


The'rule was diſcharged: 


Meyer v. Greg- 
ſon, B. R. Eaſt. 


24 Geo, III. 


Vide ſupra. 
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"Accordingly in another action for return of premium, tte 
before Mr. Juſtice Willes, on the Northern circuit, when: 
verdict had been given for the plaintiff, upon a motion fo ſ# 
aſide the verdict, and to enter a nonſuit, a deciſion, fimilarty 
that of Bermon v. Woodbridge, was made. The inſurance uu 
« 'At and from Jamaica to Liverpool, warranted to ſail on ur befin 
« the rt of Auguſt, premium twenty guineas per cent. to nin 
« eight, if ſbe ſailed with convoy.” The ſhip did not fal il 
September and was loſt. The jury apportioned the premiun, 
and gave the plaintiff a verdict for eight guineas, the defendat 


having paid eight for the convoy into court, which was ally- 


ing four for the riſk run by the defendant a? Jamaica. 


Lord Mansfield.—< It would be endleſs to go into enquire 
about the riſk at Famazca. It appears on the evidence to he 
different on different ſides of the iſſand. Beſides the paris 
have divided the riſk, with reſpect to convoy; for it is apr 
mium of twenty guineas, to return eight, if ſhe fail with ca- 
voy : but there is an Wer warranty as to the ſailing, atd 
nothing ſaid of the premium.“ 


Mr. Juſtice Willis thought the premium ſhould be pu- 
tioned. 


Mr. Juſtice Aſhurſt and Mr. Juſtice Buller agreed with Lord 
Mansfield, the latter obſerving, that as the parties have nat 


conſidered it as two riſks, nor eſtimated the riſk at Jamaica, tit 


court cannot do it for them. In all the inſurances from Jamutth 
the policy runs © at and from ;” and though in many inſtanct 
the voyage dias not begun, yet there never was an idea of the 


premium being returned, and that no uſage was found by the 


jury. The rule for entering the judgment of nonſuit was made 
abſolute. : 


I am aware that the deciſion in this caſe may ſeem to claſh 


with what fell from Lord Mansfield, i in 1 delivering his opinion ; 
the 


3 — * 
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0 caſeof Tyrie v. Hxteber; in which he put a ſuppoſed caſe of E H A F - 


IM. : firance . at and from, provided the thip ſhall ſail on or 
(A fore the firſt of Augu/?.” In ſuch a caſe, his Lordſhip ob- 


ed, as then adviſed, he ſhould incline to think it a diviſible . 
K. In this place, it would be ſufficient to obſerve, in anſwer 
p ſuch. an objection, that the opinion then delivered by Lord 
lensfield was a mere ebiter dictum upon a point, ariſing only in 
ie courſe of argument; in which caſe, the greateſt abilities are 
ble tomiſtake. But his Lordſhip delivered that opinion, with 
wiſe and prudent reſervation, that, as af preſent adviſed, he 
jought ſo and ſo: and it is no diſgrace to any man, however 
nowned for knowledge, to alter an opinion, upon mature de- 
eration. There is, however, one very obvious diſtinction, 
jon which the court relied much, between Meyer v. Gregſen, 
d the caſe put in Tyrie v. Fletcher : for in the latter, the in- 
red has uſed a moſt ſignificant word provided) to mark the 
ference between the two parts of the riſk; at and from, 
provided ſbe ſail, &c.” In the former, the inſured as ex- 
dy provided for a return of premium, in caſe. the ſhip ſails 
Ith convoy; why did he not ate the ſame precaution, leſt ; 
: ſhould not ſail by the day limited? Having done it in the 
caſe, it is to be preſumed he did not mean to do it, or that 
inſurer would not conſent that it ſhould be done, in the 
ber: and as the parties had not divided-the riſk themſelves, 
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;, and WW: court could not do it for them. | e 
In another caſe upon an inſurance & at and from any port or Gale v. Machen, ; 

appo'« borts in Jamaica to London, following and commencing on og 1 0 b 
ber firſt arrival there, warranted to ſail with convoy from the 5 

Lon place of rendezvous to Great Britain,” the ſame queſtions | 

* : gun agitated, But as the counſel differed upon the N 

* pence given at the trial, the main queſtion was not fully diſ- 

* led by the court, but was ſent back to a new trial. 

ſtances I he laſt caſe upon this ſubje& was alſo an action for a return Long v. Allen, 

of the che premium. The policy was “ at and from Jamaica to 3 5 Geo, f 

by r. dae, warranted to depart with convoy for the voyage, and * 

as m 


al on or before the 1ſt of Auguſt, upon goods on board a 
called the Jamaica, at a premium of 12 guineas per cent. 
\ dl "Th ſailed from Jamaica to London on the 31ſt of Ju i 
oo. ut without any convoy for the voyage, At the trial 4 
the be fore 


397 | 


CH AP. before Lord Mansfield, the jury found a verdict for the Plainif, 

ZE, ubjeft to the opinion of the court ſe, Nati 
A ject to the opinion of the court upon a caſe, ſtating the q 
% already mentioned. In addition to which, they expreſ i 


Vide Meyer 
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v. Gregſon. 


rance in particular, a great latitude of conſtruction as to ulage 


even controuls the policy. The uſage here found by the qu 


Beſides in caſes of this kind, where every thing is left to tie 


can reſult from it.“ The poſtea was delivered to the paint 


OF RETURN OF PREMIUM, 


« that it is the conſtant and invariable uſage in an inſurance, re 
« at and from Jamaica to London, warranted to depart nit 
7 convoy, or to ſail on or before the iſt of Auguſt, when th 
« ſhip does not depart with convoy, or ſails after the HHH 


% Auguſt to return the premium, deducting one half per cen 


Lord Mansfield. — “ An inſurance being on goods warrant 
to depart with convoy, the ſhip ſails without convoy; anda 
action is brought to recover the premium. The law is cx 
that if the riſk be commenced, there ſhall be no return. Hen 
queſtions ariſe of diſtinct riſks inſured by one policy or inf 
ment. My opinion has been to divide the riſks. I am ann 
that there are great difficulties in the way of apportionment, 
and therefore the court has ſometimes leaned againft H te 
But where an expreſs uſage is found by the jury, the dic der 
is cured. They offered to prove the ſame uſage as to the I/if 
Indies in general; but I ſtopt them, and confined the eyiden hapt 
to Jamaica. | arral 


Mr. Juſtice Willis, and Mr. Juſtice A/hburt, concurred wil the 
his Lordſhip. 


Mr. Juſtice Buller.“ The counſel for the defendant di 
right in his argument to make the chief queſtion, Whetherps 
role evidence of this uſage ought to have been received, 
mercantile caſes from Lord Holt's time, and in policies of ink 


has been admitted. By uſage, places come within tle p- 
liey, which are not expreſſed in words ; uſage explains and 


is univerſal : and though in ſome caſes one half per cent. mi 
be a ſmall premium for the riſk at ; yet the underwriters a 
aware that it is ſo, In Meyer v. Gregſon, no uſage was found, 


whim and caprice of a jury, I lean much againſt them. He 
a general and certain uſage is found; and no inconvenient 


From the tenor of all theſe caſes it ſhould ſeem, 25 f 


Lord Mansfield faid in the caſe of Long v. Allen, that 0 
| man 


Of RETURN OF PREMIUM. - 


i 


any difficulties occur in apportioning the premium, that the C HAP. 


ourts are often obliged to decide againſt it, unleſs there be er yy iT 
"me uſage upon the ſubject. Even in the caſe of Stevenſon v. - 
Wi, the jury found that it had been uſual to divide the riſk ; 


ned although the court rejected the uſage for uncertainty, be- 
ee it did not aſcertain what proportion of the premium 
18 of Mould be returned; yet they expreſsly ſay, that it ſerves to 


e what the idea of the mercantile world is upon the ſubject. 
„ indeed, we look back to all the caſes reported in this 
hapter, we never find an apportionment take place, except in 
Ievenſon v. Snow, and Long v. Allen, on account of the diffi- 
ulty, unleſs there be ſome uſage, as in thoſe caſes; to guide 
id direct the judgment of the court. 
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ana Before this chapter is concluded, it will be proper to obſerve, Vide ante; c. 18. 
ment et in the caſe of Bond v. Nutt, which was ſo often mentioned ; 
ten tho argument of the caſes upon apportionment, the queſtion 
. ever aroſe, In that caſe, the two material queſtions were, 
elf may be ſeen by a reference to it in the two preceding 
dence WW apters of this work, whether the ſhip had complied with a 
aranty of ſailing by a particular day: and whether in going 
aun be place of rendez vous for convoy, ſhe was guilty of a 
ul deviation. It was proper to mention this, to prevent 
bſconſtrution; and it was alſo taken notice of by Mr. Juſtice 


nt 6 ler, in the caſe of Long v. Allen: 
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Vid the Intro- 
duction. 


De Ghetoff and 
Others v. the Go- 
vernor and Com- 
pany of the Lon» 
don Aſſurance. 


2 Brown's Par- 


liament Caſes, 
$28. 


| ſums they thought fit, and to take his receipts for the ſan 


CHAPTER Tur TWENTIETH 
Of the Proceedings upon Policies of Inſurance 


Ix the preſent chapter, it is intended to point out in wi 
manner, and by what form of legal proceeding, a man, yh 
has inſured property, and has ſuſtained a loſs, is to recoitt 
againſt the underwriters upon the policy. We have formah 
ſeen, that the Court of Policies of Inſurance fell into dif 
and the reaſons why it did ſo : ſince which period all queſtion 
of this nature have been decided by the uſual mode of tra 
known to the laws and conſtitution of this country, namely, the 
trial by jury in the courts of common law. Caſes of this aut 
are not the ſubject of enquiry even in a court of Equity, becais 
the demand is plainly a demand at law; and the loſs and 
mage ſuſtained are as much the object of proof by witnelſe,i 
any other ſpecies of damage whatever. This was decided 
a decree of Lord Chancellor King, whoſe opinion was aftt 
wards confirmed by the Houſe of Lords. 


In the year 1720, ſome merchants at Oftend ſet up a in 
to the Ezff Indies; and amongſt others, one Janes Malm 
equipped a ſhip, called the Flandria, for a voyage to Cn 
wherein ſeveral perſons were concerned. Maelcamp had 
care and direction of the ſhip, and gave receipts to the ſent 
perſons concerned, for the monies they paid, promiſing to! 


feitec 
pn 
relief 
and a 
were 
prove 
came 
lordſh 
anſwe 
ſuch a 
Conniy 
and th 
dame, 
be did 


he re 
fon 


accountable to them for their reſpective proportions of thend 
profit of the voyage. Theſe tranſaQions being carried 
moſtly at Oend or Antwerp, the ſeveral perſons, who had 
mind to be concerned in the undertaking, gave direttions| 
their correſpondents at thoſe places, to pay Maelcany un 


The appellants gave directions to one Conninct to pay ſer 
large ſums to Maelcamp, on account of the ſaid underta) L 
and accordingly Connincꝶ paid him divers ſums, amounti 
35,000 guilders, and took diſtin& receipts for the ſame, 


cording to the proportion for which the appellants were _ 
cet 
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cemed therein: he alſo, by the order and direction of the C = A P. 
appellants, and for their uſe or benefit, agreed with the reſpon- ey 


Jents to inſure on the ſaid ſhip the Flandria, 5cool. and by a 
policy, dated the 26th day of December 1720, this inſurance 
was eſſected, at a premium of 12/. per cent. 


being an Engliſh ſettlement, and the {hip and cargo were con- 
fſcated. The appellants, upon notice of this event, applied to 


the reſpondents for payment of the 50007. inſured, and pro- 


duced to them the ſeveral receipts for their reſpedtive intereſts 
in the ſhip, and afhdavits affirming the ſeveral ſums therein 
mentioned, to have been really and bond fide paid. But the 


reſpondents refuſing to pay, or make any ſatisſaQion to the 


appellants, they brought their bill in the Court of Chancery againſt 
the reſpondents, and the ſaid Conninck, praying, that the re- 
hondents might be decreed to pay the appellants the ſaid ſum of 
50001. with intereſt, according to their ſeveral and reſpective 
ſhares and proportions thereof, To this bill, the reſpondents 
put in a demurrer and anſwer, and to ſuch part of the bill, as 
ſought to compel them to pay the appellants the 5000/7. or to 
make them any ſatisfa&tion for any loſs, which had happened to 
the ſhip, they demurred ; and for cauſe of demurrer ſhewed, 
that if the policy of inſurance in the bill mentioned was for- 
feited, a proper action at law lay to recover the money due there- 
en; and that the appellants, if they were entitled to ſuch 
relief as they prayed by their bill, might have their complete 
and adequate remedy by an action at law, where ſuch matters 
were properly cognizable, and where the appellants ought to 
prove their intereſt in, and the loſs of the ſhip. The demurrer 


came on to be argued before Lord Chancellor King, when his 


lordſhip ordered it to land over for two months till Conninct's 
anſwer ſhould come in ; and if the appellants did not procure 
ſuch anſwer in two months, the demurrer was to be allowed. 
Conninck accordingly put in his anſwer within two months, 
and thereby admitted, that he made the aſſurance in his own 
bame, in truſt and for the benefit of the appellants ; but ſaid, 
be did nat care tg permit the appellants ta bring any action again] 
he reſpondents in his name; he being adviſed, that if any ſuch 
action ſhould be brought, and they ſhould not prevail therein, 

11 2 he 


The ſhip ſailed 
| from Offend, in order to proceed to Gina; but on her way 
was ſeized at Bencoclen, in the Eaſ Indies, by the governor, 
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CHAP. 


OF THE PROCEEDINGS upon 
he would be perſonally liable to pay all the coſts and charge 


& _ 3 occaſioned in conſequence thereof. In ſupport of the demurtet 


it was urged, that the appellants' demand was plainly a demand 


at law, as they had nothing to prove but their intereſt, and the 


loſs of the ſhip, which were fafts proper to be tried by jun. 


That there was no equity ſuggeſted by the bill, but a pretendel 


1 Atk. 547. 
2 At. 359. 


Cnitty v. Selwin 
and Martin. 
2 Atk. 359. 


and will be entertained. 


difficulty to produce witneſſes: and that their truſtee reſuſd 


to permit them to bring an action in his name: that the for. 


mer objettion might with equal reaſon be ſuggeſted in alma 


every caſe of a policy of inſurance; and the latter appear 


manifeſtly to be thrown into the bill, merely to change ite 


juriſdiction, and it was in a great meaſure falſified by the 


truſtee's anſwer, for he did not ſay that he ever refuſed, bu 


only that he did not care to permit his name to be made ue 


of. If bills of this kind were encouraged, it would be 
eaſy to bring all ſorts of property” to be tried in a coun a 
Equity. 


Upon theſe reaſons, Lord King allowed the demurrer; ard 
upon an appeal to the Houſe of Lords, after hearing counſe 
upon it, it was ordered and adjudged, that the ſame ſhould be 
diſmiſſed ; and the order complained of, affirmed. 


There may, it is true, be caſes, where an application to 
a court of Equity on the part of the inſured, is ſtrictly proper, 
For inſtance, if the truſtee in: 
policy of inſurance do actually refuſe his name to the fu 
que truf? in an action at law, there may be ſome pretence for 
going into a court of Equity, as Lord Hardwicke has once 
obſerved. Or, if from a concurrence of circumſtances, be 
perſons, whoſe teſtimony i is requiſite to the deciſion of ſome 
diſputed facts, reſide abroad, the court of Chancery vil 
grant a commiſſion to examine thoſe witneſſes. But ! 1 
not upon a mere general truſt, or the looſe ſuggeſiions of 
any of theſe facts, that this Ry interpoſition vil 
take place. 


There are alſo caſes, in which the inſurers may 96 into 
equity, to obtain injunctions to ſtay the proceedings againſt then 
at law: as in the laſt caſe mentioned, where the evidence 9 


e abroad is requiſite for their defence; in which ow” 
the 


Parliat 
erecte 
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they ſhall have a commiſſion to examine witneſſes abroad, and 
an injunQion to ſtay proceedings at law in the mean time. 
Another ground for an application to a court of Equity, is a 
ſuſpicion of fraud on the part of the inſured, and of which I 
fear the chapter on fraud produces too many inſtances : in 
ſuch caſes the court will compel the party charged to make 
a full diſcloſure upon oath of all the circumſtances that are 
within his knowledge; and to deliver up all papers and docu- 
ments, that are at all material to the queſtion. But except 
in theſe inſtances, all iſſues upon policies of inſurance muſt be 
tried in the courts of common law. Even if the parties, by a 
clauſe in the policy, agree that in caſe of a diſpute, it ſhall be 


bt referred to arbitration, that will not be a ſufficient bar to an 
1 action at law; provided no reference has been in fact made, 
I nor is depending. 
Thus in an action upon a policy of inſurance it appeared, 
4 that a clauſe was inſerted, that in a caſe of any loſs or diſpute 
7 | 


about the policy, it ſhould be referred to arbitration: and the 
unle plaintiff averred in his declaration, that there had been no re- 


la be ference. Upon the trial at Guildhall, the point was reſerved 
for the conſideration of the court, whether this ation would 
lie before a reference had been made ; and it was held by the 
Jn t0 a . 
whole court, that if there had been a reference depending, or 
Opel, 5 , . 
1 made and determined, it might have been a bar; but the agree- 
ji ment of the parties cannot ouſt this court; and as no reference 
_— been, nor any is depending, the action is well brought, and 
4 the plaintiff muſt have judgment. | 
s, th Having thus ſeen in what courts the party injured in the con- 


ſome Wi tract of inſurance is to ſeek for redreſs, let us now conſider, by 
vil bat form of action that redreſs is to be obtained. The act of 
it u barliament, by which the two Inſurance Companies were 
"ns of Wſerefted, ordered, that they ſhould have a common ſeal, by af- 
n wil fring which, all corporate bodies ratify and confirm their con- 
| tracts. Hence a policy of inſurance made by the Royal Ex- 
change Aſſurance Company, or the London Aſſurance Company, 
8 à contract under ſeal; and if the contract is broken, the pro- 
ceedings againſt theſe Companies muſt be by action of debt or 
covenant, From this circumſtance a great inconvenience 
aole ; for under the plea of the general iſſue to an aftion of debt 
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or covenant, the true merits of the caſe could ſeldom come i | 
queſtion : but in order to bring them forward, it became ne- eo! 
ceffary to plead ſpecially. This was attended with ſuch a heavy | the 


expence, ſuch great delays, and frequent applications to coun the 


of equity for relief, that the legiſlature at laſt interpoſed, ] 2nd 
enacted, © that in all actions of debt to be ſued or commence! t 


ce againſt either of the ſaid corporations, upon any policies «f — 
*in ſurance under the common ſeal of ſuch corporations, for the rath 
< aſſuring of any ſhip or ſhips, goods or merchandizes at ſa, 1 
or going to ſea, it ſhould and might be lawful to and for the ; 
4 {51d corporations, in ſuch action or ſuit, to plead generall 0 
« that they awed nothing to the plaintiff or plaintiffs in ſuch fu | 46 
« or action; and that in all ations of covenant, which ſhould 1 
« be ſued or commenced againſt either of the ſaid corporation 4a 
upon any ſuch policy of aſſurance under the common ſeal d ll 
« iuch corporation for the aſſuring of any ſhip or ſhips, goods f 1 
« or merchandizes, at ſea or going to fea, it ſhould and mit WM s, ; 
&« he lawſul for the ſaid reſpective corporations, in ſuch aclion 1 
44e or ſuit, to plead generally, that they had not broke the ent- aa 
« ants, in ſuch policy contained, or any of them; and if there 1 
« upon iſſue ſhould be joined, it ſhould and might be lau ful fr and þ 
the jury, if they ſhould ſee cauſe, upon the trial of ſuch iſu WW 725 
« to find a verdict for the plaintiff or plaintiffs in ſuch ſuit of ſpecia 
« aQtion, and to give ſo much, or ſuch part only of the umd. to rec 
« manded, if it be an action of debt, or ſo much in damages i which 
« it be an action of covenant, as it ſhould appear to them, * Whew 
„ the evi 1 tri aint! | 
4 — 5 oy given 8 oy trial, ſuch plaintiff or plant "Ul 
ght in juſtice to have. none; 
In a ſubſequent act of parliament the following clauſe is in the fra 
ſerted, © that if any action or ſuit ſhall be commenced, brought, A “ rec 
« or proſecuted againſt the corporation of the Royal Exchange In the 
& aſſurance of houſes and goods from fire, by any perlon a my 
% perſons, bodies politick or corporate, for or concerning a ad thi 
« aſſurance or aſſurances by the ſaid recited charter, or berch BN 1s uſua 
« authorized to be made, or relating to the powers here? wo ge 
&« granted, or concerning any other matter or thing herein 1 the con 
in the ſaid charter above recited contained, the ſaid corpor® Bi to reco 
tion and their ſuccelſors may in ſuch action or ſuit plead the Ta 


x 2 - . " % 0 93 
« general iſſue, and give the ſpecial matter in evidence. Wig 
| Tit 


POLICIES OF INSURANCE, 


| therefore it ſhould ſeem (a ſimilar act having paſſed reſpeQing 
the London Aſſurance Company) that in inſurances on lives, 
and inſurances againſt fire, they may both plead the general iſſue, 
as they might by virtue of the ſtatute 11 Geo. 1. in caſes of ma- 
cine inſurances. Thus it ſtands with reſpe& to the corpa- 


rations. 


Wherever the contract of inſurance is entered into with a pri- 
vate underwriter, it is done by the inſurer merely ſubſcribing 
his name to the inſtrument, which is no more than what is called 
by the lawyers a ſimple contract; the remedy for a breach of 
which is by an action of ſumpſit, or an action upon the caſe 
founded upon the premiſe and undertaking of the inſurer. There 
ate, however, it is to be obſerved, two kinds of actions of afſump- 
/: the one, what is denominated a general indebitatus aſſiump- 


pt Jt, in which the plaintiff ſtates generally that the defendant, 
" leing indebted to him in ſo much money for goods ſold, &c. ar 
" for money lent to the defendant, or for money had and received 
o the uſe of the plaintiff, in conſideration thereof, undertook 
a ard promiſed to pay the amount; the other is called a ſpecial 
2 | oſumpſit, which muſt always be founded on ſome particular ar 
7 ſpecial agreement. The former can never be uſed as the means 
, to recover upon a policy of inſurance. The only caſes, in 
oþ which it can be at all uſed with reſpe& to this contra are, 
s where money has been paid by miſtake to the inſured by the in- 
ſurer, upon the ſuppoſition of a loſs, when in fact there was 
none; a rule which holds, whether the money was paid through 
n. ¶ be fraud or miſtake of the receiver: or where the inſured wiſhes 
g, recover back the premium which he has paid to the inſurer. 
ange In theſe cales, the proper mode is to bring an action of indebi. 
10 um fit for money had and received to the plaintiff's uſe: 
a and therefore in almoſt all actions upon policies of inſurance, it 
ey i uſual after the count for the ſpecial aſumpſit, to add one or 
h/ two general counts; that if the policy ſhould be ſet aſide, and 
naß the contract declared void, the inſured may at leaſt be enabled 
7 to recover the premium. 
t 
It being thus evident, that the proper form of action, in or- 
1 der to recover upon a policy of inſurance, is a ſpecial aſſumꝑſit, 


114 founded 


397 


The charter recited in the act is that, which enabled tle CHA . 
X. 
eompany to make inſurances for lives and againſt fire; and — 


3 Blackſt. Com. 


157. 


[ 398 ] 


1 Salk. 22, 


Skinner 452, 
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1 398 of THE PROCEEDINGS uren 


C * A P. founded upon the expreſs contract of the perſon who ſign; it 

— it will follow as an immediate conſequence, that the firſ tin 

which is neceſſary for the plaintiff to inſert in his declaration, 

or ſtate of the caſe, will be the policy itſelf, becauſe that is the 

foundation of the whole. He ſhould alſo ſtate, that it was ſigne 

by the defendant. The next averment will be, that in conſid. 

ration of the premium being paid, the defendant had undertake 

4 vide abe, c. 1. to indemnify againſt the loſſes ſpecified in the policy. Weſay 

57 in the firſt chapter of this book, that the premium was the can 

ſideration upon which the whole contract reſted; and that by 

the cuſtom, the receipt of the premium was acknowledge i 

the body of the policy. It is then neceſſary far the plaintiff u 

alledge that goods and merchandizes were laden on board to the 

amount of the ſum inſured, and that the plaintiff was interefe 

therein ; or if the inſurance be upon the ſhip, the inſured' is 

tereſt muſt, in the fame manner, be averred, The next m. 

terial averment is, that tie property infured was loſt, and by 

what means that loſs happened ; ; in ſtating which, the plan- 

[ 399 ] tiff muſt bring it within one of the perils inſured againſt by the 

policy: but he muſt always ſtate it according to the tnth 

Thus he ought to ſhew, that it was by perils of the ſea, by 

capture, by fire, by detention, by barratry, or any of the other 
perils mentioned in the policy. 


But t! 
not at 
he ſh 
would 
trial, « 
ation. 
de; 
maint⸗ 
pol. 2 


Enight v. caw- Where the loſs had been by Barratiy, the breach was thi 
"ow 4 15 — aſſigned, the proceedings being at that time in Latin, per fri 
Stra. 581. dem et negligentiam magiſtri navis depreſſa et ſubmerſa full, uli 
4 taliter perdita et amiſſe fuit ; and it was inſiſted, that this vis 3 
not within the meaning of the word barratry, but the breach . Wh 

ſhould have been expreſs, that the ſhip was loſt by the bara ould 


of the maſter. If the « 


have a 


Lor 
jury th 


The court were unanimouſly of opinion, that there was 10 
occaſion to aver the fact in the very words of the policy; but it 
the fact alledged came w ithin the meaning of the words in tlie 


6 policy, it was ſufficient. Barratry i imports fraud, and he thit 4 ho 
. commits fraud, may properly be ſaid to be guilty of a neglect, that the 
* namely, a breach of duty. pon 3 
th It is true that the practice at preſent, as I have reaſon to be prom t 
25 | lieve from precedents which | have ſeen ſettled by the ableſt Norton 
273 © ſpecia 
1 | 
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POLICIES OF INSURANCE. 


in becial pleaders, is to aver ſuch a loſs to hays happened « by 
i ; the barratry of the maſter or mariners.“ 
10nz 


If the plaintiff in his declaration allege, that a total loſs has 
happened, and lay the damages as for a total loſs, it ſhall be no 
ber to his recovery, though he can only prove a partial loſs; for 
in an action for damages merely, a man may always recover 
% but never more than the ſum he has laid in his declaration. 
\ contrary doctrine was once attempted to be maintained; but 


ol. 
thy vas unanimouſly over- ruled. 
din The caſe in which it was ſo determined, came before the court 


upon a queſtion reſerved by Lord Mansfield at Niſi Prius at 
widhajl, upon an action on the caſe, on a policy of inſurance. 
he inſurance was made upon one fourth part of the ſhip En- 
uragement, and of its cargo, from Greenland to London, free 
from average under a certain value, from the ice. The plain- 
tiff declared upon a total laſs of the ſhip ; the declaration expreſsly 
Rated a 107 Joſs of it; and the damages were laid for a 7otal loſs. 
But the evidence only proved an average or partial los: it was 
pot attempted to prove a total one; and it was only ſhewn that 


vould have repaired. The defendant's counſel objected at the 
tral, “that this evidence did not ſupport the plaintiff's declara- 
tion.” They alſo repreſented the praftice to have been on their 
de; namely, that proof of a partial loſs was not ſufficient to 
maintain a declaration for a total loſs. A verdict was taken for 


the verdict ſhould be ſubje& to the opinion of the court, 
Whether it was maintainable in point of law.” If the court 
ould be of opinion that it was, the verdi& was to ſtand; but 
It the court ſhould be of a contrary opinion, the plaintiff was to 
5 no bave a judgment of nonſuit againſt him. 


0 | 
* . Lord Mansfield.— At the trial it appeared to me, and fo the 
that Jury thought, that the preſent caſe could not be conſidered as a 
10 tal loſs. The defendant's counſel objected, as they do now, 
ech 


that the jury could not take a partial loſs into their conſideration, 
upon an expreſs declaration for a total loſs: and 1 underſtood 
from them, that the practice ſupported their objection. Mr. 
Norton, who was counſel for the plaintiff at the trial, then argued 
ta 


o be- 
bleſt 


ec 12l 


he ſhip had received ſome damage, which little more than 50 1. 


399 
CHA P. 
RR. 
— 


Gardiner v. 
Croſedale. 

2 Burr. 904. 
I Black. Rep, 
198. 


[ 400 ] 


200. as for an average loſs : but it was agreed on both ſides that 
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Cc IE A P. to the contrary upon principles: and he alſo cited the caſe 
— alter v. the Royal Exchange Aſſurance Company, But iu 


t 401 ] 


can ſupport the objection that has been made by the defendant 


As to its being a total or a partial loſs, that is a queſtion nur 


defendant does in truth come prepared to fhew, that either ut 


OF THE PROCEEDINGS UPoy 


cafe does not prove much; for that was a total loſs, ] wy 
ſatisfied upon the principles, provided the practice did not inte, 
fere with them, which I was then told it did. I choſe to puti 
i ſuch a ſhape, that the opinion of the court might be had vil 
out delay or expence. No hardſhip was done to the deſendy 
upon the quantum of the damages found: for the plaintif tk, 
great deal 14% than it clearly appeared on the evidence thatth 
loſs amounted to. I cannot hear of any ſuch determination 


counſel. Therefore it ſtands fingly upon principles. And up 
principles it is extremely clear, that the plaintiff may, un 
this declaration, recover damages for a partial loſs, This bn 
action upon the caſe, which is a liberal action; and a plant 
may recover % than the grounds of his declaration ſuppar, 
though not more. This is agreeable to juſtice, and conhilen 
with his demand. Here are two grounds of the plaintif 
declaration; namely, the policy, and the damage to the fy. 


e evi 
leged 
ſuch 


Mr. 


applicable to the quantum of the damages, than to the ground Mr. 


of the action. The ground of the action is the ſame, whethe ly TE 

the loſs be partial or total: both are perils within the poli ad me 

As to the defendant's not coming prepared to defend a gti a lo 

loſs: this indeed would be an objection if it were true. Bui 7 
be dar 


damages had happened at all; or, at leaſt, that damages be the « 


not happened to. ſuch a degree as the plaintiff has alleged in 1 plat 
declaration; or, that he did not ſign the policy. As tot xs for 
_ effefts of a judgment by default, the defendant could not hyp" t 
been hurt by a judgment by default. For the plaintiff could na Keie 
have recovered, even upon a writ of enquiry, any grail ay 


damages than he could prove to the jury ſworn to aſſeſs them 
that he had actually ſuffered. If the preſent objection were d 
prevail, it would introduce the addition of unneceſſary coun 
in declarations, and an enormous fwelling of the records of UK 
court. It is more convenient to lay the caſe ſhort, than prot 
There is no proof of any practice contrary to the principles 
It was the apprehenſion of ſuch contrary practice, that WS 


only occafion of my having any doubt at the trial. 1 4 
yl 
8 


mage 


able 2 
The 
Ana 


e dec 
ppeare 


POLICIES OF INSURANCE. 4or 


eigen, ſatisfied, that the plaintiff may recover either the whoſe or C 1 A P. 
ut the i: than he has laid z and therefore this verdict ought, in my — 
don, to ſtand. In an ejectment for more, the plaintiff may 

in ver leſs: it is every day's —_—_ | 


Mr. Juſtice Deniſen concurred, and thought it a very plain 
enden . It is an action for damages for the loſs of the ſhip. Now, 
took an action for damages, the plaintiff is to recover his damages 
cording to his proof, pro tanto; but he is not, in an action 
ion oi: damages, obliged to prove all that he has alleged. If it had 
dart! n an action of covenant for pulling down a houſe, would not 
e plaintiff be entitled to recover damages for pulling down 
| af the houſe, provided he had proved that the defendant did 
su nis is no variance of the evidence from the declaration; 
e evidence tends, in a certain degree, to the proof of what is 
leged in the declaration; it is not neceſſary to lay two counts 
d ſuch a declaration as this. 


ifs 

Mr. Juſtice Feſter was of the ſame opinion. [ 402 J 
more | : 
curd Mr. Juſtice Vilmot.—“ In actions for damages, the plaintiff 


y recover all, or for any part: the damages are ſeverable, 
ad may be given PRO TANTO. Here damages are laid for a 
tal loſs, which is only the meaſure of the damages: and the 
nntiff proves a partial loſs; which only affects the meaſure of 
u damages, but is no variance from the allegations contained 
the declaration. If this had been a judgment by default, yet 
be plaintiff could not, even in that caſe, have recovered dama- 
es for any more loſs than he was able to prove under the writ of 
nquiry of damages. And as to the defendant's not having 
uthcient notice that he ſhould come prepared to defend againſt 
partial loſs, I think he had ſufficient notice to come thus pre- 
dared: for he ought to come prepared to prove, that no da- 


eh nage at all happened.” If any at all happened, he will be 
unt able pr lanto, if it be proved.“ 
the 


The peſſea was delivered to the plaintiff. 


An attempt was alſo once made to nonſuit a plaintiff, becauſe 

e declaration alleged that he had a ſmaller intereſt than he 

peared in proof to have. But this attempt alſo failed. 
| It 


„ OF THE PROCEEDINGS UPoy 


CHAP. It was an action on a policy of inſurance, in which le 

| dclaration ſtated, that the plaintiff was poſſeſſed of one third a - 

Page v. Rogers. the ſhip on which the inſurance was made. It was vroved thy the 

Sitt. at Guild- he 
hall, Hil. Vac. the plaintiff had purchaſed the whole {hip at one period; aa 

e. there was no evidence to ſhew that he had ſince parted vil ſo! 

ſhare of it, the counſel for the defendant inſiſted, that the 11; dec 

tiff had not proved his declaration, which alleged lim to un aſſi 

bot one third. 5 

a | uit 

13 Mansfeld over-ruled the objection, ſaying, that thy In 

was prima facie ſufficient evidence; f for omne- majus contint i » 

+ mins (a) 0 

We have ſeen that policies of inſurance are ſeldom effel 4s 


by the party himſelf really intereſted, but generally by thew 

tervention of a broker employed by the inſured, who trankly 

[ 403 ] the buſineſs with the underwriters as attorney for his princpd 
om whom he receives his inſtructions, and from which, if k 

-/ Com. deviate, he is anſwerable to his employer in an action ont 
5 caſe; like any other perſon who undertakes any office, emply: 
ment, truſt, or duty, and who thereby impliedly undertakest 

perform it with integrity, diligence, and ſkill. It is alſo con 

mon for the broker to open the policy in his own name, at the 

ſame time declaring for whoſe uſe, benefit, or intereſt, the ſn 

25 Geo. 3. c.44. is made; how far ſuch declaration is neceſſary we have fa 
Vide ante, © 1? merly explained. As the policy may be made in the named 


p. 16, and ſee alſo 


23 Geo. 3, c. 56, the broker, ſo alſo may the action be brought in his name, a 
ante,p.18. rBur. 


490. Videante, was done in the caſe of Godin and the Royal an Aſſura 
8 Company, and a variety of other caſes. 


As this contra depends ſo much upon the pureſt good ith 
and the moſt liberal communication of circumſtances, relati 
to each particular caſe; when gaming inſurances, without inte- 
reſt, were aboliſhed by the legiſlature, in order effeftually b 
anſwer the purpoſe intended, it became neceſſary to order tial 


ompa 
a diſcloſure of all inſurances, effected on the ſame proper thing 
{:ould be made even after an action brought. ave ne 


% But if the plaintiff in this cafe had the whole ſhip, it ſeems that he cool 
never bring another action for the other two thirds; becauſe that would be a f 
tir zZ uf ons. 


Thus 
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or commenced by the aſſured, upon any policy of aſſurance, 


ſhould, within fifteen days after he or they ſhould be required 
ſo todo in writing by the defendant, or his attorney or agent, 
declare what ſum or ſums he. had aſſured, or cauſed to be 
aſſured in the whole, and what ſums he bad borrowed at re- 
ſpondentia or bottomry, for the voyage in queſtion in ſuch 
ſuit or action.“ 


In addition to this very wiſe proviſion, it having appeared to 
e legiſlature, that ſome vexatious perſons, notwithſtanding the 
erlebt willingneſs of the inſurers to pay loſſes, to which they 
re liable, ſtill perſevered in bringing actions, by which the 
ſendants were put to great and heavy charges, and had no 
eins of paying the money into court; it was therefore en- 
ed, « That it ſhould and might be lawful for any perſon or 
perſons, body or bodies corporate, ſued in any action or 
actions of debt, covenant, or any other action or actions, on 
any policy or policies of inſurance, to bring into court any ſum 
i ſums of money; and that if any ſuch plaintiff or plaintiffs 
ſhould refuſe to accept ſuch ſum or ſums of money ſo brought 
into court as aforeſaid, with coſts to be taxed, in full diſ- 
charge of ſuch action or actions, and ſhould afterwards pro- 
ceed to trial in ſuch action or actions; and the jury ſhould 
not aſſeſs damages to fuch plaintiff or plaintiffs, exceeding the 
lum or ſums of money ſo brought into court, ſuch plaintiff 
or plaintiffs, in every ſuch caſe and caſes, i} all pay to ſuch 
defendant or defendants, in every ſuch action or actions, 
colts to be taxed; any law, cuſtom, or uſage, to the contrary 
notwithſtanding.” 

elatire 
t ine. 
ally to 
r that 


pens 


Theſe preliminary fleps being taken, the defendant is to 
ut in his plea to the charge or declaration of the plaintiff; 
ach by the act of parliament, is preſcribed to the Aſſurance 
ompanies, when they are defendants ; namely, that they owe 


ave not broken the covenants, which they had undertaken to 
ep. But in the caſe of a private inſurer, as the action is 
terely an aſſump it; ſo the anſwer to it is, non aſſump fit ; that 
the defendant has not promiſed as the plaintiff has alledged. 


ie could 


Thus 


thing, if the action be debt: or if it be covenant, that they 


Under 


403 
Thus it was declared, © That in all actions or ſuits brought CH A P. 


the plaintiff 1 in ſuch aQion, or ſuit, or his attorney or agent, rg Geo. 2, c. 37, 


19 Geo. 2, c. 37. 
Ho 
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OF THE PROCEEDINGS UPoy 


C H A P. Under this plea, the defendant will have a right to take at, loo 
4 * tage of all thoſe circumſtances, which, as we have ſeen, wii: 
[> either render the policy void, or make it of no eſſedt: {up ot 
fraud, want of intereſt, not being ſea-worthy, deviation, ng 
performance of warranties, and all other grounds lated in i. f. 

mer chapters. : | | 


Iſſue being thus joined between the parties, the next ci 
for our conſideration is the proof, which it will be neceſyy 
for the plaintiff to produce, in order to ſupport his caſe, Th 
enquiry will be rendered very eaſy, by reflecting upon thi 
allegations, which, as we have before ſhewn, it is incumben 
upon the plaintiff to inſert in his declaration. We hare 
that the policy muſt be ſet out in the declaration; and ca 


ſequently the firſt evidence to be given is, that the deſendatihifi 
hand-writing is ſubſcribed to the policy. This, in the lb. / 
lity of modern practice, is ſeldom required to be done; ute T 


ſubſcription is uſually admitted; but in ſtrictneſs, it may 
L 405] inſiſted on: and in a work of this nature, it is my buſne$t 
point out every thing, which either party is expetted, ot ur 
pellable to perform. When the ſignature is once proved, th 
court and jury are in poſſeſſion of the extent of the conmd ;;, 


Vide ante, c. 2. (except as it may be further extended by uſage), the condiaſſ. 
to be performed on either ſide ; and all the other circumtam lea 
relative to the riſk inſured. And although in the courle ail. 


our enquiries, we have ſeen frequent inſtances where the 
uſage and practice of a particular trade controul and extend 
the written words of a policy; yet in no caſe ſhall evidence q 
any agreement be allowed, which directly tends to contra... 

dhe policy: for to ſuffer them to be defeated by agreements) 
parole, not appearing, would be greatly to diminiſh their 
dit, and to render them of no value. 


Kaines - Thus in an action upon a policy of inſurance © fron tri; 
8 kin et angel to Leghorn,” the defendant ſaid, that the agreeme 
before the ſubſcription was, that the adventure ſhould Ky 
but from the Downs ; but this agreement was not 1. i Wy 
writing. Lord Chief Juſtice Pemberton ſaid, that policies ves 
ſacred things; and that a merchant ſhould no more be allowel 
to go from what he had ſubſcribed in them, than he that ful 


ſcribes a bill of exchange, payable at ſuch a hg u 
allow 


POLICIES OF INSURANCE. 


lowed to go from it, and ſay, it was agreed to be on a condi- 
ton, when it may be that the bill bad been negotiated: for 
hough neither of them are ſpecialties, yet they are of great 
cedit, and much for the ſupport, conveniency, and advantage 
if trade. The jury, notwithſlanding this direction, found for 
ve defendant ; but afterwards there was a trial at bar, and a 
edict was given for the plaintiff, according to the opinion of 


he court. 


The policy not only proves the extent and nature of the 
ontract; but it alſo eſtabliſhes another allegation in the plain- 


405 
CH A Fo 


is declaration, namely, that the premium was paid: for it Videc. . 


vas formerly ſhewn, that every policy contains the following 
lauſe : & confeſſing ourſelves paid the conſideration due unto us 
x fir this afſurance by the aſſured, at and after the rate of 


per cent. 


The plaintiff having averred in his declaration, that he is in- 
r:fed to the amount of the property inſured, it is abſolutely 
neceſſary that this allegation ſhould be proved. This he muſt 
o by a production of all the uſual documents, ſuch as, the Bills 
f ſale, bills of parcels, and the coſts of the outfit; the bulls of 
laing (a), ſigned by the maſter, ſpecifying the goods received 
pn board, and for whom he is to carry them, cuſtom-houſe 
clearances, and every other paper, which may be thought ne- 
ceſſary to ſubſtantiate his right to the property (4). 

| A mag 


(a) The firſt great cauſe, in which the law relative to bills of lading came much 
ader diſcuſſion, was in a modern caſe of Caldwe!l and others v. Ball, reported 
ery much at length, and with great accuracy in the iſt Term Reports, page 205. 
That caſe was fully argued at the bar, and very much debated on the bench. 
Amongſt other things the court held, that a bill of lading is an acknowledgment 
under the hand of the captain, that he has received ſuch goods, which he under- 
Fakes to deliver to the perſon named in the bill of lading : that it is aſſignable in 
nature; and by indorſement the property is veſted in the aſſignee. That where 
ſeveral bills of lading of the ſame date, but of different imports, have been ſigned, 
te perſon, who firſt gets one of them by a legal title from the owner or ſhipper, 
has 2 right to the conſignment. And where ſuch bills of lading, though different 
_ the face of them, are conſtructively the ſame, and the captain has ated bona 
* «Telivery according to ſuch legal title will diſcharge him from them all. But 
i mention of the parties appears to have been to bind the net proceeds only, 
8 caſe of the arrival of the goods, an aſſurance made on account of the indorſer, 
Uer ſueh indorſement, is good. | 
3 = va partners purchaſed a: ſhip under a regular bill of ſale, conformable to 
Seo. 3. Ch, bo. (Lord Hawke/pury's act.) They afterwards took in two other 
| partners, 


20 reference is to be had to time, when they were firſt ſigned by the captain : but 
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Hibbert v. Care 
ter, 1 Term Rap. 


745 


— — — . — 
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C HA F. A man having purchaſed goods beyond ſea, in order to pro 
Ruſſel v. Bo- ance, produced a 6:// of parcels of one Gardiner at Prterſyy 
A * Strange, with his receipt to it, and proved his hand. The defendant. 

| jected, that this was no evidence againſt the inſurers; butt 
Sir William Lee. Lord Chief Juſtice allowed it. 


Smith v. Lal. Before the ſubject of intereſt is entirely cloſed, I will taketh 


celles, 2Term R. opportunity of mentioning, what I omitted in a former chap 


ter, that if a merchant abroad, who is intereſted in goods 
the freight of a cargo, mortgage them to his creditor here fy 
payment of money at a certain day, and by a letter, incloly 
the bills of lading, direct an inſurance, the mortgagor ha fil 
an infurable intereſt, although the mortgage was become gb. 
lute, before the letter directing the inſurance was receijel 
L407 ] and therefore an action was held to lie againſt the agent fu 
not inſuring agreeably to the inſtructions contained in ſu 
letter. 


It is in the laſt place, incumbent on the plaintiff to pron 
that a loſs has happened, and that, by the very means, {te 
in the declaration. It is abſolutely neceſſary, that this nit 
ſhould be ſtrictly adhered to; for otherwiſe the inſurers woul 
come into 'court prepared to defend themſelves againſt one 
charge, and one ſpecies of loſs; and they would then be oblige 
to reſiſt a demand upon a quite different ground. This appe 
ed clearly in a modern caſe, | | 


Kulen Kemp It was an action on a policy of inſurance, which came on u 


. be tried before Mr. Juſtice Buller, who nonſuited the plaintif, 


Upon a motion to ſet aſide that nonſuit, the following repot 
was made by the learned judge. The inſurance was pon god 
on board the ſhip Emanuel, at and from Falmouth to Marjeilts 
warranted a Daniſh ſhip ; and on the policy was this memoraſt* 
dum: The following inſurance is declared to be on mon 


partners, who paid their reſpective ſhares in the ſhip, but there was no transfer to 
them under the direction of the ſtatute ; and it was held that the four partners had 
not an inſurable intereſt in tue freight ; for as the right to freight reſults from " 
right of ownerſhip, theſe four partners had not ſhewn in themſelves jointly (a la 
in the declaration) either a legal or equitable title to the ſhip, Camden and other 
v. Anderſen, 5 Term R. 70g. 
« expended 


his property in the cargo, in an action upon a policy of in | 
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caſe the ſhip does not arrive al Marſeilles, and without further 
| proof of intereſt than this policy ; warranted free from all 
| average, and without the benefit of ſalvage.” It appeared that 
he plaintiffs were proprietors of the cargo but not of the ſbip. 
hat the ſhip originally ſailed with the cargo on board from 
Riga to Marſeilles, and that an inſurance had been effected at 
Pr men upon the cargo for that voyage; in the courſe of which 
he was taken, and brought into Falmouth, by an Engliſh pri- 
ateer. That a {ſentence of condemnation had been there ob- 
ained, which was afterwards reverſed upon the prize having 
een proved to be a neutral ſhip, but the expences of procuring 
hat reverſal were ordered by the Admiralty Court to be @ 
harge upon the cargo. The plaintiff's agents accordingly paid 
he ſum of 1,0317. 145. for the expences of reclaiming the ſhip 
nd cargo; and immediately procured the policy in queſtion to 
ge elfected in January 1781, according to the purport of the 
nemorandum. In the February following, the {hip ſet ſail 
rm Falmouth with the original cargo on board, in the proſe- 
ution of her voyage to Marſcilles but on the 26th of the ſame 
ponth, before her arival there, was captured by a Spaniſh ſhip, 
d carried into Ce1:7a in Spain, where the was again condemned. 
n appeal was brought in the ſuperior court of Madrid, which 
romiſing to be of long continuance, the cargo, which was of 
periſhable nature, was ordered to be fold, and the proceeds to 
brought into court, to wait the event of the ſuit. In May 
783, the veſſel was reſtored by ſentence of the court, and the 
rplus of the proceeds, which aroſe from the ſale of the cargo, 
as paid to the owners, deducting the expences incurred in 
lain in proſecuting the appeal. After all the charges paid, 
ere only remained twenty-ſix rix dollars. As ſoon as the ſhip 
$33 liberated, ſhe ſailed from Ceuta to Malaga, in order to re- 
and having there made the neceſſary repairs, ſet ſail for Bre- 
en, and in that voyage was loſt. The inſurance made upon the 


_—_ ago at Bremen has been paid. The declaration averred, that 
on i 21/7 the ſhip was proceeding in her ſaid voyage from Falmouth 
ht e Marſeilles, and before ſbe could arrive at Marſeilles, ſhe was 


captured by the Spaniards, and thereby the ſaid ſhip, and all, 
* the goods and merchandizes on board her, were totally left to th 


„ © plaintiffs,” 


407 


expended for reclaiming the ſhip and cargo valued at the ſum, C HA P. 
« which ſhall be declared hereafter. The loſs to be paid, in . 
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OF THE PROCEEDINGS UPON 


CH 6 . plaintit 5.” At the trial it was objected on the part of the 
( Ek defendant, 1ft, That this was not an inſurable intereſt; a 


409 J 


2dly, That the plaintiffs could not recover upon the Policy in 
this form of declaring, for they ſtated the loſs to have happened 
by capture; whereas, though the veſſel was captured, yet, har 


ing been afterwards reſtored, ſhe might have reached her & 
tined port, notwithſtanding the capture, in which caſe de 


underwriters would have been diſcharged by the terms of tl 
memorandum. I was of that opinion, and upon the laſt grount 
I nonſuited the plaintiffs.” | 


4 This caſe was very fully argued both upon the merits, a 
the formal objeCtion, after which all the Judges 12 aun 
the queſtion. 


Lord Mansfield. —< A loſs accrued upon the cargo in it 


voyage: the underwriter is ſued and the loſs is averred inthe 


declaration tobe by cap/ure. The fact of the caſe is, that the 
ſhip was taken by a Spaniſh privateer, but was afterwardsre 
ſtored, and ina condition to purſue the voyage, and was alter 
wards loſt in another voyage. | 


Mr. Juſtice /77/les,—« Upon this cafe, it is clear, that th 
plaintiffs cannot recover. In the firſt place, there was certanh 
a deviation, for the ſhip ſet ſail for Malaga inſtead of procetts 
ing to Mar/eilles. Secondly, the plaintiff has declared fora lob 
by capture: but, after the capture, the policy might ſtill bar 
been complied with by the ſhip's going to Marſeilles, a 
therefore the loſs cannot be ſaid to have happened by that ne 
cumitance.”” 


Mr. Juſtice 4Zhur/? and Mr. Juſtice Buller alſo delivere 
their opinions, agreeing with Lord Mansfield and Mr. Jothce 
Iilles upon the formal objection; and both went much at li 
into the merits, upon which I forbear to follow them of . 
Chief Juſtice, as what paſſed upon that ſubject is not mater 
to our preſent enquiry. 


But where a loſs is averred to be by perils of the fea, a 
ſome of the goods inſured are ſpoiled, and others ſaved, it oi 
lowable to give the expence ol the ſalvage in evidence upon ſuc 
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bn averment, becauſe it is a conſequence of the accident laid in C H A P. 
the declaration. - XX. 


In an action on a policy of inſurance, for inſuring goods on Cary v. King; 

hoard the ſhip A. the plaintiff declares that the ſhip ſprung a CS wr - FRE 
ard Wicke 1 N W. 

eak, and ſunk in the river, whereby the goods were ſpoiled. B. R. 304- : © Ln 


4 ie evidence was, that many of the goods were ſpoiled, 5 
ee ſome were ſaved; and the queſtion was, Whether the plain- ' 
1 tif might give in evidence the expence of ſalvage, that not be- 1 
* ng particularly laid as a breach of the policy in the declaration: 1 i 
Lord Hardwicke Chief Juſt. —* I think they may give it in 0 
* widence; for the inſurance is againſt all accidents. The acci- 0 ; 
"po dent laid in this declaration is, that the ſhip ſunk in the river; it A | 
poes on and ſays, that by reaſon thereof the goods were ſpoiled, | 1 
1 1 bat is the only ſpecial damage laid: yet it is but the common : ; 14 
ie age of a declaration that lays ſpecial damage, where the plain- 4k of 
** if may give evidence of any damage that is within his cauſe of | nt 4 
don as laid. And though it was objected, that ſuch a breach 9 1 
le fe policy ſhould be laid, as the inſurer may have notice to br We 
Befend it; it is ſo in this caſe, for they have laid the accident, WE 
which 1s ſufficient notice, becauſe it muſt neceſſarily follow, * "IS 
at the at ſome damage did N 1 
rtainl N 
beer. 1 
ra lob 7 3 
* 1 
5; and 1 
at ci. Þ 1 
lxere * 
ſulhcs it 
at large 398 
or ti 1 
material b 1 
bs, 7 
1 
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C HA P. 
XXI 


1 


| 2 Blackſ. Com. 


457- 


2 Blackſ. Com. 
458. 


2 Valin Com. 
y- 4: 


CHAPTER Tu: TWENT V. Ping 


Of Bottomry and Reſpondentia. 


=O contract of bottomry is in the nature of a more 

of a ſhip, when the owner of it borrows money toes 
ble him to carry on the voyage, and pledges the keel or lun 
of the ſhip, as a ſecurity for the repay ment: and it is underlodl 
that if the ſhip be loft, the lender alſo loſes his whole mo; 


but if it return in ſafety, then he ſhall receive back his puch 


and alſo the premium or intereſt ſtipulated to be paid, hover 
it may exceed tlie uſual, or legal rate of intereſt, When tz 


ſhip and tackle are brought home, they are liable, a well 


the perſon of the borrower, for the money lent.—But win 


the Joan is not made upon the veſſel, but upon the goods 


merchandizes laden thereon, which, from their nature, mu 
be ſold or exchanged in the courſe of the voyage, then il 
borrower only is perſonally bound to anſwer the contract; wi 
therefore in this caſe is ſaid to take up money at reſpondent 
In this confiſts the difference between bottomry and ef 
tia; that the one is a loan upon the ſhip, the other upon (i 
goods: in the former the ſhip and tackle are liable, as welt 
the perſon of the borrower ; in the latter, for the moſt p 

recourſe muſt be had to the perſan only of the borrons 
Another obſervation is, that in a loan upon bottom), i 
lender runs no riſk though the goods ſhould be loſt; * 
upon reſpondentia, the lender muſt be paid his princips # 
intereſt, though the ſhip periſh, provided the goods art lat 
But in all other reſpects, the contract of bottomry and that 
reſpondentia are upon the ſame footing ; the rules and 
fions applicable to one, are applicable to both; and therefore 

the courſe of our enquiries, they ſhall be treated as one and! 

ſame thing, it being ſufficient to have once marked the dil 

tion between them, 
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| Theſe terms are alſo applied to another ſpecies of contraQ, 
hich does not exactly fall within the deſcription of either; 
amely, to a contract for the repayment of money, not upon 
de ſhip and goods only, but upon the mere hazard of the 
yage itſelf; as if a man lend 1000 J. to a merchant to be 
Inployed in a beneficial trade, with a condition to be repaid 
\ith extraordinary intereſt, in caſe a ſpecific voyage named in 
e condition ſhall be ſafely performed + which agreement is 
\metimes called fenus nauticum or uſura maritima. But as 
rior Wis ſpecies of bottomry opened a door to gaming and uſurious 
to en. 
ben 


lol 


ime it ſuppreſſed inſurances upon wagering policies, introduced 
clauſe, by which it was enacted, © That all ſums of money 
one WS 12nt on bottomry, or at reſpondentia upon any ſhip or ſhips 
belonging to his Majeſty's ſubjects, bound to or from the Eaſt 
owener Indies, ſhould be lent only on the ſhip, or on the merchan- 
hen the dize or effects, laden or to be laden, on board of ſuch ſhip, 
wel i and ſhould be ſo expreſſed in the condition of the ſaid bond; 
and the benefit of ſalvage ſhould be allowed to the lender, 
| his agents or aſſigns, who alone ſhould have a right to make 


t wid 


00s and 


ey MW aſſurance on the money ſo lent, and in caſe it ſhould appear 
hen i that the value of his ſhare in the ſhip or in the merchandizes 
t; Fi or effects laden on board of ſuch ſhip, did not amount to the 
na full ſum or ſums he had borrowed as aforeſaid, ſuch borrower 
/p-a ſhould be reſponſible to the lender for ſo much of the money 


por 0 borrowed, as he had not laid out on the ſhip or merchandizes 
vel laden thereon, with lawful intereſt for the fame, in the pro- 
oft portion the money not laid out ſhould bear to the whole 


cron money lent, notwithſtanding the ſhip and merchandizes 
* ſhould be totally loſt.” 


fry, 


t; 2 ö : 
þ ala This ſtatute has entirely put an end to that ſpecies of 
5 10 ontract which was laſt mentioned, namely, a loan upon the 
1 that re voyage itſelf, as far, at leaſt, as relates to India voyages; 


ut as none other are mentioned, and as expreſſio unius &ft ex- 
Cluſio alterius, theſe loans may be made in all other caſes, as at 


another ſtatute prohibition. The ſtatute alluded to declares, 
that all contracts made or entered into by any of his Majeſty's 
Jubjets, or any perſons in truſt for them, for or upon the 
loan of any monies by way of bottomry, on any ſhip or ſhips 
| ERS . in 
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2 Blackſ. Com. 
458. 1 Siderfin, 
27. 


Molloy, lib. 2. 
1. 


ntrafts, eſpecially in long voyages, the legiſlature, at the 


I9 Geo. II. 
e. 37. 6. 


be Common Law, except in the following inſtance, which is 


7 Geo. I. e. 21. 
ſ. 2. 


” 
4 
4a 
* 
wh 
.; 
* 
8 
4 
1 bs 1 
1 
* 
wry 
4.8 
by. 
* 5 
5 
1 
x 
ow 
*# 2 
mw. 
8%; 7908 
* 4 
Ss : 1+ 
WA! 
=—_—_ 
t 
4 
4 
4 
11 
1 
1 
7 
5 4 
oh 
-$ 
1 
FI 


r 


412 


OF BOTTOMRY 


C H A P. in the ſervice of foreigners, and bound or def ei to trak 


— 


Surnner y. 


Green, t H. 
Biacki. 301. 


1 in the Eafl Indies or parts afore e/aid, ſhall be null and voy, Im 


20003, 18 entirely probibi ted by the laws of France 3 


d 

This act, it ſhould ſeem, does not mean to prevent the en 
king's ſubjefts from lending money on bottomry on foreiq 4 
ſhips trading from their own country to their ſettlements n « a 


the Haſt Indies. The purpoſe of the ſtatute was only to pre: «p 
vent the people of this country from trading to the Brill whe 
ſettlements in India under foreign commiſſions, and to e. wor 


courage: the lawful trade thereto. cept 


It lately becatiny a queſtion in the Court of Common Ply If t 


_ « . ert 

whether an American ſhip ſince the declaration of 4nvim . N 
© BYE 0 . Ts , ral 
independency, was @ foreign ſhip, within the ſtatute of th 1 
7 Geo. 1. ch. 21. /. 2. It came before the court, upa 5x 


8 to diſcharge the defendant out of cuſtody upon entering 


a common appearance. The defendant was held to bail un T 
a reſpondentia bond, which was executed by the defendant duce 
who was an American, to ſecure the payment of a cap \ ſhi 
ſhipped by the plaintiff on board an American (hip in the Ei orde 
Indies, homeward bound from Calcutta to Rhode-Iſland i nece 
America. The ſhip had ſailed from England, and landed i ſuitut 
cargo of European goods in Bengal, previous to her taking i the! 
the cargo, on which the bond was given. ſhip. 
1 13 
The court were much inclined to think the bond was voi ag 
the caſe being within the miſchief deſi igned to be remedie and 
by the act. But as the queſtion was, of conſiderable conſe- loſt, 
quence, they thought it not proper to be diſcuſſed on this debt 
ſummary application : but they ordered the defendant to bt comp 
diſcharged on the ground, that where it appeared from the this p 
_ affidavit to bold to bail, that there was a probability of the purp, 
contract being void, on which the action was founded, il thori 
would be wrong to detain the defendant in priſon : more pat whan 
ticularly as the di would by ſuch means have an oppo” reſide 
tunity of tampering with the defendant in priſon, and of of thi 
eſcaping from the penalties of the act, by preventing th 1 0 hi. 
from being brought before the court. and t 
A loan upon the voyage, without a ſecurity on the ſhip ot (a) 
for in tlie dalk, 3 


mart 
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ine ordinances of that country, there is a general regulation C H A P. 
Gmilar to that made here with reſpect to India ſhips: F aiſons ANF 
defenſes de prendre deniers a la groſſe ſur le corps et quille du Ord. of Lou. 
navire, ou ſur les marchandiſes de ſon chargement, au deld — 3 
« de leur valeur, au peine de' etre contraint, en cas de fraudes "a 3 
« au paiement des ſommes entieres, non obſtant la perte ou 
« priſe du vaſſeau.” And in another place it is ſaid, that Loc. cit. art. 2 55 
where a greater ſum is borrowed than the ſhip or goods are 
worth, where there is no fraud, the contract is void, ex- 
cept as to the amount of the real value of. the ſhip or goods. 
If then the contract be only binding as far as there is pro- 
perty to anſwer the loan, it follows that, by the laws of 
| France, this contract cannot exiſt upon the hazard of the 
voyage merely, unleſs there be a ſecurity alſo upon the ſhip 


or goods, 


* 


The contract of bottomry and reſpondentia ſeems to de- 2 Blackſt. Cem. 
7. 
duce its origin from the cuſtom of permitting the maſter of bo 


a hip, when in a foreign country, to hypothecate the ſhip in 


order to raiſe money to refit, Such a permiſhon 1s abſolutely Barnard v. 

neceſſary, and is impliedly given him 1n the very act of con- — 

ſlituting him maſter, not indeed by the Common Law, but by 1 reported in 
; obart, p. 11. 

the Marine Law, which in this reſpect 1s reaſonable; for if a 

ſhip happen to be at ſea, and ſpring a leak, or the voyage 

is likely to be defeated for want of neceſſaries, it is better 

that the maſter ſhould have it in his power to pledge the ſhip 

and goods (a) or either of them, than that the ſhip ſhouldybe | 

loſt, or the voyage defeated. But he cannot do either for any Molloy, b. 2. 

debt of his own; but merely in caſes of neceſſity, and for La og art. 

completing the voyage. Although the maſter of the veſſel has * and 22. 

this power while abroad, becauſe it is abſolutely neceſſary for 

purpoſes of commerce and navigation; yet the very ſame au- 

thority which gave that power in thoſe caſes, has denied it 

when he happens to be in the ſame place where the owners 

reſide. Thus the laws of Oleron, in the place above cited, ſpeak 

of the captain being in a foreign country, and firſt writing home 

to his owners for money, before he takes money on bottomry: Laws of the 


* Hanſe Towas 
and the laws of the Hanſe Towns, which were founded on art. 60, DM 


(4) That the matter may hypothecate the goods as well as the ſhip, ſee 
Lal. 36. pl. 7. 
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f — P. thoſe of Oleron, ſpeak the ſame language; for they iy 
e nn “ a maſter being in a range country, if neceſſity drive in 


Hobart 11. 
Noy 95. 


Molloy, 1. 2. 
Cx. . 1. 


Molloy, loc. cit. 
the owners do not agree in ſending the ſhip to ſea, the m. 


Ord. of Lou, 
14. tit. Av. 

a la groſſe, art. $ 
and 9. 


2 Valin, Con. 


1. 


Pothier, Tr. du 
pret. à la groſſe 
Avant. not. 6. 


« to it, may take up money on bottomry, if he Cannot pe 
« it without, and the owners ſhall bear the charge,” f 
addition to this, all the caſes, which have been determined # 


the Common Law upon the ſubject, ſeem to require tha de 


ſhip ſhould be abroad, as well as in a ſtate of neceſlity, tg 
Juſtify the captain or maſter in taking money on bottony, 
Malloy in expreſs terms declares, that a maſter has no Power t 
take up money on bottomry, in places where his owners dyell 
otherwiſe he and his eſtate mult be liable thereto. lf, Indeed, 


jority ſhall carry it, and then money may be taken up by th 


maſter on bottomry for their proportion who refuſe, although 


they reſide upon the ſpot, and it ſhall bind them all, Th 
two laſt rules are the ſame with the marine ordinance d 
France upon that point : for they alſo declare, that thoſe who 
lend money to the maſter, in the place where the ownen 
reſide, without their conſent, ſhall. have no ſecurity or hypo 
thecation, but on ſuch part of the ſhip only as belongs tothe 
maſter himſelf, even though the money was advanced for u- 
pairs, or for purchaſing proviſions. But that the ſhares of 
thoſe owners, who refuſe to ſend out the ſhip, ſhall be affefd 
by the loan of money to the maſter for neceſſaries. Tie 
Juſtice and propriety of ſuch a regulation, are evident fron 
conſidering that ſuch a contract was only intended for the be- 
nefit of all parties in thoſe places where the owners had pe- 
ther a reſidence, nor any correſpondents. 


- The contract of which we treat is of a different nature 
from almoſt all others: but that, which it moſt nearly le- 
ſembles, is the contract of inſurance : for the lender on bot- 


tomry or at reſpondentia, runs almoſt all the ſame riſks, with 


reſpe& to the property on which the loan is made, that the 
inſurer does with reſpeC to the effetts inſured. There ate, 
however, ſome conſiderable diſtinctions; for inſtance, the 
lender ſupplies the borrower with money to purchaſe thoſe 
effects upon which he is to run the riſk : not ſo with the in. 
ſurer. There are alſo various other diſſinctions. 


But 
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Jiffer very much in point of antiquity. We have formerly 
pinly unknown to the traders of the ancient world : but it is 2 
qually clear that with the contract of bottomry and reſponden- 
ia, or what was equivalent to it, they were perfectly acquainted. 
1 thoſe fragments of the famous ſea laws of the R hodiant, 


hich have been preſerved and tranſmitted to our times, I 
hink there are very evident traces of this ſpecies of contract. 
a one ſection it is ſaid, “ that when maſters of ſhips, who Lez. Rhod. 
are proprietors of one third of the Jading, take up mo- e 
ney for the voyage, whether for the outward or home ward 

bound, or both; all tranſactions ſhall paſs according to the 

writings drawn up between the maſter and lender, and the 

latter ſhall put a man on board the ſhip to take care of his 

loan.” But in another place, theſe laws ſpeak more ex- 

licitly, and with a dirett reference to the diſtinction between 

aval intereſt, and that which is given for a land riſk. © If Leg. Rhod. 
maſters or merchants borrow money for their voyages, the e 
goods, freight, ſhips, and money, being free, they ſhall not 
make uſe of ſurety-ſhip, unleſs there be ſome apparent 
danger either of the ſea or of pirates. And for the money 
ſo lent, the borrowers ſhall pay naval intereſi. From theſe 
vo quotations, little doubt can be entertained, but that the 
Vidians uſed to borrow and lend, upon the hazard of the voy- 
pe, for an increaſed premium. It was formerly ſeen, that the 
Widian laws in general were adopted by the Romans; and 
onſequently that branch of them, which relates to bottomry 
mongſt the reſt; for you can hardly open a book upon the 
man law, but you meet with chapters, de nautico fanore, de 


Digeſt. lib. 22; 


Its te tit. 2. Cod. lib, 
ot- aulicis uſuris, which plainly ſhew that this contract was well 4 tit. 33. 

ith own to the juriſts of that diſtinguiſhed nation. It was alſo 

the "ied by them pecunia trajecbitia: becauſe it was given to the 

ae, rrower to be employed by him in commerce upon and 

the W904 the ſea. It appears from Valin, that ſome writers of Valin, Com. . 
ofe Ne French nation had ſuppoſed, that this contract was wholly 


known to the ancients, and that it was peculiar to France 
lone. Valin very clearly expoſes the abſurdity of ſuch an idea; 
dit ſeems to be ſufficiently anſwered, if deſerving of an 
ut Never, by what has been already ſaid. In addition to this 
7 we 


AND RESPONDENTIA. 415 


| But however ſimilar they may be in other reſpects, they C H A P. 


ndeayoured to ſhew, that the contract of inſurance was cer- Vide the Intro- 
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"HO. ' OF BOTTOMRY 


C HA P. we may add, that ſo far from being peculiar to France, it hy 
3 Obtained a place in the codes of all the maritime ſtates, wig 
. haus have been promulgated, or have been at all famous in tl 
modern world. In this chapter we have already had occafy 

to cite two paſſages from the judgments, or laws of O upon 

Art. r and 22, the ſubjeR, as well as the Goth article of the laws of the Ha 
Ars of Wib. towns: and by a reference to the 45th article of the laus of 
* 45s Wißbuy, it will be found, the nature of bottomry, ml 
as its name, was perſectly known to the makers of tho 

ordinances, 


— 


in dhe Guidon, indeed, it is ſuppoſed that the contra 
m_— bottomry now in uſe, is not at all the lame as that which 
was known to the ancients, This authority is reſpectable; 
but facts muſt ſpeak for themſelves; in addition to which, te 
= Emerigon, celebrated Emerigon has obſerved, that the aſſertion of the a 
** thor of the Cuidon is only true with reſpett to the form vid 
the modern regulations have given to this contract, the tne 

| origin of which 1s loſt in its antiquity. 


In our definition of bottomry it was ſaid, that if the ſpar 
rive ſafe, the lender fhall be paid his principal, and tlic figs 
lated intetell due upon it, however much it exceed the gl 

Molloy, lib. 2. rate. The true principle, upon which this is =_ a 1 
et. E. 3.13: merely the great profit and convenience of e as : : 
2 Vezey, 148. quently been urged ; but the riſk which the lender . g 
loſing both principal and intereſt ; for he runs oY 

3 Veary, 154. Of winds, ſeas, and enemies. It ls therefore a t 1 4 
a contract of bottomry, that the lender runs the rl : 

voyage ; and that both principal and intereſt be at = ; J 

if the riſk £0 only to the intereſt of premium, 1 a 

principal alſo, though a real and ſubſtantial riſk be _ 

| is a contract againſt the ſtatute of uſury, and thereto * 
6. * YT This has been frequently ſo determined in our courts ol 


| | 7 rei | ; S. 
Pothier, Not, and it is conſonant to the ideas of foreign writer 
, of . 6 ; 
16. | . The 
Sharpley, v An attion of debt was brought upon an _ _ 
3 : 
„ defendant pleaded the flatute of uſury, and ſhewed, 
Cro. Jac. 208. 


| | age 
went to fiſh in Newfoundland, (which voyage _ y 
formed- in eight months) and that the plaintiff deliv 


| of the ſhip 
. return ol 
to the defendant; te pay 605. upon the Dart 
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Nartmouth : and if the ſaid ſhip, by occaſion of leakage or tem- 
peſt, ſhould not return from Newfoundland to Dartmouth, then 
the defendant ſhould pay the 507. only ; and if the ſhip never 
Leturned, he ſhould pay nothing. And it was held by all the 
court, not to be uſury within the ſtatute. For if the ſhip had 
Raved at Newfoundland two or three years, he ſhould have paid 
. the return of the ſhip but 601. : and if the ſhip never re- 
turned, then nothing; ſo that the plaintiff ran hazard of having 
leſs than the intereſt which the law allows; and poſſibly, nei- 
er principal nor intereſt, 


2 This caſe was, upon another occaſion, mentioned in ar__ 
1 ent by one of the judges on the bench; the principle, on 
* which it was decided, was recognized, and the caſe itſelf al- 
j 


owed to be law. 


So alſo in another caſe of debt upon an obligation, conditioned 

o pay ſo much money, if ſuch a ſhip returned within fix months 
rom Oftend in Flanders to London, which was more by the 
third part than the legal intereſt of money ; and if ſhe do not 
tcturn, then the obligation to be void : the defendant pleaded, 
hat there was a corrupt agreement betwixt himſelf and the 
plaintiff, and that at the time of making the obligation, it was 
ppreed betwixt them, that he ſhould have no more for intereſt 
han the law permits, in caſe the ſhip ſhould ever return; and 
wers that the obligation was entered into by covin, to evade 
Ihe ſtatute of uſury, and the penalty thereof: upon this aver- 
nent the plaintiff took iſſue, and the defendant demurred. 
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Lord Chief Baron Hale.“ Clearly this bond 1s not within 
he ſtatute, for this is the common way of inſurance; and if this 
vere void by the ſtatute of uſury, trade would be deſtroyed. 
t is not like to the caſe, where the condition of the bond is to 
ive ſo much money, if ſuch or ſuch a perſon be then alive; for 
here is a certainty of that at the time. But it is uncertain and 
calualty whether ſuch a ſhip ſhall ever return or not.“ 


, Ti | 

t a In another caſe of debt upon an obligation for 3007. the con- 
be e tion was, that if ſuch a ſhip went to Surat in the Eaſt Indies, 
4 5 WP" returned ſafe ; or if the owner, or the goods laden on board 
ſup ; be ſbip returned ſafe, then the defendant was to pay the princi- 
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| Handed — many things, one of which in all proþabiliy 
would happen. But the whole court held it not to be wiki 


oo r BOTTOMRY 
pal to the pfaintiff, and 40 J. for each 100 J.; but that if the ſhy 
ſhould periſh by unavoidable caſualties of ſea, fire, or enemies 
to be proved by ſufficient teſtimony, then the plaintiff ſho 


have nothing. The doubt was, whether this was an uſuriy 
contract: and it was ſaid to be ſo, becauſe the payment &. 


the ſtatute, 
Lord Chief Juſtice Bridgman took a diſtinction between not 
bargain of this kind, and a loan ; for where there is a bargain in f 
as here, and the principal is hazarded, that cannot be within he 5 
ſtatute of uſury ; but it is otherwiſe of a loan, where the pri upo 
cipal is not in danger. Here there are apparent riſks of theſe, rut 
fire, and enemies, and the length of the voyage; all of which cede 
endanger the loſs of the principal. Theſe bottomry contrafl deed 
are for the advancement of trade, and therefore judgment mut WW ſuch 
be for the plaintiff. only 
. ſider 

Theſe caſes are all uniform in the principle which they goto ſemt 
eſtabliſh, that, on account of the riſk, the intereſt ſhall he bene 
larger than the common rate : but notwithſtanding this, a cale 7 
is to be found in the Equity Reports, which directly tendsi0 5 
deſtroy the rule of deciſion in all theſe caſes. 8 Hs 


Dandy v. Tur- 


ner, 1 Equity 
Caſes, Abr. 372. 


A part owner of a ſhip borrowed money of the plaintiff uu I the 
a bottomry bond, payable on the return of the ſhip from the noth 
voyage ſhe was then going in the ſervice of the Ea Ji the y 
Conipany, who broke up the ſhip in the Eaſi Indies; and be BN "gal: 
owners brought their action againſt the Company, and recote- Wi 0 
ed damages, which did not, however, amount to a full ſatisface tradi 
tion. The plaintiff brought his bill to have his proportionable Bu 
ſatis faction out of the money recovered ; but his bill was dl. of thi 
miſſed, and he was left to recover as well as he could at Jaw; cann 
for a court of equity will never aſſiſt a bottomry bond, which be to 
carries unreaſanable interefl, | | 


This caſe conveys a very unmerited cenſure upon bottom £99 
bonds, not at all warranted by the long chain of uniform de- fk 
cifions in their favour. Indeed, from the very nature of el... 
contract, they are to carry the naval intereſt, which is always ” : | 


greate? 
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ater than land intereſt, in proportion as the riſks run by the C 2. A p. 
der on bottomry are much greater than thoſe which a lender a 


hy Jen 
mie | upon common bonds incurs (a). 
ould TR | 
Ds To be ſure if a contract were made, by colour of bottomry, 4 Com. Dis. 
t&, in order to evade the ſtatute, it would be uſurious and void, and by 5 
lit highly deſerving of all the cenſure and diſcouragement which the 
«Gin | courts, either of law or equity, could poſſibly throw upon it. 
In England then it is clear, from theſe caſes, that there is 
en nothing unlawful in the contratt of bottomry : but ſome writers 
1 in loreign countries have endeavoured to hold it up to the world, 
* 33 an illicit and an uſurious bargain. Sfraccha, who has written mie as i 
Ai upon inſurances, has introduced a long diſſertation to prove the Alleen en 
* uuthof this poſition; and ſeveral other writers have either pre- 
lich ceded or followed him in ſupport of the ſame doctrines. If, in- 
ald deed, the money ſo lent were given merely by way of a loan, and 
ach exceſſive intereſt were demanded for the uſe of the money 
only; there might be force in the objection. But when it is con- 
ſidered as the price of the great riſks incurred, it has not the leaſt 
0to ſemblance of uſury ; it is a fair and conſcientious contract highly 
| be BN beneficial to the commerce and general intereſts of ſociety. 
" Theſe authors have met with very able oppoſers in Pothiær Pothicr Avan- 
and Emerigon, who have clearly ſhewn the fallacy of their doc- Nu. 2. pos 
trine ; and they have proved to demonſtration, that even the * Fel 39: 
pat fathers of the church have acknowledged, that this contract has 2 2. 
the nothing in it offenſive to religion or good morals. Almoſt all Ro--us de Navi- 
India the writers of eminence agree with the two laſt named, as to the _ pry 
I the legality of loans on bottomry and at reſpondentia : and it is Com 437. 
ne. now univerſally admitted and praftiſed in all the maritime and 
face trading countries in Europe. 
able 


| But as the hazard to be run is the very baſis and foundation 
dil. of this contract; it follows, that if the riſk is not run, the lender 
a; cannot be entitled to the extraordinary premium; for that would 
hich be to open a door to means by which the ſtatutes of uſury might 
be evaded. This was ſo decided in the Court of Chancery. 


m (a) Mr. Fonblanque in his valuable edition of“ A Treatiſe of Equity“ has 
de- luppoſedthat in the above paſſage I meant to complain of the interference of a Court 
- the of Equity in caſes where ex:rbitant naval intereft was demanded. But a little ar- 


tention to the paſſage complained of, and alſo to what follows, will demonſtrates 

Ways that L only alluded to general cenſures upon a ſpecies of contract fo highly benefi- 
eater cal for commercial purpoſes, See Fonbl. vol, i. p. 243. T 

he 
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420 . BOTTOMRY 


— 


CHAP. The RY was upon a bottomry bond, whereby the planif 
XX was bound in conſideration of 4007. as well to perform th 
Deu ufider v. De- voyage within ſix months, as at the ſix months end to pay the 
4% hs 1 Vern. 400 J. and 401. premium, in caſe the veſſel arrived ſafe, and uu 
not loſt in the voyage. It happened that the plaintiff never xen 
the voyage, whereby the bond became forfeited, and he non 
preferred his bill to be relieved. Upon the former hearing, 
the ſhip lay all the time in the port of London, and there ww 
hazard of loſing the principal, the Lord Keeper thought kt y 
decree, that the defendant ſhould loſe the premium of 401, ul 
be contented with his principal and ordinary intereſt. And uus, 
upon a rehearing, he confirmed his former decree. 


Pothier Traits a With this decree, which is equitable and juſt, the Hd '* 


3 writers agree. They ſay, that in ſuch a cafe, L' emprunter 

Valin 10. 44 ſera bien oblige de rendre la ſomme qui lui a ete preice, mi 
“il ne ſera pas oblige de payer en outre la ſomme qu'il a puni 
« de payer pour le profit maritime; car le profit maritime em 
c le prix des riſques que le preteur devoit courir des effeds lu 
« leſquels le pret a ẽtẽ fait, il ne peut lui Etre dit de profit mat 
time quand il n'a couru aucuns riſques, ne pouvant pas y aui 
< un prix des riſques, s'il n'y a pas eu de riſques.” 


vel 
. gud 
lum 


Itf 
lols 
Jottor 
Irouec 
But tl 
oy 8 Bottomry bonds generally expreſs from what time the f 
ſhall commence, as that the ſhip ſhall ſail from London to ſuch 
a port abroad, &c. In ſuch cafes, the contingency does ndt 
commence till the departure : and therefore if the ſhip recent 


Beawes Lex ER. 5 Me 
Merc Red. 4th injury by ſtorm, fire, &c. before the beginning of the voa 


The 
peak 
ecove 
onds, 


ecit. p. 127. the perſon borrowing alone runs the hazard. But if the co Mut b 
dition be, © that if the ſhip ſhall not arrive at ſuch a place H Here it 
ſuch a time, then, &c.“ in theſe inſtances, the contraft com- 3 
mences from the time of ſailing, and a 3 rule, as to tht ime b 
loſs, will neceſſarily prevail. ind thi 
2 Magens, 28. We have ſhewn at the beginning of this chapter, that the Thi 
2 amount of the loan on bottomry or reſpondentia, in this count), Bp .. 1 
is not reſtrained by any regulation whatever; although it ü un wh; 
many maritime ſtates by expreſs ordinances: that the only be co: 
10 Geo. 2. e. 37, ſtriction in the law of England is, with reſpect to money lente ore th 
5 ſhips and goods going to the Zaft Indies, which, by ſtatut for a n 
muſt not exceed the value of the property on which the lon "8... ; 


made. 
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bade. It remains then to ſee what thoſe riſks are, to which C H A P. 

de lender undertakes to expoſe himſelf. Theſe are for the moſt __ 

at mentioned in the condition of the bond, and are nearly the Vide the Ap pen- 
. — . . . . dix, No. 2. 

une, againſt which the underwriter, in a policy of inſurance, 

ndertakes to indemnify, Limila hoc fingulariter, ut creditor Roccus de Navi- 

ſubeat periculum navigationis, in caſibus fortuitis tantum.” e 

Theſe accidents are, tempeſts, pirates, fire, capture, and every 

ther misfortune, except ſuch as ariſe either from the defects of 

e thing itſelf, on which the loan 1s made, or from the miſcon- 

Iu of the borrower : for, ſays the [taran lawyer, laſt quoted, » Valin, 14. 

1 continuation of the above ſentence, . Secus e/! fi infortunium, 15 96: or Ty 

« rel naufragium ex culpd debitoris proceſſerit, quia tunc creditor 

© non tenetur de periculo, et damno, in quod incurritur ex culpa 

vebentis, prout in ſimili deciditur in materia aſſecurationis, ut 

© quantumcumque aſſecuratis fit generalis, non contineat pericu- 

lum, aut damnum, quod fatto afſecurat! contingit.” 

It ſeems to have been a doubt late in thelaſt century, whether Wakes. 

loſs by the attacks of pirates was a riſk which the lender on Comb. 56. 

bottomry had by his contract undertaken to bear; for it was 

roued in the King's Bench, in the reign of James the Second. $ 

Put the court were of opinicn, that piracy was one of the dan- 2 *n 

pers of the ſeas ; and the defendant had judgment. 344008 


e riſk ; 
| ſuc 


* The lender is anſwerable likewiſe for loſſes by capture; or to 


peak more accurately, if a loſs by capture happen, he cannot 
ecover againſt the borrower ; but in bottomry and reſpondentia 
ponds, capture does not mean a mere temporary taking, but it 
nuſt be ſuch a capture as to occaſion a total loſs. And there- 
ore if a ſhip be taken and detained for a ſhort time, and yet 
rive at the port of deſtination within the time limited, (if 
ime be mentioned in the condition), the Lond is not forfeited, 
Ind the obligee may recover. 


celine 
Jagt, 
cod · 
e by 
com- 
o the 


it the 
ntry, 
1510 
n 


This doctrine was laid down by the whole Court of King's joyce v. Willi 
Bench, in a caſe upon a bond of this nature; the proceedings 37/9 BR. 
ehen ; 3 Mich. Term, 23 

1 were fully ſtated, when the unanimous opinion of Geo. III. 


he court was delivered by Lord Mansfield. — c This comes be- 


nt 00 BE re th . 
py: e court upon a motion, on the part of the defendant, 
*. TT anew trial, It was an action of debt upon a bottomiy 


na nd ; the condition of which was, that upon the ſhip's ſaſe 
| arrival 


422 
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CHAP. arrival at New York, a certain ſum of money ſhould be paid y 
3 the plaintiff; but that in caſe the ſhip ſhould miſcarry, be lo 


caſt away, or taken by the enemy, the plaintiff ſhould hay 
| nothing. The defendant pleaded three pleas : 1, Non ef far 
tum; 2dly, That the ſhip did not arrive at New York, the yy 
of deſtination ; 3dly, That the ſhip was captured. Upon th 
two firſt pleas iſſue was joined: and to the laſt, there un! 
replication of recapture. The facts, which appeared in er. 


' dence on the trial, are theſe : e ſhip was taken, before by 


arrival at New York, by two American privateers, which 
tained her for one month, and plundered her of her ſtores; u 
which time ſbe was retak-n by an Engliſh privateer and cartel 
into Halifax. The Admiralty Court adjudged her to be: goal 
prize to the Exgliſb privateer, and decreed that ſhe ſhould ben 
ſtored to the original owners, on paying one eighth for ſage 
that ſhe proceeded with the remainder of her cargo to New In, 
and earned her freight: that the value of the ſhip was not {uſt 
cient to ſatisfy the bond. Theſe are the facts. Now it is cle 
that, by the law of England, there is neither average nor ſuhup 
upon a bottomry bond. It was indeed contended at the baron th 
part of the defendant, that this caſe was within the ſaving 
the bond; for it is provided, that in caſe of loſs by can, 
&c. the bond ſhould be void: and that here there ws 
capture, and a detention for one month. But upon conl 
ration, we think that a capture, within this condition, doesnd 
mean a temporary capture, but it muſ? be a total ls. now het 
it was not ſuch a capture as to occaſion a total loſs, Tit 
voyage was not loſt, for the defendant purſued it and carne 
his freight. Freight depends upon the ſafety of the ſhip jad 
as the freight was earned, the ſhip muſt have arrived fate à 
the port of deſtination. In whatever way we determine thy 
caſe, there muſt be a hardſhip : but we are all of opinion, that 
the verdict is right, and that the rule for a new trial muſt de 
diſcharged.” 


{ 


From this caſe we not only learn what ſhall be deemed 
capture, within the meaning of that word in a bottom!y bonh 
but we derive from it a piece of very eſſential informati 
namely, that a lender on bottomry, or at reſpondent! 
neither entitled to the benefit of ſalvage, nor liable to con 
bute in caſe of a general average. This was exprelsly ſaid 


I}; 
74 
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XI. 


orge the Second, c. 37. which allows the benefit of ſalvage 19 Geo. 2. 
olenders upon ſhips or goods going to the Eaſi-Indies; clearly © 37: 1 5. 
bewing that there was no ſuch thing at the Common Law, 

therwiſe there was no occaſion to make ſuch a proviſion. 


In this reſpe& our law differs from that of France, for the Le Guidon, 
Prdinanees, and indeed it ſeems always to have been the caſe 2 Vs 
that country, expreſsly declare, that the lenders on bottomry : Emer: Sg. 


hall be ſubject to general or groſs average, in the ſame manner 


mel inſurers are upon policies of inſurance ; for that as theſe 
ood ontracts depend upon the ſame principles, they are ſubje& to 
er. he ſame regulations. 5 | 


| Our law in this reſpect is different alſo from that of Den- 
nark, This lately appeared in a cauſe tried in the King's 
dench before Lord Kenyon at Guildhall. 


It was an action on a policy of inſurance upon a re/pondentia Walpole v. 
| 7 Ewer, 


Wn, and an average loſs was ſuſtained upon the goods to 1789. 
he amount of 61. 15 f. per cent. and the plaintiff, as holder of a 
e/pondentia bond, had been called upon to contribute; and 

ow brought his action againſt the Eugliſo underwriters for the 
mount of that contribution. | 


Lord Kenyon Chief Juſtice. —* By the law of England, a len- 
r upon reſpondentia is not liable to average loſſes ; but is 
titled to receive the whole ſum advanced, provided ſhip 
d cargo arrive at the port of deſtination. The plaintiff 
intends, that as by the law of Denmark, ſuch lenders upon 
ſpondentia are liable to average, and bound to contribute ac- 
ording to the amount of their intereſt, the inſurer muſt an- 
er to them, The Daniſh Conſul has proved that he received 
judgment of the Court of Copenhagen, the decretal part of 
uch proves the law of Denmark to be as the plaintiff has ſlated . 
The opinions of ſeveral men of eminence in that country 
pve been offered on each fide : but I reject them, becauſe the 
lemn deciſion of a court of competent juriſdiction is of much 
[eater weight, than the opinions of advocates, however emi- 
| 11 nent, 
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Lord Mansfield in delivering the judgment of the court. His CHAP. 
Lordſhip's opinion is confirmed by the ſtatute of the 19th of X + 


ond on ſhip and goods, at and from B. to C. The ſhip was it, after Tring 
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424 5 OF BOTTOMRY 
. c H A P. nent, or even than the extrajudicial opinions of the moſt a . 
| XX I. 8 3 N 222 | . aQU 

29 , judges. It ſeems as if in this caſe, the underwriten wen = 


bound by the law of the country, to which the contng 
relates. Verdict for the plaintiff (a). | 1 
It has been ſaid, that if the accident happen by the defal bant 
of the borrower, or of the captain, the lender is not libs WP! fr 
and has a right to demand the payment of the bond, | 2 
therefore, the ſhip be loſt by a wilful deviation from the tru ſetur 
of the voyage, the event has not happened, upon which th bove 
| borrower was to be diſcharged from his obligation. "This ly 6 18 
been decided in ſeveral caſes. : | 
ER - 
Weſtern v. An action of debt was brought upon an obligation for . WMR''1ce 
. wad . formance of covenants in an indenture, wherein it was recitel, nd ir 
| that ſuch a ſhip was in the ſervice of the EÜ India Cm Wont! 


and that it was to obey ſuch orders as they or their fadon Th 
| | | { 


| viat 
Jaint; 
rec 
ter c 


(a) This is not the only caſe, in which the inſurers have been held liable toin 
demnify, the inſured having been obliged by the law of a foreign country to py 
a larger ſum than by the laws of England could have been demanded : thoughts 
be ſure, in the caſe about to be quoted, there ſeems to have been an uſage pri 
and upon that the learned judge much relied, 


In: 
Int p 


aaa + It was an action on a policy, upon a cargo of fiſh from Nexwſound{and toy 
Cazalet. port of Spain, Portugal, or Italy, The ſhip met with bad weather, and put no 


Sit. at Guildh. Alicant and Leghorn to repair. The captain being owner, preſented a petitiunts Ws 
atter Hilary. the commercial court of Piſa, to adjuſt the general average, as he had pyt in tor 
the general benefit of all concerned. The court, according to its uſual courl ndon 
(which appears to be a very extraordinary one) adjuſted the loſs by charging the untif 
cargo at its full value, but the ſhip only at one half, and the freight at one third: Jam 
and they alſo charged as a part of the general average, the ſeamens wages 20d We 
proviſions, while in port. The defendant, as underwriter, had paid into cout 8 
much as would cover the average; if adjuſted according to the memorandum he de 
the policy, and the law and ufage of England. The queſtion was, whether the tvice, 
plaintiff having been compelled to pay beyond that ſum according ta the c viatio 
lation of the ſentence of the court of Piſa, it was concluſive upon the defcadu, WW er mn 
4 and the plaintiff was entitled to recover his average by the ſame ſtandard Tit : 
plaintiff called ſeveral brokers, who faid, that in repeated inſtances chey bal BS 21% 
adjuſted averages under ſimilar ſentences of the court of Piſa; and the under Mod E 
writers, though with reluctance, had always paid them. woes v 
Mr. Juſtice Buller,—& On the general law, the plaintiff would fail; but nu chen 


matters of trade, uſage is a ſacred thing. I do not like theſe foreign fettlene By, \ 
of average, which make underwriters liable for more than the ſtandard of Engl ſhey 
law. But if you are ſatisfied it has been the uſage, upon the evidence given, 0 ballet 
ought not to be ſhaken,” The plaintiff had a verdict accurdingly. | 


p Ph Ac 1 
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Guld give; and that ſhe was deſigned for a voyage from C H A P. 
London to Bantam, and from thence to China or Formoſa. \ — „ 
The plaintiff lent 500 J. upon the hull of the ſhip, and the de- 4 
fendant covenanted to pay, if the ſhip went from London to 

Bantam, and returned from thence directly to London, 5501. : 

f from London to Bantam, and from thence to China or For- 

ſa, and returned to London within 24 months, 650 J. If ſhe 

eturned not within 24 months, then to pay 57. per month 

bove 650 J. till the 36 months; and if ſhe returned not within 

6 months, then to pay 7107. unleſs it can be proved by Wilay, 

hit the ſhip returned not, but was loſt within 36 months. 

he ſhip, in fact, went from London to Bantam, and from 

hence to Surat, and other parts, and ſo returned to Bantam; 

nd in her voyage from Bantam to London, was loſt within 36 

jonths : upon which the preſent action was brought. 


The court inclined to be of opinion, that this ſhip having 
kriated from the voyage deſcribed, in going to Surat, the 
Jaintiff was not to bear the loſs, and was conſequently entitled 
d recover, They, however, took time to deliberate ; and 
er conſideration, gave judgment for the plaintiff. 
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In another caſe of debt upon a bottomry bond, the defen- Williams v. 
nt pleaded, that the ſhip went from London to Barbadoes, fine 1 
viatrone, and afterwards ſhe returned from Barbadoes towards 126. Skin, 343. 
enden, and in her return was loſt in voyagio predifte; tnge 

untiff replied, that the ſhip in her return went from Barbadoes 

amaica; and that after a ſtay there, ſhe returned from Ja- 

ca towards London, and was loſt, and ſo ſhews a deviation. 

he defendant rejoined, that ſhe was preſſed into the king's 

Fvice, and ſo was compelled to go to Famaica, which is the 

ation pleaded by the plaintiff; without this that ſhe deviated 

ter ſhe was preſſed. The plaintiff demurred, and judgment 

fs given for the plaintiff, The plea of the defendant is not 

bod ; for he pleads that the ſhip went from London to Bar- 

ner without deviation, and that in the return ſhe was loſt 

ut in 1 the voyage aforeſaid : but it does not ſhew without devia- 

ent 8. Now the condition is ſo in expreſs words, and he ought 


Engl 
7 5 expreſsly that he has performed the words of the 
ndition. 
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C. 1 p. 14- 


21 Geo. 2. c. 4. 


Lex Merc. Red. 
4th ed. p. 228, 


OF BOTTOMRY 
The ſame rule of deciſion has been adopted in the Court & 


Equity. | thi 

The plaintiff entered into a penal bond to pay 4e:. je (i. 
month for 50 J.: the ſhip was to go from Helland to the Span 50 
Nandi, and to return to England: but if ſhe periſhed, the , Y 
fendant was to loſe his gol. The ſhip went accordingly to the T 


Spaniſh iſlands, took in Moors at Africa, then went to Barks hi 
does, and periſhed at ſea. The plaintiff, being ſued at law wn 
the bond, came into equity, ſuggeſting that he deviation un . of 
through neceſſity. But this bill was diſmiſſed, except as tothe . be 
penalty. 5 (ab 


There is no reſtriction by the law of England as to the pete Lon 
fons, to whom money may be lent on bottomry, or at reſpor- 
dentia (a). In a former part of this work, we gave the bila | 
of a ſtatute introduced into our code of laws, to prevent inſy > 


rances from being made on the ſhips or goods of Frencina, * 
during the then exiſting war with France. The ſame flatuty fi 
alſo prohibited his majeſty's ſubjects from lending money a bh 
bottomry or at reſpondentia on any ſhips or goods belonging Way 
to France, or to any of the French dominions or plantations, . 5 
the ſubjects thereof: and in caſe they fhould, ſuch contradts wer 6 

a a m 
declared void; and the parties thereto, or the agent or broker 
interfering therein, were to forfeit 5007. That act was not af By 
long continuance, on account of the peace, which almoſt im- ers 0 


mediately followed it: and theſe reſtraints upon this ſpecies of: ey tl 


contract were never again revived by any ſubſequent polite 
law (3). 


Tt frequently happened, as appears by the preamble to te 
ſtatute, that the borrowers on bottomry, or at reſpondenti, fully 
became bankrupts after the loan of the money, and before the | whic 


event happened, which entitled the lender to repayment: by Wl, - 


which means the debt could not be proved under the con- 
miſſion, and the lenders were left to ſuch redreſs as they could Fey of 


obtain from the bankrupt, who had previoully given up ever made 2 


0 : 3 1 he Fai 
(a) See one exception as to loans on the ſhips of foreigners trading tot 1 As 


Indies, ante page 411. 
(5) See the arguments as to the legality of inſuring the property —_ m_ 
ante p. 240, which neceſſarily tend allo to prevent this pecies of con lſy ver 


. 0 ore 
ching 38 alt 


enemy; [ egree, 


being entered into with an enemy. 


AND RESPONDENTIA. 427 


ts } | 5 | 
' thing to his other creditors. This being likely to prove a diſ- CG H A P. 
couragement to trade, parliament was obliged to interpoſe; — 
5nd it accordingly enacted, © That the obligee in any bottomry 10 Geo. 2. c. 22. 
mij « or reſpondentia bond, made and entered into upon a good . 
& d valuable conſideration, Bond fide, ſhould be admitted to 
the claim, and after the contingency ſhould have happened, to prove 
ric. . 5. or her debt or demands in reſpect of ſuch Bond, in like manner 
pod x os if the contingency had happened before the time of the iſſuing 
war BT of the commiſſion of bankruptcy againſt ſuch obligor, and ſhould 
the be entitled unto, and ſhould have and receive a proportion- 

cable part, ſhare, and dividend of fuch bankrupt's eſtate, in 

« proportion to the other creditors of ſuch bankrupt, in like 
4 manner as if ſuch contingency had happened before ſuch 


4 F commiſſion iſſued: and that all and every perſon or perſons, 
ny © againſt whom any commiſſion of bankruptcy ſhould be 
© awarded, ſhould be diſcharged of and from the debt or debts 
bs ' owing by him, her, or them, on every ſuch bond as afore- 
EF laid, and ſhould have the benefit of the ſeveral ſtatutes now 
2 ein force againſt bankrupts, in like manner, to all intents 
0 and purpoſes, as if ſuch contingency had happened, and the 2 
5 money due in reſpect thereof had become payable before the 
1 time of the iſſuing of ſuch commiſſion,” 
0 By the ſtatute books it appears, that the maſters and mari- 
in ers of ſhips having taken upon bottomry greater ſums of mo- 
$0 ney than the value of their adventure, had been accuſtomed 
ue A ilfully to caſt away, burn, or otherwiſe deſtroy the ſhips 


under their charge, to the great loſs of the merchants and 
4 mers: it was therefore enacted, «© That if any captain, maſter, 16 Cha, 2. c. 6. 
mariner, or other officer belonging to any ſhip, ſhould wil- . 
the fully caſt away, burn, or otherwiſe deſtroy the ſhip unto 
＋ * which he belonged, or procure the ſame to be done, he ſhould 

luffer death as a felon.” The duration of this a& having 

W limited to three years, it became extintt: but the neceſ- 22 and 3 Cha. 3 

ity of ſuch a inon was ſo great, that a ſimilar law was 
ven proviſion was ſo great, 

made a few years afterwards, and is ſtill in force. | 


As the commerce of the country increaſed to an amazing 
egree, ſo the cuſtom of lending money on bottomry became 
lo very prevalent : and as the lenders had ſubjeRed themſelves 
o great riſks, they began to think it neceſſary to protect their 
113 property, 
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OF BOTTOMRY, . 


Cm a P. property, by inſuring to the amount of the money lent, h 
XXI. a former chapter, much was ſaid of the mode by which in, 


Vide ante c. I. 


3 Burr. 1394. 


ſurances on ſuch property were to be eſſected; and we they 


ſaw from the caſe of Glover v. Black, that it was neceſſi y 


inſert in the policy that the intereſt inſured was bottom c 


.reſpondentia, and that ſuch was the law and praftice of me. 


chants. From this caſe too it is evident, that when a perſy 
has inſured a bottomry or reſpondentia intereſt, and he rec 
vers upon the bond, he cannot alſo recover upon the poli: 
becauſe he has not ſuſtained a loſs within the meaning of hi 


contract; and to ſuffer any man to receive a double ſatisfaftiny 


would be contrary to the firſt principles of inſurance law, A 
it is merely a contract of indemnity, a man ſhall never rect 
leſs; nor can he be entitled to recover more than the amount 
gf the damage he has, in fact, ſuſtained. 


CHAPTER Tus TWENTT-SECOND. 


Of Inſurance upon Lives. 


writer for a certain ſum, proportioned to the age, health, 
profeſſion, and other circumſtances of the perſon, whoſe life is 
the object of inſurance, engages that that perſon ſhall not die 
within the time limited in the policy: or if he do, that he will 
pay a ſum of money to him in whoſe favour the policy was 
granted. 
but his perſonal ſecurity for repayment: in order to ſecure him, 
in caſe of his death, B. applies to C. an inſurer, to inſure his 
ile in favour of 4. by which means, if B. die within the time 
limited in the policy, 4. will have a demand upon C. for the 
amount of his inſurance. . 


The advantages reſulting from ſuch inſurances are many and 1 Poſtlethw. x40. 


obvious: and moſt of them may be reduced under the follow- 


ing claſſes. To perſons poſſeſſed of places or employments for 


life; to maſters of families, and others, whoſe income is ſub- 


jett to be determined, or leſſened, at their reſpective deaths; 


who, by inſuring their lives; may ſecure a ſum of money for 
the uſe of their families. To married perſons, where a join- 
ture, penſion, or. annuity, depends on both or either of their 


lives, by inſuring the life of the perſons entitled to ſuch an- 


nuity, penſion, or jointure. To dependents upon any other 
perſon, during whoſe life they are entitled to a ſalary or bene» 


faction, and whole life being inſured, will enable ſuch depen- 


Cents, at the death of their benefactor, to claim from the 
inſurers a ſum equal to the premium paid. To perſons wanting 


| 0 borrow money, who, by inſuring their lives, are enabled to 
give a ſecurity for the money borrowed. Theſe, and many 
| other advantages, being ſo obvious, the Biſhop of 'Oxfard, Sir 


Thanag Allen, and ſome other gentlemen, were induced to 


. 114 apply 


150. 


Vide the Appens 


dix, No, 3. 


459. 


2 N Inſurance upon Life is a contra, by which the under- © H A P. 
XXII. 


1 Poſtlethw. 
Dict. of Tr. p. 


Thus if 4. lend 1001. to B. who can give nothing 2 Blackſt. Com. 
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I. 5 


ing 


common ſeal for the more eaſy and expeditious management 


of contract, were found to be ſo extenſive, that another office 


OF INSURANCE UPON LIVEs, 


apply to Queen Anne to obtain her charter for i Incorpartt 
them and their ſucceſſors, whereby they might provide for they hat t. 
families, in an eaſy and beneficial manner. Accordingly, int ad n 
year 1706, her majeſty granted her royal charter, i incorporatng 
them by the name of The Amicable Society for a pemem ey r 
« Aſſurance Office, giving them a power to purchaſe lan, otice 
an ability to ſue and be ſued in their corporate capacity, alt 


the affairs of the Company. 
The benefits, which accrued to the public from this her 


was eſtabliſhed by deed enrolled in the Court of King's Bend amb 
at Weſtminſter, for the inſurance of lives only. The named thc 
this office is the © /octety for equitable aſſurance on lives and jur. be i. 
ce viv b :e Beſides this, the two Companies of the hic 
Exchange and London Aﬀurance, obtained his majeſty's chart ect e 
to enable them alſo to make inſurances on lives. The chat 


points out the advantages of ſuch inſtitutions; for it flate a inf 


Le Guidon, c. 16. 
art. 5, publiſhed 
in 1661. 


2 Valin. 54. 
2 Magens, 70. 
Le Guid. loc. cit. 


the ground, on which ſuch a permiſſion 1 is to be granted, I pol 
„it has been found by experience to be of benefit and adrats ſor 
etage, for perſons having offices, employ ments, eſtates, a the 
ce other incomes, determinable on the life or lives of themſehe act 
40 or others, to make aſſurances on the life or lives, upon which 

15 ſuch offices, employments, eſtates, or incomes are determis 120 


cc nable. Private underwriters alſo may enter into police 
of this nature, as well as any other, provided the party, nuke 
ing the inſurance, chuſes to truſt their fingle ſecurity. 


The antiquity of this praftice cannot be very eafily aſcer. 
tained; however we find traces of it in ſome very old authors 
In the French book, entitled Le Guidan, we find it mentioned * {or 
as a contract perfectly well known, at that time, in other coun- lu 
tries. The author of that book, however, tells us in the ſaws 
paſſage, that it was a ſpecies of contract wholly forbidden "ny Ay 
France, as being repugnant to good morals, and as opening 4 
door to a variety of frauds and abuſes. Such, indeed, the a nc 
of France continues at this day: and inſurances upon lives ate 
prohibited in other countries of Europe by poſitive regulatione * of 
The ſame French author has, however, gone a little too far in 


g aſſerting 


iſcer. 
hor 50 


of INSURANCE UPON LIVES. 


gerting, that the other countries, in which they had been till 
at time encouraged, were alſo obliged to forbid them. This 
ad not certainly taken place at that time, as may be inferred 
dom the 66th article of the laws of Miſbuy: and in England 
hey never had been prohibited. The learned Roccus alſo takes 
otice of them as legal contracts, and quotes various authors in 


pport of his opinion. 


43k 


— 


Roccus de Aſſec. 
Not. 74. 


Theſe inſurances being thus ſanctioned in England by royal 


uthority, and the funds of the different ſocieties having very 
nuch increaſed, and being fixed on a ſtable and permanent 
undation, contracts of this nature became ſo much a mode of 
ambling (for people took the liberty of inſuring any one's life, 
ithout heſitation, whether connected with him, or not, and 
he inſurers ſeldom aſked any queſtion about the reaſons, for 
yhich ſuch inſurances were made) that it at laſt became a ſub- 
elt of parliamentary diſcuſſion. The reſult of that diſcuſſion 
was, that a ſtatute paſſed, by which it was enacted, . That no 
inſurance ſhould be made by any perſon or perſons, bodies 
politic or corporate, on the life er lives of any perſon or per- 
ſons, or on any other event or events whatſoever, wherein 
the perſon or perſons, for whale uſe, benefit, or on whoſe 
account, ſuch policies ſhould be made, ſhould have no intereſt, 
or by way of gaming or wagering; and every inſurance made, 
* contrary to the true intent and meaning thereof, ſhould be 
null and void to all intents and purpoſes.” And in order 
ore eſſectually to guard againſt any impoſition or fraud, and 
o be the better able to aſcertain, what the intereſt of the perſon, 
ntitled to the benefit of the inſurance, really was, it was fur- 
her enacted, by the ſame ſtatute, that it ſhould not be lawful 
to make any policy or policies on the life or lives of any per- 


ſon or perſons, or other event or events, without inſerting in 


* ſuch policy or policies, the perſon's name intereſted therein, 

or for whoſe uſe, benefit, or on whoſe account, ſuch policy 
vas ſo made or underwrote. And that in all caſes where the 
* inſured had an intereſt in ſuch life or lives, event or events, 


0 : — 4 
no greater ſum ſhould be recovered, or received from the in- 


ſurer or inſurers, than the amount or value of the intereſt 


( , Fr . . 5 
of the inſured in ſuch life or liyes, or other event or 
' events,” | | 


It 


1 Mag. 33. 


14 Geo. 3. c. 48, 
. 1, 


Sect. 4 


Sect. 2. 
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c HA r. It has been held that a perſon, holding a note given forn 
XXII 


—— 


Dwyer v. Edie, 
London Sittings 
after Hil. 1788, 


Anderſon v. 


Edie. B. R. Lone 


don Sittings in 
Trinity Term 


1795. 


Cow per, 7 


Molliſon v. Sta- 
dies. Sittings at 


5 nildhall. 
Vac. 1778. 


37. 


Mic. 


ol the note. 


was warranted in good health, and by a memorandum att 


1784. —Two objections were made on the part of the dent. 
dant: 1ft, That part of the conſideration for the note wa m 


plaintiff. But as to the other objection on account of infancy 
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won at play, has enn inſurable intereſt in the life of the nut 


An Aion was 8 on a policy on the life of Jane tif 
ſell from the 1ſt of June 1784 to the Iſt of June 1785. Ruſt 


foot of the policy it was declared that it was intended to cor 
the ſum of 50007. due from Ruſſel! to the plaintiff, for which 
had given his note payable in one year from the 14th of ½ 


ney won at play : 2dly, That Ruſjell at * time he pare tie 
note was an infant. 


Mr. Juſtice Buller nonſuited the plaintiff upon the gui 
of part of the conſideration of the note being for a gaming 
tranſaction; and therefore there was a want of intereſt in th 


the intereſt muſt be contingent, for Ruſſell might or might nt 
avoid his note; and he doubted much whether till ſo avoidech the 
note muſt not be taken againſt a third perſon to be the noted 
an adult, for the maker of the note only could take the obj 


tion (a). 


But a creditor has ſuch an intereſt in the life of his debtor 
that he may inſure it, and recover upon the policy. Thus i 
an action on a policy of inſurance on the life of Lord Newhavn 
from the 1ſt of December 1792 to the iſt of December 179þ 
the only queſtion made by the defendant was as to the plaintif' 
intereſt, which it was contended was not ſufficient to take ti 
caſe out of the ſtatute 14 Geo. 3. c. 48. | It appeared in al 
dence that Lord Newhaven v was indebted to the plaintiff ande 


(a) There js a cake af Roebuck y, Hammerton, in which a policy made, in ord Wi 
to decide upon the ſex of a particular perſon, was held to fall within the protibjtion his 5 
of this ſtatute. In another caſe, a policy havi ing been made, on the event of ther wer f. 
being an open trade between Great Britain and the province of Maryland, on ot b. mier 
fore the 6th Fuly 1778, Lord Mangfield ſaid, that it was clear the plaintiff c could ce els 
recover. 1|t, Is this an intereſt within the act? It was made to prevent? gambling hand 0 
policies. Every man in the kingdom has an intereſt in the events of war and mY ee 
but I coubt whether that be an intereſt within the act. But 2dly, The policy | paid 


* as enfe, 
void, by not having the rame inſerted according to the 2d ſection of the f: 


lr 
99 
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r. Mitchell in a large ſum of money, part of which debt had 
en aſſigned by them to another perſon ; the remainder, being 
ore than the amount of the ſum inſured, was upon a ſettle- 
ent of accounts between the plaintiff and Mitehell, agreed by 
em to remain to the account of Mitchell only. 


Lord Kenyon was of opinion, that this debt was a ſufficient 
tereſt; and ſaid that it was ſingular, that this queſtion had 
ever been directly decided before. That a creditor had cer- 
linly an intereſt in the life of his debtor, the means by which 

was to be ſatisfied may materially depend upon it, and at all 

ents the death muſt in all caſes in ſome degree leſſen the ſe- 
rity. Verdict for the plaintiff, | Eg 


CEE 3 JOE 


So alſo in a previous caſe, where an action was brought on Tidfwell v. An- 


policy on the life of William Holden from the 17th Auguſt F.. Caſes, 7, 


min 700 to Auguſt 1791, and during the life of the plaintiff; 


n 
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ia 
ati auen had granted an annuity to the plaintiff *; late brother, - 
"WW hich annuity he had bequeathed to perſons not parties to this 
un hiurance, having made the plaintiff executor of his will, and 
4 te ireted him to make aſſurance. Lord Kenyon thought this a 


Ned ficient intereſt in the executor to ſupport the action. The 
wl proceeded, therefore: but the defendant hay a verdict 


ſterwards upon a different ground. 


tor The remaining obſervations and rules upon this ſubject are 
uf ery few and ſhort : becauſe thoſe general rules and maxims, 
ven pon which ſo much has been ſaid with regard to inſurances 
M geocral, are alſo applicable to this ſpecies of them: the ſame 
ide of con ſtruction is to be adopted; fraud will equally affect 
uh ee one as the other; the ſame attention muſt be paid to a rigid 
compliance with warranties; and the ſame rules of proceeding 
re to be followed, — 


With reſpe to the riſk, which the underwriter is to run, [ 433 
dis is uſually inſerted in the policy; ; and he undertakes to an- 5 El 
wer for all thoſe accidents to which the life of man is expoſed 
nleſs the ceſtuy que vie put himſelf to death, or he die by the 
band of juſtice. The policy, as to the riſk, generally runs in 
heſe words: „ The ſaid inſurers, in conſideration of the ſum 


paid, do allure, aſſume, and promiſe, that the ſaid A. B. ſhall, 
0 by ; 


#33 


> & then, Ec.“ We ſee, that this contract expreſily fa, b 


Vide ante c. 2. 
P. 31. 


Voiade ante p. 33. 


Patterſon v. 

Black. Sittings 
at Guildball. 
Hil. vac. 1780. 


[44] 
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«by the permiſſion of Almighty God, live and continue x 
e this natural life for and during the ſaid term, or in cſs 
the ſaid A. B. ſhall, during the ſaid time, or before the fl 
end and expiration thereof, happen to die by any wan 
« means whatſoever, ſuicide or the hands of juſtice exceptel 


death muſt happen within the time limited, otherwiſe the ink. 
rers are diſcharged. But ſuppoſe a mortal wound is recenel 
during the exiſtence of the policy, and the perſon lang 
till after the term limited in the contract, what ſays the lay 
Agreeably to the deciſion of this point, in caſes of marine ut. 
rances, not only the cauſe of the loſs, but the loſs itſelf, mi 
actually happen, during the time named in the policy, ole. 
wiſe the inſurers are not reſponſible. This very caſe wa 
by Mr. Juſtice Willes, in his argument, when delivering th 
opinion of the court, in the caſe of Lockyer v. Offey. Supgds 
ſaid the learned judge, an inſurance upon a man's life for ye, 
and ſome ſhort time before the expiration of the term, he. 
ceive a mortal wound, of which he dies after the year, the i. 
ſurer would not be liable, 


But when an inſurance is made upon a man's life, who g 
to ſea, and the ſhip in which he ſailed was never afteruak 
heard of, the queſtion, whether he did or did not die within tit 
term inſured, is a fact for the jury to aſcertain from the circun · 
ſtances which ſhall be produced in evidence. 


Thus in an action on a policy of inſurance on the life of L, 
Macleane Eſq. from the 3oth of January 1772 to the goth ch 
January 1778, it appeared in evidence that about the 28h of 
November 1777, Macleane ſailed from the Cape of God Hiſt 
in the Swallow ſloop of war, which ſhip, not being afterwark 
heard of, was ſuppoſed to have been loſt in a ſtorm of ls 
Weſtern Iſlands. The queſtion was, whether Macleare del 
before the 3oth of January 1778. In order to eſtablilh tis 
affirmative of that queſtion, the plaintiff called witneſſes 
prove the ſhip's departure from the Cape with Macleane ; and 
ſeveral captains ſwore that they ſailed the ſame day; that tis 
Scallop muſt have been as forward in her courſe as they welt 


on the 13th or 14th of Fanyary, the period of a mol per 
| | ory 


me y 
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in which ſhe probably was loſt. That the Swallow was C N A P. 
ich ſmaller than their veſſels, which, with difficulty, wea» (= 1 
red the ſtorm. 


Lord Mansfield left it to the j jury, whether, under all the cir- 
ſtances, they thought the evidence ſufficient to convince 
m, that Macleane died before the time limited in the policy ; 
ling, that if they thought it ſo doubtful as not to be able to 
1 an opinion, the defendant ought te have their verdict. 
fo jury found for the plaintiff, 


Erbeſe infurances, when a loſs W upon them, muſt be Les Mcre. Ret. 


h edi 
d according to the tenor of the agreement, in the fill ſum in- P: 294: 


ed, as this ſort of policy, from the nature of it, being on the 
or death of man, does not admit of the diſlintiion denn | 
al and partial loſſes. — 


We have ſeen that private perſons, as well as the public com- 

nies, may be underwriters upon policies on lives; and as they 

quently became bankrupts aſter the policy was underwritten, 

t before a loſs happened, it became a queſtion, whether the 

rſons intereſted in ſuch inſurances could claim the money, 
d prove the debt, under the commiſſion, as if the loſs had hap. 

ed before it iſſued. In the chapter immediately preceding vide ch. 2 1. and 
i and in one prior to that, we took occaſion to obſerve, that . 14. 
order to remedy an inconvenience of this nature with reſpect 

marine inſurances and bottomry bonds, a ſtatute had paſſed 

owing creditors, either on ſuch policies, or bottomry and 19 Geo. 2. ch. 
pondentia bonds, to prove their debts under the commiſſion, 37 * + 
if the loſs or contingency had happened prior to that event. 

t as the words of the preamble to that ſection of the ſtatute 

re ſpecial, referring only to inſurances on ſhips, and goods, or 
tracts of bottomry, it was doubtful whether it extended to 


lurances on lives, although the words of the enacting part 


re very general, namely, “ the aſſured in any policy of aſ- 


rance, &c,” In ſupport of this doubt it was urged, that great 435 ] 
conveniences would follow from extending the ſtatute to 
ele policies, becauſe the riſk may remain unſettled for a long 


d indefinite number of years. The court, however, held, 
at the general words of the enacting part were not . 
the preamble. 

This 
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CH Ar. This doctrine was laid down in an action on a policy oi, 
_ Vaſurance on the life of F. H. Boyd, lately gone to the Eaſ nd 
Cox v. Liotard, on the event of his dying between the 5th of April 1580, al 
4 og — the 5th of April 1783. The defendant pleaded; 1}, Baul. 
22 Reps ruptcy generally ; and that the cauſe of action accrued beforeth 
bankruptcy: 2dly, That the palicy was made prior to the tim f 
his becoming a bankrupt, then the trading, petitioning creditg! 
debt, commiſſion, proceedings, and certificate were [pect 
ſet out, and that he was thereby diſcharged from the ſaid policy 
and all debts due at the time of the bankruptcy, without ſx 
ing, that the cauſe of action accrued before the banknyty, 
| To this laſt plea there was a general demurrer. 


- 


Lord Mansfield. —« The only queſtion is, whether the auf. 

ing words of this ſtatute, which are general, ſhall be reſtrane 

by the preamble, which is particular. I think they ſhould ut t it 

be reſtrained. The enacting clauſe comprehends all inſurancy 

and confequently inſurances upon lives. This is exactiy the ck 

of Pailiſan v. Banks (a); for there the preamble was particula, 
but the enacting clauſe was general. 


Mr. Juſtice 7tks and Mr. Juſtice A/hhur/? concurred, 


Mr. Juſtice Buller.—< In the caſe of Mace v. Cadell, i un 

held, that the enacting words of the ſtatute of 2 tſt of J.. 

c. 19. were not reſtrained by the preamble (5). The inc 

[ 436 veniences that have been urged, are not ſo great as are appt 
hended ; for the creditors need not be delayed in their dividend 

When a creditor has an inſurance of this kind, he has nothing 

to do but to lay it before the commiſſioners, who will makea 
calculation, and lay aſide as much as will give him a dividend 

equal to that of the other creditors. There muſt be judgment 

for the deſendant.“ 


ſpeaks 


lt Q Int 
| | inction 
(a) The queſtion in Pattiſen v. Banks (Cowper Rep. $40.) aroſe upon the 7 (1, dctimes, 

1. ch. 31. which allowed petſons, who had given credit on bills, bonds, notes, ind erent. 
other ſecurities, payable at a future Cay, and which were not payable at the haaks ay, and 
ruptcy of the dehtor, to prove them under the commiſſion. The preamble to lle t they n 


King to 
ly to f. 
ele 
V {tated 


ſtatute ſpeaks of ſecurities only for the fale of goods and merchandizes; but a8 5 
enacting words were general, the court held, that they extended to 2 bond for ti 
payment of an annuity for a term of years. | 

(5) The ſtatute of James enacts, & that if any perſon, at ſuch time as 8 gal 
& become bankrupt, thall, by the conſent of the true owner, c. have in bis po” 


6 ſeſſet, 


8, and 
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to the 
35 itt 
or tht 
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11 became a doubt in the reign of King William, when a C HA P. 


plicy on a life was to run from the day of the date thereof, till *. | 


at day twelvemonth, and the perſon died on the day named, 


\ hether the inſurer was liable. The court held that he was. 


e caſe was this: A policy of inſurance was made to inſure sir Robert How- 
e life of Sir Robert Howard for one year, from the day of 2 N . 
date thereof; the policy was dated on the 3d day of Sep- Raymond 480. 
ler 1697. Sir Robert died on the 3d of September 1698, 
out one o'clock in the morning. Lord Holt held that from 
e day of the date excludes the day, but from the date in- 
udes it (a); ſo that the day of the date muſt be excluded here, 


d the underwriter is liable. 


Although from a peruſal of the note below, it will appear 

at no difficulty could occur on ſuch a-point at the preſent day ; 

t it is uſual, in order to prevent diſputes, to inſert in the mo- wige te Appers 
rn policies © the firfl and laſt days included. din, No. 3. 


policies on lives are equally vitiated by fraud or falſehood, as C 437 
boſe on marine inſurances; becauſe they are equally contracts 

good faith, in which the underwriter, from neceſſity, muſt 

y upon the integrity of the inſured for the ſtatement of cir- 

mſtances. Indeed, the caſe of //ittingham v. Thornborough, Vide ante 215. 


ich we took occaſion to cite in ſupport of the doctrine laid 


wn in the chapter upon Fraud in Marine Inſurances, was a 


eſſion, &c, any goods, &c. whereof he ſhall be reputed owner, the commiſſio- 
ters ſhall have power to ſell the ſame in like manner as any other part of the 
han krupt's eſtate.” The preamble ſays, “ whereas it often happens that many 
perſons before they become bankrupts, de convey their goods to other men, upon 
ood conſideration, and yet retain the poſſeſſion, and are reputed owners thereof, 
c.” The court in Mace v. Cadell (Cop. 232.) held, that the, ſtatute extended 
he goods of a third perſon, which he allowed the bankrupt iv keep pofleſſion of, 
Fell as to thoſe which originally belonged to the bankrupt, although the pream- 
ſpeaks only of the bankrupt's eriginal property. 


) In the law books, not perhaps much to the honour of the profeſſion, this 


inction taken by my Lord Holt, was at one time held to be law, at others not; 
Ictimes, theſe expreſſions were held to mean the ſame thing; at others tu be quite 
erent. In the year 1777, however, this glaring abſurdity was entirely done 


y and the Court of King's Bench unanimouſly held, after much deliberation, 
r ney mean the ſame thing; that they fhall either be excluſive or incluſive, ac- 
dung to the context and ſubject matter, and thall be ſo conſtrued as moſt etfec- 


ly to ſupport the deeds of the parties, and not to deſtroy them. See Lord 
5 very elaborate argument upon this occaſion, in which all the caſes ate 
y tated and conſidered, Pugh v. the Duke of ZLreds, Cowper's Reports 714. 


policy 
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e H A P. policyupon a life inſurance.—In another eaſe, the pee 


Stackpole v. It was an action on a policy of inſurance for 1 50l. at fon 
. A guineas per cent. in caſe Drury Sheppey ſhould die at any tin 
ng ä between the 1ſt of April 1777 and the 1ſt of April 1778, bat 1 
days included, and during che life time of Jahn Sheyjey K | 
father of Drury: but in caſe the ſaid Jahn ſhould die beforety 
ſaid Drury, the policy to be void; the queſtion was, as tot 
repreſentation of the liſe at the time of the inſurance, Them, 
tereſt in the inſurance was 9007. due from Drury Shegpey toth 
' plaintiff, It was admitted, that the life expired within thetay 
limited in the policy. Drury Sheppey had a place in the Cuſt 
houſe of Ireland, and was in bad circumſtances. He went y 
the South of France for the benefit of his health, or to avoid ii 
creditors, and there died. The broker, who effefted thepdir 
told the underwriters that the gentleman, for whom he 200 
would not warrant, but from the account he (the broker] h 
received, he believed it to be a good life. 


by 


ar 
bat! 
lat t 
ſe, | 
Jon 

in 
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al | 
the 


Lor | 


ſe, 


Lord Mansfield. — As to the intereſt, this policy maps 
conſidered as a collateral ſecurity for the debt due to tlie plans 


| chou 

tiff. Where there is no warranty, the under writer runs the f - 
of its being a good life or not. If there be a concealment oe. n 
knowledge of the ſtate of the life, it is a fraud. It is a rule tit "= 
every ſubſequent underwriter gives credit to the repreſemaia - 


made to the firſt ; and it is allowed that any ſubſequent mit. 


e niſl 
writer may give in evidence a miſrepreſentation to the fil. Tit 


e caſe 
broker here does not pretend to any knowledge of his on - why 
ſpeaks from information. There is no fraud in him. oy i tha 

was a verdict for the plaintiff, ation 

Even where there is an expreſs warranty, that the perſon! 3 

in good health, it is ſufficient that he is in a reaſonable | 5 

[ 438 ] tate of health; for it never can mean, that the erer v] | 
perfectly free from the ſeeds of diſorder. Nay, n the pe * 

ſon, whoſe life was inſured, laboured under a particularinirot Fai 

if it can be proved by medical men that it did not at al, ether | 


their judgment, contribute to his death, the warranh : heall 
has been fully complied with; and the inſurer 18 liable. 


cunt | 
ection, 
Tony 
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Thus in an action on a policy made on the life of Sir James 
/f for one year from October 1759 to October 1760, warranted 

gord health at the time of making the policy: the fact was, that 
ir James had received a wound at the battle of La Feldt in the 
ear 1747, in his loins, which had occaſioned a partial relaxa- 
on or palſy, ſo that he could not retain his urine or feces, and 
hich was not mentioned to the inſurer. Sir Fames died of a 
lignant fever within the time of the inſurance. All the phy- 
ians and ſurgeons, who were examined for the plaintiff, ſwore, 
hat the wound had no ſort of connexion with the fever; and 
at the want of retention was not a diſorder, which ſhortened 
ſe, but he might, notwithſtanding that, have lived to the com- 
jon age of man: and the ſurgeons, who opened him, ſaid, that 
inteſtines were all ſound. There was one phyſician exa- 


ralytick ; but being aſked to explain, he ſaid, it was only a 
al palſy, ariſing from the wound, but did not affect life: but 
the whole he did not look upon him as a good life. 


Lord Mansfield. e The queſtion of fraud cannot exiſt in this 


aps je, When a man makes inſurance upon a life generally, 
=_ Without any repreſentation of the ſtate of the life inſured, the 


urers take all the riſk, unleſs there was ſome fraud in the 
rlon inſuring, either by his ſuppreſſing ſome circumſtances, 
hich he knew, or by alledging what was falſe. But if the 
ron inſuring knew no more than the inſurer, the latter takes 
e riſk. In this caſe there is a warranty, and wherever that is 
caſe, it muſt at all events be proved, that the party was a 
od life, which makes the queſtion on a warranty much larger 


tation at all, as to the ſtate of life, nor any queſtion aſked 
out it : nor was it neceſſary. Where an inſurance is upon a 
preſentation, every material circumſtance ſhould be mention=- 
> luch as age, way of life, &c. But where there is a warranty, 
en nothing need be told ; but it muſt in general be proved, 
litigated, that the life was, in fact, a good one, and 2 it may 
bheugh he have a particular infirmity. The only queſtion is, 
ether he was in a reaſonable good ſlate of health, and ſuch a life 
eunht to be inſured on common terms.” The jury, upon this 
rag without going out of court, found a verdict for the 
Auntiff. 


m m In 


ined for the defendant, who ſaid, the want of retention was 


an that on fraud. Here it is proved that there was no repre- 


438 
CHAP 
b & 4 | 
Roſs v. Brad- 


ſhaw, 1 Blackft, 
Rep. p. 312. 
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C HAP. 
XXII. 


Willis v. Poole, 
Sittings at Guild- 
hall, Eaſter Vac. 
2780. 


the trial admitted, that Sir Simeon and Mrs. Ewer were of the 


Heberden and other gentlemen of the faculty were examined 


OF fNSURANCE UPON LIVES. 


In a ſubſequent caſe, the ſame rule of deciſion was recon. 
mended and enforced. It was an action on a policy on the lik 
of Sir Simeon Stuart Bart. from the 1t of April 1779 to the 10 
of April 1780, and during the life of Eliza Edgley Ewer, Thi 
policy contained a warranty that Sir Simeon was about 5 
years of age, and in good health on the 11th of May 1779, and 
that Mrs. Ewer was about 78 years of age. The defendant a 


reſpective ages mentioned in the warranty; that he died before 
the Iſt of April 1780, and that ſhe was living. Two queſtion 
were intended to have been made; 1ft, As to the plaintiff's in 
tereſt: 2d, On the warranty of health. The former was di. 
poſed of, by the plaintiff having proved a judgment debt. Asto 
the latter, it appeared in evidence, that, although Sir Sine 
was troubled with ſpaſms and cramps from violent fits of the 
gout, he was in as good health, when the policy was under- 
written, as he had been for a long time before. It was all 
proved by the broker, who effected the policy, that the under 
writers were told, that Sir Simeon was ſubject to the gout. Dr. 


who proved that ſpaſms and convulſions were ſymptoms inc: 
dent to the gout. 


Lord Mansfield. —* The imperfection of language is ſuch,tha 


we have not words for every different idea; and the real inten 4 
tion of parties muſt be found out by the ſubje& matter. By ti « | 
preſent policy, the life is warranted, to ſome of the underwn_lf « ; 
ters in health, to others in good health; and yet there was ! | 
difference intended in point of fact. Such a warranty can new | 
mean that a man has not the ſeeds of a diſorder. We ate: othe 
born with the ſeeds of mortality in us. A man, ſubject i pp 
the gout, is a life capable of being inſured, if he has no ficknel cau 


{ 440 ] 


Vide ante, ch. 19. 


at the time to make it an unequal contract.“ There was a ve 8 
dict for the plaintiff, 


In a former chapter we ſaw, that when the riſk is entire, a 
it is once begun, there ſhall be no apportionment or return * 
premium, though it ſhould ceaſe the very next day after it col 
menced. The ſame rule 1s applicable in every reſpect to il 
premium on life inſurances; for the contract is entire, and 
the perſon whoſe li ſe is inſured, ſhould put an end to it the nel 
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day after the riſk commences, though the underwriter is diſ- 
charged, there would be no return of premium. This has never 
peen decided in any judicial determination expreſsly on the point, 
but it has frequently been declared to be the law upon the ſubject 
by the learned judges in the courſe of argument, when return 
of premium on marine inſurances was the point under diſcuſſion. 
This was particularly done in the cafe of Jyrie v. Fletcher, 
by Lord Mansfield, when delivering the judgment of the court. 
There has been an inſtance put, ſaid his Lordſhip, “ of a 
« policy where the meaſure is by time, which ſeems to me to 
be. very ſtrong and appoſite to the preſent cafe ; and that is 
« an inſurance upon a man's life for twelve months. There 


449 
GC H A P. 


XXII. 
3 


Cowper, 669, 


« can be no doubt but the riſk there is conſtituted by the mea- 


« ſure of time, and depends entirely.upon it : for the under- 
« writer would demand double the premium for wo years, 
« that he would take to inſure the ſame life for one year only. 


« In ſuch policies, there 1s a general exception apainſt ſuicide. 


« If the perſon puts an end to his own life the next day, Or a 
« month after, or at any other period within the twelve months, 
« there never was an idea in any man's breaſt, that part of the 
premium ſhould be returned.“ | 


Afterwards in the caſe of Bermon v. Moodbridge, Lord Mans- 
feld laid down the ſame doQrine. 
« life, with the common exception of ſuicide, and the hands 
« of juſtice, if the party is executed, or commit ſuicide, in 
« twenty-four hours, there ſhall be no return,” 


From theſe opinions which have been frequently repeated in 
other caſes, the law upon the ſubject of return of premium, as 
applicable to life inſurances, ſeems perfectly aſcertained ; be- 
cauſe except in the caſe of ſuicide or a publick execution, the 
queſtion can never ariſe. | 


D. uz'as, 758. 


In an inſurance upon a 


CHAP. 


See 1 H. Blackfl. ry perſon at the time he inſures ; ſo that, by his acquieſcence, 


254, 


XXIII. 


CHAPTER Tur TWENTY-THIkp Wl : 


Of Inſurance againſt Fire. : 

p. 

li 

N inſurance of this ſort is a contract, by which the inſurer, er 

in conſideration of the premium which he receives, under. th 
takes to indemnity the inſured, againſt all loſſes, which he may de 
ſuſtain in his houſe, or goods, by means of fire, within the time i 


limited in the policy. To enter upon a detail of the various al. 
vantages, which mankind have derived irom this ſpecies of con- pl 


tract, would be a waſte of time; becauſe they are obvious to th 
every underſtanding. As little does it fall within the compals af 
of my plan to enumerate the various offices that have been in- fu 
ſtituted for the purpoſe of inſuring property againſt fire; or the - 
rules and regulations, by which they are ſeverally governet, 1 


Some of them have been inſtituted by royal charter; others by 
deed inrolled; and others give ſecurity upon land for the pay- pre 
ment of loſſes. The rules, by which theſe ſocieties are governed, 
are eſtabliſhed by their own managers, and a copy given toeve-| 


he ſubmits to their propoſals, and is fully apprized of thoſe WW s 
rules upon the compliance or non-compliance with which, he 


will or will not be entitled to an indemnity, 


The conſtruction to be put upon thoſe regulations, has but bein 


ſeldom become the ſubje& of judicial enquiry ; three inſtances i ig 
only having occurred in our reſearches upon this occaſion. VM true 
the propoſals of the London Aſſurance Company, and ſome of that 
the other offices, there is a clauſe by which it is provided, that ſelve 
they do not hold themſelves liable for any loſs or damage by fire, cited 
happening by any invaſion, foreign enemy, or any military a atter 
1uſurped power whatſoever. It became a queſtion, what ſpeci*WW there 
of inſurrection ſhould be deemed a military or uſurped power 

within the meaning of this proviſo. It was held by the court oli 5 


a i th 
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Common Pleas, againſt the opinion of Mr. Juſtice Gould, th 
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it could only mean to extend to houſes ſet on fire by means of an C H A P. 


invaſion from abroad, or of an internal rebellion, when armies \, ASS | 


xe employed to ſupport it. 


The caſe in which this queſtion aroſe, was an action of cove- Drinkwater Ve 
nant againſt the defendants upon a Policy of Inſurance of a „ 
malting office of the plaintiff's at Norw:ch from fire, in which Afurance, 

2 Wilſon 363. 
policy there was a proviſo that the corporation ſhould not be 
liable in caſe the ſame ſhould be burnt by any invaſion by foreign 
enemies, or any military or uſurped power whatſoever, and that 
the defendants had not kept their covenants, to the plaintiff's 
damage. The defendants plead firit the general iſſue, that they 
have not broke their covenants, and thereupon iſſue is joined. 
2dly, They plead that it was burnt by an uſurped power ; the 
plaintiff replies, that it was not burnt by an uſurped power, and 
thereupon iſſue is alſo joined. This cauſe was tried at Norwich 
afſizes ; a verditt was given for the plaintiff, and 4697. damages, 
lubject to the opinion of the court, upon the following caſe, 
viz, That upon Saturday the 27th of Nzvember, a mob aroſe at 
Nerwich upon account of the high price of proviſions, and 
ſpoiled and deſtroyed divers quantities of flour; thereupon the 
proclamation was read, and the mob diſperſed for that time. At- 
terwards another mob aroſe, and burnt down the malting office 
in the policy mentioned. The queſtion is, whether the plain- 
tiff is entitled to recover in this action. This caſe was twice 
argued at the bar, and the court took time to deliberate; after 
which, as the judges differed in opinion, they delivered their 
opinions ſeriatim. 


Mr. Juſtice Gould was of opinion, that the malting office 
being burnt by the mob, who roſe to reduce the price of pro- 
viſions, the ſame was burnt by an uſurped power, within the 
true intent and meaning of the proviſo in the policy : to ſhew 
that it was an uſurped power for any perſons to aſſemble them- 
ſelves, to alter the laws, to ſet a price upon victuals, &c. he 
cited Popham 122, where it is agreed by the juſtices, that to 
attempt ſuch a thing by force is felony, if not treaſon ; and 
therefore judgment ought to be for the defendant. 


Mr. Juſtice Bathurſt. —« The words “ uſurped power,” 


in the proviſo, according to the true import thereof, and the 
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not charge that uſurped power as a rebellion, that a mob roſe 


OF INSURANCE AGAINST FIRE. 


meaning of the parties, can only mean an invaſion of the king. Wi or! 
dom by foreign enemies to give laws and uſurp the government inte 
thereof, or an internal armed force in rebellion, aſſuming the whe 
power of government by making laws, and puniſhing, for nu una 


obeying thoſe laws. The plea alledges that the malting office the 


was burnt by an uſurped power unlawfully exerciſed, but doe; 


at Norwich on account of the price of victuals, and as ſoon x 
the proclamation was read, they diſperſed; therefore Judgment 
ought to be for the plaintiff.” 


. Juſtice Clive. —< The words muſt mean ſuch an uſurped 
power as amounts to high treaſon, which is ſettled by the 
25th of Edward Third. The offence of the mob in the 
preſent caſe was a felonious riot, for which the offenders might 
have ſuffered ; but it cannot be ſaid to be an uſurped power; 
therefore I am of opinion that judgment ſhould be given for 
the plaintiff.“ 

Lord Chief Juſtice //7 Imot.— « Upon the beſt confideration 
I am able to give this caſe, I am of opinion, that the burning 
of the malting office, was not a burning by an uſurped power | 
within the meaning of the proviſo. Policies of inſurance, like 
all other contracts, muſt be conſtrued according to the true in- 
tention of the parties. Although the counſel on one fide ſaid, 
that policies ought to be conſtrued liberally ; on the other ſide 
that they ought to be conſtrued ſtrictly; in a doubtful caſe | al 
think the turn of the ſcale ought to be given againſt the mo 
ſpeaker, becauſe he has not fully and clearly explained himſelf. pro 


The imperfection of language to expreſs our ideas is the oc- met 
caſion that words have equivocal meanings; and it is often very lam 
uncertain what the parties to a contract in writing mean. peo 
When the ideas are ſimple, words expreſs them clearly; W lj 
but when they are complex, difficulties often ariſe : and men wh 
differ much about the ideas intended to be conveyed by words : of 
In the preſent caſe, what is the true idea conveyed to the tre: 
mind by the words »ſurped power £ The rule to find it out MW fali 
is to conſider the words of the context, and to attend to the hot 
popular uſe of the words, according to Horace, Arbitrium eff mo 
el jus, et nos ma loguendi, My idea of the words, burnt by an viſt 


uſurped piuver, from the context is, that they mean bum, 
7 cr 
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or ſet on fire by occaſion of an invaſion from abroad, or of an 
internal rebellion, when armies are employed to ſupport it, 
when the laws are dormant and filent, and firing of towns are 
unavoidable; theſe are the outlines of the picture drawn by 
me idea, which theſe words convey to my mind. The time 
of the incorporation of this ſociety of the London Aſſurance 
Company, was ſoon after a rebellion in this kingdom, and it 
was not ſo romantic a thing to guard againſt fire by rebellion, 
35 it might be now; the time therefore, is an argument with 
me that this is the meaning of theſe words. Rebellious mobs 
may be alſo meant to be guarded againſt by the proviſo, be- 
cauſe this corporation commenced ſoon after the riot act; and 
if common mobs had been in their minds, they would have 
made uſe of the word mob. The words „ uſurped power,” 
may have a great variety of meanings according to the ſubject 
matter where they are uſed, and it would be pedantic to de- 
fne the words in their various meanings ; but in the preſent 
caſe, they cannot mean the power uſed by a common 
mob. It has not been ſaid, that if one, or fifty perſons had 
wickedly ſet this houſe on fire, that it would be within the 
meaning of the words uſurped power. It has been objected 
that here was an uſurped power to reduce the price of viftuals, 
but this is part of the power of the crown; and therefore it 
was an uſurped pawer : but the king has no power to reduce the 
price of victuals. The difference between a rebellious mob, 
and a common mob, is, that the firſt is high treaſon ; the latter 
a riot or a felony. Whether was this a common or a rebellious 
mob? The firſt time the mob riſes, the magiſtrates read the 
proclamation, and the mob diſperſe ; they hear the law and im- 
mediately obey it. The next day another mob riſes on the 
ſame account, and damages the houſes of two bakers ; thirty 
people in fifteen minutes put this army to flight, they were 
diſperſed and heard of no more. Where are the ſpectes belli 
which Lord Hale deſcribes? This mob wants an univerſality 
of purpoſe to deſtroy, to make it a rebellious mob, or high 
treaſon. 1 Hale's P. C. 135. There muſt be an univer- 
lality, a purpoſe to deſtroy all houſes, all incloſures, all bawdy 
houſes, &c. Here they fell upon two bakers and a miller, and the 
mob chaſtized theſe particular perſons to abate the price of pro- 
"ifions in a particular place: this does not amount to a rebellious 

| mm 4 mob. 
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e f A P. mob. When the laws are executed with ſpirit, mobs are eaſily 
. quelled; ſometimes a courageous act done by a ſingle perſon, 
wi.ill quell and diſperſe a mob. And ſometimes the wiſdom of 
an individual will do the ſame, as is thus beautifully deſcribe 

by Virgil, | | 


Ac veluti magno in populo cum ſæpe coorta eff 
Seditio, ſævitque animis ignobile vulgus, 

Famgque faces et ſaxa volant: furor arma miniſtrat. 
Tum pietate gravem, ac meritis, fi forte uirum quem 
Conſpexere, ſilent, arrectiſgue auribus adſiant : 

Ille regit dictis animos, et pectora mulcet. 


But amongſt armies, the laws are ſilenced, and the wiſdom 
or courage of an individual will ſignify nothing. Upon the 
whole, I am of opinion, that there muſt be judgment for the 
plaintiff; and accordingly the ps/ea was ordered to be delivered 
to the plaintiff, by three judges againſt one. 


The Sun Fire Office has uſed words of a larger and more 
extenſive import than thoſe, which were the ſubject of difcul- 
fion in the laſt caſe; for the proprietors of that company 
declare, that they will not pay any loſs or damage by fire, hap- 
pening by any invaſion, foreign enemy, civil commotton, or any 
military or uſurped power whatever. A caſe has unfortunatty 
ariſen, in which the meaning of theſe words, civil commotiin, 


has been the ſubject of judicial enquiry. 


F-ngtale v. Ma An action was brought on a policy of inſurance to recover 
ſon and others, 


Sittings at from the Sun Fire Office a ſatisfaction for damage done to the 
Guildball, Mich. 
Vac. 1780. 


plaintiff's houſes and goods by the rioters, who, it is very wel 
known, and hiſtory will inform poſterity, in June 1780, to the 


terror and diſmay of the inhabitants of London, traverſed that city 
for ſeveral days burning and deſtroying Roman Catholick chapels, 
publick priſons, and the houſes of various individuals; the 
oſtenſible purpoſe of their aſſembling being to procure the re- 
peal of a wiſe and humane law, (which had paſſed for ſome 
indulgences to Roman Catholics), and who were at laſt only 
diſperſed by military force. As the circumſtances of thele 
xiots were very recent, they were not minutely gone into 
at the trial. It was, however, ſufficiently proved, that the 
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plaintiff, on account of his religion, (being a Catholick), had C H 
XXIII. 


— dd 


been, amongſt others, ſelected as an object of the rage of the 
umes, and that his houſes and effects were ſet on fire. The 
office defended this action, conſidering that they were pro- 
tected by the article juſt recited, namely, That they would 
« not anſwer for any loſs, occaſioned by an invaſion, foreign 
« enemy, civil commotion, or any military or uſurped power 
« whatever.” This point was argued much at length by the 
counſel on both ſides, 


Lord Mansfield.—< Gentlemen of the jury, this is an action 
brought by the plaintiff againſt the defendants upon the policy 
of inſurance mentioned in the pleadings, for the value of 
property, which was conſumed by fire. Moſt undoubtedly 
every man's leaning muſt be to the ſide of the plaintiff, in 
order to divide the loſs in ſo great a calamity, But that lean- 
ing muſt be governed by rules of law and juſtice : and the only 
queſtion, that ariſes for your determination and that of the 
court, is ſingly upon the conſtruction of two words in the po- 
icy. It will be neceſſary, in order to inveſtigate this matter, 
to go into the hiſtory, which has been opened and explained 
to you, of other inſurance policies. In the year 1720, the 


Lindon Aſſurance Company put into their policies all the words 


here uſed, except civil commotion. Whatever fire happens by a 
loreign enemy is clearly provided againſt: when they burn 
houſes, or ſet fire to a town, that is alſo provided for. What 
is meant by military or uſurped power? They are ambiguous z 
and they ſeem to have been the ſubject of a queſtion and de- 
termination, They muſt mean rebellion, where the fire is 
made by authority: as in the year 1745, the rebels came to 
Derby, and if they had ordered any part of the town, or a 
ſingle houſe to be ſet on fire, that would have been by au- 
tority of a rebellion. That is the only diſtinction in the caſe— 
it muſt be by rebellion got to ſuch a had, as t. be under au- 
thority. In the year 1726, ſome years after the London Aſ- 
ſurance Company had done it, the Sun Fire Office put in the ex- 
ception; and in 1727, they put in other words: they do not keep 
o the form of the London Aſſurance : they do not ſay by inva- 


ſion from foreign enemies merely: they clearly provide againſt 


ſebellion, determined rebellion, with generals who could give 
| Orders. 


A P. 


Vide ſupræ 
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orders. Though this be ſo. guarded, the Sun Fire Office did not 
think it anſwered their purpoſe; and therefore they took the 
words civil commotion. Not only uſing thoſe words, applicable to 
guard againſt a foreign enemy, againſt a rebellion, where there 
are officers and leaders, that can give authority and power ; but 


a \ 
they add other words as general anduntechnical as can poſliblybe WM thi 
uſed: civil commotion, not civil commotion that amounts to 55 ted 
treaſon. They avoid ſaying civil commotions that amount to fe. Wi cor 
lony: they avoid ſaying civil commotions that amount to ni. Wi adn 
meanors: but they uſe a general expreſſion © if the miſchief hay. tres 
cc pens from a civil commotion,” taking the largeſt and moſt the 
general ſenſe of the words that the language will allow : they trea 
do not even ſay a riot. It may be a queſtion in point of lay, an 1 
whether an aſſembly or multitude be a riot. In that ca, de 
they do not ſay committing a felony, but ſpeak of fire occa- kin 
fioned by civil commotion. The ſingle queſtion is, whether but 
this has been a civil commotion. If there be a caſe, to which fon 
theſe words can be applicable, it is to a caſe of this fort, ! opin 
cannot ſee any of the other words, to which it can be applied. WW whe 
Uſurped power takes in rebellion, acting by uſurped powers WM civil 
amongſt themſelves. From a foreign enemy the office ij ui 
ſecured. But what is a civil commotion ? it is ſomething elſe. ¶ amo, 
The preſent was an inſurrection of the people refiſting all BM you 1 
law, ſetting the protection of the government at nought, tak- Wi poſes 
ing from every man, who was the object of their reſentment, Wi but 
that protection, as appears from the evidence given by the Wi &fen 
witneſſes upon the facts, and which you all know as well as jury, 
if no witneſſes had been produced. What was the object and defen 
end of this violent inſurreftion ? It took place in many parts 4 
of the town at the ſame time, and the very ſame night; the de a. 
mob were in Broad-ſIreet, St. Catherine's in Colman-ſireet, i ate t 
Blackfriars Bridge, and at the plaintiff's. What is the ob· /;” 
jea? Gene ral deſtruction, general confuſion. It certainly wa: "ap 
meant to aim at the very vitals of the conſtitution. It was not al fur; w. 
private matter, under the colour of popery only, to deſtroy all 12 15 6 
Papiſts under a pretence or a cry of No popery. But the gene; 10 
ral object was deſtruction and confuſion. The Fleet Priſon wa ,, 
burnt down : Newgate was burnt down the night before. wice 4 
The King's Bench Priſon is burnt, and all the priſoners ſet at he; 
liberty. The new Bridewell is burnt ; the Bank attacked: 5 5 
conſider the conſequences, if they had ſucceeded in deſtroy u ax yi 
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ut were threatened. Military reſiſtance, and an extraordi- 
nary ſtretch were made and juſtified by neceſſity. There was a 
great deal of firing, many men were killed; and the houſes of 
i vaſt number of Papiſts were burnt and deſtroyed. What is 
this but a civil commotion P No definition has been attemp- 
ted to be given of what it is. It is ſaid, that this is a civil 
commotion diſtin from uſurped power and rebellion. It is 
almitted, that this kind of inſurrection may amount to high 
treaſon : and, to be ſure, it may. But the office do not put 
their expectation upon trying, whether they were guilty of high 
treaſon or not. There is no manner of doubt, that this was 
an inſurrection for a grand purpoſe, to take from a ſet of men 
the protection of the law. That is levying war againſt the 
king; there is not any doubt of it. It is not put upon that, 
but on the ground of a civil commotion. It is not an occa- 
ſonal riot, that would be another queſtion. I do not give any 
opinion what that might be. You will give your opinions, 
whether the facts of this caſe bring it within the idea of a 
civil commotion. I think a civil commotion is this; an inſur- 
reftion of the people for general purpoſes, though it may not 
amount to a rebellion, where there is an uſurped power. If 
jou think it was ſuch an inſurrection of the people for the pur- 


poſes of general miſchief though not amounting to a rebellion, 


but within the exception of the policy, you will find for the 
defendants. If not, you will find for the plaintiff.” The 
jury, agreeably to the Chief Juſtice's direction, found for the 
defendants (a). 


(a) In a policy of inſurance againſt loſs by fire from half a year to half a year, Tarleton and 


= % and it was alſo ftipulated that no inſurance ſhould take place, till the pro- 
mum was actually paid ; a loſs happened within 15 days after the end of one half 
far, but before the premium for the next was paid; and it was held that the aſ- 
ſurers were not liable, though the aſſured tendered the premium before the end of 
the 15 days, but after the loſs, | 
The defendants in the above cauſe were members of a ſociety at Liverpool, for 
the inſurance of property from fire: but ſoon after the deciſion, the Royal Ex- 
Change Aſſurance Company, the Phœnix and ſome other Inſurance Companies gave 
. that they did not mean to take advantage of the judgment ſo pronounced, 
it would hold themſelves liable for any loſs during the 15 days that were al- 
5 for the payment of the inſurance upon annual policies, and all other policies 
T 2 longer period. But that policies for a ſhocter period than a year would ceafe 
it fix o'clock in the evening ot the day mentioned in the policy. | 
W hen 


the aſſured agreed to pay the premium half yearly © as long as the aſſurers ſhould —— ren 
y 


agree to accept the ſame, within 15 days after the expiration of the former half Rep. 695. 
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C H A P. Whena fire happens, and the party ſuſtains a loſk in con. 


fſequence of it, he is bound by the printed propoſals of moſt 
wn 4 ee of the ſocieties, to give immediate notice thereof to the office 
different Fire in which he is inſured; and as ſoon as poſſible afterwards, or 
* within a limited time according to the regulations of ſome, to 
deliver in as particular an account of his loſs, or damage, as the 
nature of the caſe will admit; and make proof of the ſame by 
his oath or affirmation, by books of accounts, or ſuch other 


See Worfley v. youchers as ſhall be required, or as ſhall be in exiſtence. lt is 
Wood, now de- 


XXIII 


pending in B. R. alſo neceſſary that the inſured ſhould procure a certificate under | 


on this clauſe. the hands of the miniſters and churchwardens, together with 


ſome other reputable inhabitants of the pariſh, not concerned 
in ſuch loſs, importing, that they are well acquainted with the 
[ 449 ] character and circumſtances of the ſufferer or ſufferers ; and do 
know, or verily believe, that he, ſhe, or they, have really, and 
by misfortune, ſuſtained by ſuch fire the loſs and damage there- 
in mentioned. When any loſs is ſettled and adjuſted, the (uf. 
ferers are to receive immediate ſatisfaction, without any de- 
duction, | . | 5 
Beawes 4th edit. In the Lex Mercatoria it is ſaid, that policies on houſes and 
EI lives admit of no average. That this is true of the latter cannot 
Vide p. 434. he denied, as we have already ſhewn in the preceding chapter; 
becauſe the payment of the whole ſum depends upon one ſingle 
event, which muſt wholly happen, or not at all. But that it can- 
not be true of inſurances againſt fire, either of houſes or goods 
is equally clear; for houſes may be partzally damaged, and goods 
may be partially deſtroyed. In which caſe, as inſurance 1s 2 
contract of indemnity, the end of the contract is anſwered by 
putting the party in the ſame ſituation in which he was before 
the accident happened. But if he were to recover the whole 
ſum inſured, he would be in a better ſituation, which the law 
will not allow. Indeed, from the above quotation from the 
printed propoſals it is evident, that the offices conſider them- 
Royal Exchange ſelves liable for partial loſſes. Nay, ſome of them, if not a 
Aſſurance Com- \ Fog 
pany. expreſsly undertake to allow all reaſonable charges, atten” 
ee Da the removal af goods, in caſes of fire, and to pay the ſufferers 


Omce, &c. toſs, whether the goods are deſtroyed, loſt or damaged by ſuch 
removal. 


8 N : : le 
Theſe policies of inſurance are not in their nature aſſignable, 
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for they are only contrafts to make good the loſs, which | 
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contracting party himſelf ſhall ſuſtain; nor can the intereſt in C 2 A P. 
XIII. 


them be transferred from one perſon to another without the 
conſent of the office (a). There is a caſe in which, by the pro- 
poſals, theſe policies are allowed to be transferred, and that is, 
when any perſon dies, the policy and intereſt therein ſhall con- 
tinue to the heir, executor, or adminiſtrator, reſpectively, to 
whom the property inſured ſhall belong; provided, before any 
new payment be made, ſuch heir, executor, or adminiſtrator, do 
procure his or her right, to be indorſed on the policy at the ſaid 
office, or the premium be paid in the name of the ſaid heir, ex- 
ecutor, or adminiſtrator. But in all other caſes there can be 
no aſſignment; and the party claiming an indemnity muſt have 
an intereſt in the thing inſured at the time of the loſs. Theſe 
points were decided in two cauſes, one before Lord Chancellor 
King, and the other before Lord Hardwicke. | 


On the 28th of Fuly 1721, one Richard Ireland took out 
from the Sun Fire Office, a policy of inſurance, whereby it was 
witneſſed, that whereas the ſaid Ireland had agreed to pay, or 
cauſe to be paid to the ſaid office, the ſum of five ſhillings within 
fifteen days after every quarter-day, for the inſurance of his 
houſe, being the Angel Inn at Graveſend, with his goods and 
merchandize as therein after expreſſed only, and not elſewhere, 
:12, the dwelling houſe, not exceeding 4001. and for the goods 
in the ſame only, not exceeding 5001.; and for the ſtable only, 
not exceeding 100 J. all then occupied by James Peck, from loſs 
and damage by fire: and ſo long as the ſaid Richard Ireland 
ſhould duly pay or cauſe to be paid five ſhillings a quarter, as 
therein mentioned, the ſaid ſociety did bind themſelves, their 
heirs, executors, adminiſtrators, and aſſigns, to pay and ſatisfy 


the ſaid Ireland, his executors, adminiſtrators, and aſſigns, within 


hiteen days after every quarter-day, in which he ſhould ſuffer 
by fire, his loſs not exceeding 1000 J. according to the exact 
tenor of their printed propoſals. The policy was ſubſcribed the 
ch of Fuly 1721, by three of the truſtees of the ſociety. 
Some conſiderable time afterwards, Richard Ireland died, hav- 
ing made his will, and Anthony his ſon ſole executor ; who 
brought the policy to the office, and had an indorſement made 


) But in marine inſurances, the policy may be transferred, Delaney v. Stod- 
Wt. 1 Term R. 26. 


thereon, 
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Church, yet, as the appellants paid the purchaſe money for the 


of INSURANCE AGAINST FIRE, 
E 11 A P. thereon, that the ſame then belonged to him: and afterwark 


namely, at or about Chri/tmas 1726, he, the ſaid Anthony, pail 
the office a premium of. twenty ſhillings for one year's in. 
ſurance, from Chr: rfimas 1726, to Chriſimas 1727, as by a 
article in the propoſals, he was at liberty to do. On the 24th 
of Augu/? 1727, a fire happened at Graveſend, which, among 
others, deſtroyed the houſe mentioned in the policy; and ſons 


time afterwards the appellants applied to the office, and all 


that they had purchaſed the houſe and goods of Anthony Ireland; 
that the ſame were their property at the time of the fire, and that 
they had an aſſignment of the policy made to them, at the ſane 


Roe that the boul and goods were aſſigned; and they pro- 


duced an affidavit made by the appellant, Roger Lynch, in which 


he ſwore, that his loſs and damage by burning the ſaid houſe 


amounted, at a moderate computation, to 5007. and upward; 
and upon this affidavit was indorſed a certificate of the miniſter 
churchwardens, and other inhabitants of Graveſend, that they 
verily believed, according to the beſt of their information, the 
appellants had ſuſtained a loſs of 5007. and upwards. But nei 
ther in the affidavit or certificate, was any mention made of any 


' Joſs being ſuſtained by the appellants by the burning of any goods 


in the ſaid houſe; nor was any affidavit made by Anthony Ireland, 
in whom the property of the policy was, that he had ſuffered any 
loſs. The appellants, however, inſiſted that the office ſhould 
pay them 10001. for their loſs ſuſtained by the burning of the 
houſe and goods: and they accordingly filed a bill in Chancery, 
ſetting forth, that Anthony Ireland agreed to ſell and aſſign to the 
appellants the houſe, ſtables, and goods, and alſo, at the ſame time 
agreed to aſſign the policy; and that by indenture of the 24! 
of June 1727, for 2501. Ireland did aſſign to the appellants? 
leaſe he had of the houſe and ſtables for the reſidue of a term ol 
70 years, which commenced at Midſummer, 16 Car, 2.; but 
the goods, for which the appellants, as they alleged, were to pa 
5007. being intended for one Thomas Church, who was to hold 
the inn under the appellants, Ireland, by deed poll of the ſams 
date, ſold the ſame to Church for his own uſe. The bill allo 
ſtated, that by another writing of equal date, Ireland afligne 
the policy, and all money and benefit thereof, to the appellant 
That although the bill of ſale of the houſhold goods was made t 
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ſame, Church aſſigned his bill of ſale to them, for ſecuring the C H A P. 
XXIII. 
—— _d 


money they had paid for the goods; and afterwards, by another 
writings releaſed to the appellants his benefit and intereſt in the 
policy. The bill prayed ſatisfaction. 


The reſpondents put in their anſwer, in which they ſet forth 
the nature and method of the inſurances made by the office, and 
admitted the policy in queſtion, and the appellants application 
for 10007. loſs: but ſaid, that the affidavit produced, was not 
agreeable to the propoſals ; and that they had been informed 
and believed, that no aſſignment of the policy was made to the 
appellants, nor any aſſignment of goods made to them by 
Church, till after the fire. They inſiſted, that the policies, iſſued 
by the office, were not, in their nature, aſſignable, the ſame be- 
ing only contracts to make good the loſs, which the contracting 
party himſelf ſhould ſuſtain: and the policy in queſtion was firſt 
made to Richard Ireland, to pay his loſs, and was afterwards de- 
clared by indorſement to belong to Anthony Ireland; and that no 
other perſon was entitled to the benefit of it. The cauſe pro- 
ceeded to iſſue, and witneſſes were examined on both ſides; and 
upon the appellants own evidence it appeared, that the firſt diſ- 
courſe between the appellants and Mr. Ireland about the policy, 
was after the execution of the aſſignment of the houſe, and that 
the agreement (if there was any) about the policy was not, at 
the time when the appellants agreed to purchaſe Ireland's term 
in the houſe. It appeared further, that the aſſignment of the 
policy, though bearing date before, was not made and executed 
till ſome time after the fire; ſo that the agreement for aſſigning 
the policy was a voluntary conceſſion of [re/and without any 
conſideration, and independent of the bargain for the houſe, 
and never made till after [reland's intereſt in the policy, as to 
the houſe, was determined, by his ſelling his intereſt in the 


thing inſured, and not carried into execution till the thing was 


loſt. As to the appellants property in the goods, they proved 
an aſſignment from Church to them, as a ſecurity for 300 l. 
but omitted, in their interrogatories, the material queſtion, when 
this aſſignment was made: though the reſpondents by their an- 
ſwer, put the time plainly in iſſue, by inſiſting, that it was 
after the fire; and it did not appear that the appellants ever had 


any property in the goods. The reſpondents on their part 
| proved, 
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CHA P. — that the office did not inſure any perſons longer thay 
0 , they continued their property in the thing inſured: and that by 


perſons dealing with them might not be 8 ſuch notice his 
was uſually given. 


Lord Chancellor King. —« Theſe policies are not inſurances : 
of the ſpecifick things mentioned to be inſured ; nor do ſuch 


' Inſurances attach on the realty, or in any manner go with the #: 
fame as incident thereto, by any conveyance or aſſignment: * 
but they are only ſpecial agreements with the perſons inſuring, 5 
againſt ſuch loſs or damage as they may ſuſtain. The party «| 
inſuring muſt have a property at the time of the loſs, or he « n 
can ſuſtain no loſs; and conſequently can be entitled to ng 4 9 
ſatisfaction. There was no contract ever made between the "I 
office and the appellants for any inſurance on the premiſes in 4 1 
queſtion. Not only the expreſs words, but the end and de- «]; 
ſign of the contract with Ireland do, in caſe of any loſs, linit WM at, 
and reſtrain the ſatisfaction to ſuch loſs as ſhould be ſuſtained SV: 
by Richard Ireland only; and the indorſement on the policy oy 

declared that right to his executor Anthony Treland only, poli 
Theſe policies are not in their nature aſſignable; nor is the due 
intereſt in them ever intended to be transferrable from one ¶ are e 
to another, without the expreſs conſent of the office. The I 41ic 
tranſactions in the preſent caſe, by changing their proper) Wl ceaſe 
backwards and forwards, and rendering it uncertain whoſe the ber 
true property is, raiſe a ſuſpicion, and fully juſtify the caution Wi (1. 
of che office, in preventing the aſſignment without conſent of Wi « Y 
the managers, which method is purſued by all the inſurance Wl « ce, 
offices. Beſides, the appellants* claim is at beſt founded d or 
only on an aſſignment never agreed for till the perſon in- pre 
ſured had determined his intereſt in the policy, by parting Bl « wit 
with his whole property, and never executed till the lo's i infure 
had actually happened.” His lordſhip therefore diſmiſſed the I tg; t 
bill. fenday 

| of it. 

Upon this decree there was an appeal to the Houſe of Lords; 
and after hearing counſel on both ſides, it was ORDERED AN? * 
ADJUDGED, that the ſame ſhould be diſmiſſed, and the de- ous 
cree therein complained of affirmed. ſabſeg 
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A few years afterwards this caſe was cited with approbation 
by Lord Hardwicke, and relied upon m him as the n of 


his opinion. 


= 


Anne Strade, having fix years and a half to come in a leaſe of 
a houſe from the plaintiffs, on the 27th of April 1734, became 
2 proprietor of the Hand-in-hand Office, by 1 inſuring the ſum 
of 4007. on the houſe, for ſeven years; and on paying twelve 
ſhillings down, and three pounds ſome time after, the Company 
agreed, © to raile and pay, out of the effects of the contribution 
« ſfock, the ſaid ſum of 4007. to her, and her executors, ad- 
« miniſtrators, and aſſigns, ſo often as the houſe ſhall be burnt 
down within the ſaid term, unleſs the directors ſhould build 
« the ſaid houſe, and put it in as good plight as before the fire; 
« and on the back of the policy it was indorſed, that if this po- 
« licy ſhould be aſſigned, the aſſignment muſt be entered within 
« twenty-one days after the making thereof.” Mrs. Strode's 
leaſe expired at Midſummer 1740, the houſe was not burnt down 
till the January after 1740, and ſhe made an aſſignment of the 
policy to the plaintiffs the 23d of February after 1740. The 


queſtion is, whether the plaintiffs, the aſſignees of Mrs. Strode, 


re entitled to the 4007. or to have the houſe built again; or 
whether the houſe being burnt down after Mrs. $rode's property 
ceaſed in it, the Company are obliged to make good the loſs to 
her aſſignee of the policy. The company made an order, 
lubſequent in time to Mrs. Strode's policy in 1738, © That, 
® whereas policies expire upon the property of the inſured's 
* ceaſing, if there is no application of the inſured to aſſign, 
* or to have the loſs made up, then the perſon having the 
property may inſure the ſaid houſe in the ſaid office, not- 
. withſtanding the term for which the houſe was originally 
inſured is expired.” There was evidence read for the plain- 
tffs to ſhew that they tendered the aſſignment to the de- 


ſendants, to enter in their books, but they refuſed to accept 
of it. 


Lord Chancellor Hardwicke.—* Dok the progreſs of this 
cauſe, while the defendants ſeemed to depend chiefly upon the 
ſabſe quent order, I was of opinion againſt them. But, upon 
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are properly aſſignees of Mrs. SH rade under this policy. If thi 
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ws what was further offered, I think the vlaintifls are not 
entitled to be relieved. There may be three queſtions made i 101 
this cauſe. Firſt, whether this accident, which has happened, 
is ſuch a loſs, as obliges the defendants to make ſatisſadlion 
to the plaintiffs, Secondly, whether upon the terms of the * 
original policy, the office is obliged to do it. Thirdly, which 8 
is rather conſequential of the former, whether the plainiißz 


matter reſted ſingly upon the policy ſelf, I ſhould not thinł i 
ſuch a loſs, as would oblige the defendants to make fatisfaQion, 


Under this policy, the ftate of the cafe is, Mrs. Strade wa ang 
only a leſſce, her time expired at Midſummer 1740, the houl X 
que 


was burnt down in Fanuary after, within the ſeven years , the} 
plaintiffs, the Sadlers Company, were ground landlords, and 
entitled to the reverſion of the term : upon the 23d of Februar, 
ſeven months after the expiration of the term, and one month 
after the fire, the aſſignment was made, and in conſideration 
of five ſhillings only; fo that it muſt be taken as a voluntay 
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aſſignment, as it ſtands before me. It has been inſiſted, on 9k 
the part of the defendants, that the. plaintiffs are not entitled to = 
recover, as ſtanding in the place of Mrs. Sfrode, becauſe ſhe * 
had no loſs or damage, her intereſt ceaſing before the fire hap- Wy 
pened. And this introduces the ſecond and third queſtions, 4 
I am of opinion, it is neceſſary the party inſured ſhould have an * 
intereſt or property at the time of inſuring, and at the time the 1 
fire happens. It has been ſaid for the plaintiffs, that it is in oY 
nature of a wager laid by the infurance company, and that it ule 1 
does not ſignify to whom they pay, if loſt. Now theſe inſu- Now | 
rances from fire have been introduced in later times, and there- made, 
fore differ from inſurance of ſhips, becauſe there intereft or m pad b: 
intereſt is almoſt conſtantly inſerted, and if not inſerted (a) you be had 
cannot recover, unleſs you prove a property. By the fir have ac 
_ clauſe in the deed of contribution in 1696, the year this ſociety, ak of 
called the Hand in Hand Office, incorporated themſelves, the ſrt t 
ſociety are to make ſatisfaction in caſe of any loſs by fire. Todes, to 
whom, or for what loſs, are they to make ſatisfaction? WI, In th 
| eipt of 
(a) This cafe was decided in the year 1743, previous to 6 my of the br the p 
fatute of 19 Geo. 2. ch. 37. pol 
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to the perſon inſured, and for the loſs he may have ſuſtained ; CHA P; 


for it cannot properly be called inſuring the thing, for there is — 
ied no poſſibility of doing it, and therefore muſt mean inſuring the N 
tion perſon from damage. By the terms of the policy, the de- 
the fendants might begin to build and repair within ſix days after 
lch the fire happens. lt has been truly ſaid, this gives the ſociety 
nh an option to pay or rebuild, and ſhews moſt manifeſtly they 
this meant to inſure upon the property of the inſured, becauſe 
i nobody elſe can give them leave to lay even a brick; for 
1 mother perſon might fancy a houſe of a different kind. 
Thus it ſtands upon the original agreement. The next 


" queſtion will be, whether the ſubſequent order, made by the 

3 defendants in 1738, has made any alteration. I am of opinion 

* t has not, for it was made only to explain a particular caſe in 
be policy: for it might have been a queſtion, whether Mrs. 

4. grade could have come, before the expiration of the term, to [ 456 ] 

100 E examine the books of the office, and therefore this order was | 

* made to give her ſuch a power. It has been ſtrongly objected 

f that the ſociety could not make ſuch an order. I am very ten- 

ber of ſaying, whether they can or not. Becauſe, on one 

ha hand, it might be hard to fay, that as a ſociety they cannot 

. make any order for the good of the ſociety : on the other hand, 

as , would be a dangerous thing to give them a power to make ari 

5 alteration, that may materially vary the intereſt of the inſured. 

= The aſſignment is not at all within the terms of this order, be- 

at it ouſe it is plaingat-meanit an aſſignment before the loſs happened. 

- to Now with regard to the loſs happening before the aſſignment 

vere. ate, Mrs. Strade was entitled to nothing but what was to be 

\r 1 vd back upon the depoſit. It is plain ſhe thought ſo, for if 

1 you ſhe had imagined ſhe had been entitled to 400 /. would any friend 

e ark be adviſed her to make a preſent of it to the plaintiff? The 


c of Lynch v. Dalzell, in the Houſe of Lords, ſhews how Vide ſupra; 
kid this court and that houſe are, in the conſtruction of poli- 
cles, to avoid frauds.” The bill here muſt be diſmiſſed. 


In the body of the policy, the company acknowledge the re- 
eipt of the premium at the time of making the inſurance: and 
by the printed propoſals of the different ſocieties, it is expreſsly 
upulated, that no inſurance ſhall take place, till the premium 
b actually paid by the inſured, his, her, or their agent 
| nn 2 or 
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contract ſhould ceaſe and determine the next day after its 
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or agents. This premium or conſideration money is in all the 
offices at the rate of two ſhillings p- cent. for any ſum not ex. 


ceeding ooo). and two ſhillings and ſixpence from 1000], 


upwards. But this muſt be underſtood to mean the premiun 
upon common inſurances only: for upon hazardous trades, and 
wooden buildings, &c. the premium is proportioned to theriſ, 
Beſides this, by a late act of parliament a duty of one ſhilling 
and fixpence per annum is laid upon every hundred pounds of 
property inſured from fire. This duty, however, is not to 
extend to infurances upon publick hoſpitals. 


We have formerly ſeen, that whenever the riſk to be rw 
was entire, there never was a return of premium, though the 


commencement. This rule applies to inſurances againſt fie, 
which generally are made for one entire and connected por- 
tion of time, which cannot be ſevered : and therefore if the 
property infured ſhould be deſtroyed by fire, ariſing from the 
act of a foreign enemy, the very day after the commence- 
ment of the policy, though the underwriter would be di- 
charged, yet there can be no apportionment or return of 


premium. 


By reference to the ſeveral ſtatutes mentioned in the mar- 
gin, it ſhould ſeem, that every policy of inſurance againſt fire, 
to the amount of 10007. or under, muſt have various ſtamps, 

hich taken together are of the value of fix ſhillings: and on 
all policies to the amount of more than 10007. an additional 
duty of five ſhillings mult be paid; to enforce which regula- 
tion, a penalty of 10/7. is impoſed (over and above the pa) 
ment of the duties) upon any perſon, who ſhall ſign, ſeal, ex 
ecute, or ſubſcribe any policy of inſurance, from fire, not be- 

ing duly ſtamped, and ſhall alſo pay the additional ſum of 50 


or equity, or be given or received in evidence in any court 0 
juſtice. 


As the pureſt equity and good faith are eſſentially requiſite 
as has been already ſhewn, to render the contract effedu 
when it relates to marine inſurances ; ſo it need hardly be ob 


ſerved, that it is no leſs eſſential to the validity of the poke} 
again 
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APPENDIX, No. k 
Policy of Inſurance on Ship or Goods. 


In the Mame of God, Amen. 

as well in | own Name, as for and in 
the Name and Names of all and every other Perſon or Perſons ta 
whom the ſame doth, may, or ſhall appertain, in Part or in All, 
doth make Aſſurance, and cauſe | 
and them and every of them to be inſured, loſt, or not loſt, at 


and from 


Upon any Kind of Goods and Merchandizes, and alſo upon the 
Body, Tackle, Apparel, Ordnance, Munition, Artillery, Boat, 
and other Furniture, of and in the good Ship or Veſſel called the 


whereof is Maſter, under God, for this preſent Voyage, | 

| or whoſoever 
elſe ſhall go for Maſter in the ſaid Ship, or by whatſoever other 
Name or Names the ſame Ship, or the Maſter thereof, is or ſhall 
be named or called; beginning the Adventure upon the ſaid 
Goods and Merchandizes from the loading thereof aboard the 
laid Ship, upon 
the ſaid Ship, fc. ; 
| and ſo ſhall continue and en- 
dure, during her Abode there, upon the ſaid ſhip, c. And 
farther, until the ſaid Ship, with all her Ordnance, Tackle, Ap- 
parel, c. and Goods and Merchandizes whatſoever, ſhall be ar- 
nved at | upon the ſaid 
Ship, Sc. until ſhe hath moored at Anchor Twenty-four Hours 
in good Safety; and upon the Goods and Merchandizes, until 
the ſame be there diſcharged and ſafely landed. And it ſhall 
be lawful for the ſaid ſhip, &c. in this Voyage, to proceed and 
fail to and touch and ſtay at any Ports and Places whatſoever 

without Prejudice to this Inſu- 

rance, the ſaid Ship, Sc. Goods and Merchandizes, &'c. for ſo 
much as concerns the Aſſureds by Agreement between the Afſ- 
ſureds and Aſſurers in this Policy are and ſhall be valued at 


Touching the Adventures and Perils which we 


the Aſſurers are contented to bear, and do take upen us in this 
nna4 | Vovog., 


459 


A PFEND 1x. 


Voyage, they are of the Seas, Men of War, Fire, Enemies, 
Pirates, Rovers, Thieves, Jettiſons, Letters of Mart and Coun. 
ter-mart, Surprizals, Takings at Sea, Arreſts, Reſtraints and De. 
tainments of all Kings, Princes, and People, of what Nation, Can. 
dition, 1 ſoever; Barratry of the Maſter and Mariners, 
and of all other Perils, Loſſes and Misfortunes, that have or ſhall 
come to the Hurt, Detriment, or Damage, of the ſaid Goods and 
Merchandizes and Ship, Ac. or any Part thereof. And in caſe of 


any Laſs or Misfortuneg it ſhall be lawful to the Afſureds, thei 
Factors, Servants, and Aſſigns, to ſue, labour and travel for, in 


and about the Defence, Safeguard, and Recovery of the ſaid Goods 


and Merchandize and Ship, &c. or any Part thereof, without Pre. 


judice to this Inſupancc; to the Charges whereof we the Afſurers 


will contribute each one according to the Rate and Quantity of 
his Sum herein aſſured. And it is agreed by us the Inſurers, that 


this Writing or Policy of Aſſurance ſhall be of as much Force and 


Effect as the ſureſt Writing or Policy of Aſſurance heretofore made 
in Lombard-ſtreet, or in the Royal Exchange, or elſewhere in Londen, 


And ſo we the Aſſtirers are contented, and do hereby promiſe and 
bind ourſelves, each one for his own Part, our Heirs, Executors, 
and Goods, to'the Aſſured, their Executors, Adminiſtrators, and 
Aſſigns, for the true Performance of the Premiſes, confefling our- 


ſelves paid the Conſideration due unto us for this Aſſurance by the 


Aſſured 


at and after the Rate of 
per Cent. 


In Witneſs whereof de the Aſſurers have ſubſcribed our Names 
and Sums aſſured in London. 


N. B. Corn, Fiſh, Salt, Fruit, Flour, and Seed, are warranted 
free from Average, unleſs general, or the Ship be ſtranded ; 
Sugar, Tobacco, Flax, Hemp, Hides, and Skins, are warranted 
free from Average, under Five Pounds per Cent. And all other 
Goods, alſo the Ship and Freight, are warranted free from 
Average under 'Three per Cent. unleſs General, or the Ship be 
ſtranded. 


Grea 
or to 
trato! 
made 
miniſ 


Seal. 


Reip) 
Got 
of th 
thouſ; 
of th 
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APPENDIX, No. II. 
Form of a Reſpondentia Bond. 


KNOW all ggen by theſe Preſents, That 
held and firmly bound to 


in the Sum, or Penalty of 
of good and lawful Money of 
Great Britain, to be paid to the ſaid | 
orto certain Attorney, Executors, Adminiſ- 
trators, or Aſhgns ; to which Payment, well and truly to be 
made | Heirs, Exccutors, and Ad- 
ninitrators, firmly by theſe Preſents, ſealed with | 
Seal, Dated this 
Day of in the | Year of the 
Reign of our Sovereign Lord by the Grace of 
God, of Great Britain, France, und Ireland, King, Defender 
of the Faith, and ſo forth, and in Me Year of our Lord One 
thouſand ſeven hundred and ; The Condition. 
of the above-written Qbligation is ſuch, that whereas the above- 
named hath, on the Day of the 
Date above-written, lent unto the above-bound _ | 
the Sum of 1 upon the Merchandizes 
and Effects, to that Value laded, on to be laden, on board the 
good Ship or Veſſel called the | of the Burthen 
of Tons or thereabouts, now in the River 
lhames, whereof | is Commander. If the ſaid 
Ship or Veſſel do, and ſhall with all convenient Speed, proceed 
ad fail from and out of the ſaid River of Thames, on a Voyage 
to any Ports or Places in the Eaſt Indies, China, Perſia, or elſe- 
rhere beyond the Cape of Good Hope, and from thence, do and 
ſail and return unto the ſaid River of Thames, at or be- 
bore the End and Expiration of Thirty-ſix Calendar Months, to 
be accounted from the Day of the Date above- written, and that 
wthout Deviation (the Dangers and Caſualties of the Seas ex- 
cepted ). And if the above-bound i 
ers, Executors, or Adminiſtrators, do and ſhall, within 
9 0 Days next after the ſaid Ship, or Veſſel, ſhall be ar- 
med in the ſaid River of Thames, from the ſaid Voyage, or at 
the End and Expiration of the ſaid Thirty-ſix Calendar Months, 
0 be accounted as aforeſaid (which of the ſaid Times ſhall firſt 
* next happen) well and truly pay, or cauſe to be paid, unto 
tle above- named Executors, Adminiſtrators, or 
Allens, the Sum of of lawful Money 
' Great Britain, together with 
of like Money, by the Calendar Month, and ſo . 
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ably for a greater or leſſer Time than a Calendar Month, for all (yh for 
Time, and ſo many Calendar Months, as ſhall be elapſed, and ry 

out of the faid Thirty-ſix Calendar Months, over and above twenty val 
Calendar Months, to be accounted from the Day of the Date aboxe. the 
written ; or if in the ſaid Voyage, and within the ſaid Thirty-ſix * 
Calendar Months, to be accounted as aforeſaid, an utter Loſs of the 

faid Ship, or Veſſel, by Fire, Enemies, Men of War, or any other Al 


Caſualties ſhall unavoidably happen ; and the above bound duri 
Ce IL Heirs, Executors, or Adminiſtrator, Mo! 
do and hall, within Six Months next after the Loſs, pay and is tc 
fatisfy to the ſaid | Executors or Adi. WM ſhall 
niſtrators, or Aſſigns, a juſt and proportional Average on al Exp 
Goods and Effects which the ſaid by : 
carried from England on board the ſaid Ship or Veſſel, and on al rem 
other the Goods and Effects of the ſaid which ſhall pay 


acquire during the ſaid Voyage, and which ſhall not be unavoid- frat 
ably loſt : then the above written Obligation to be void, and of ad: 


no Effect; or elſe to ſtand in full Force and Virtue. ſelves 
Adm 

| | ſes, « 

Sealed and delivered (being) | this / 
firſt duly ſtampt) in wer 7. ce 

and t 


Preſence of 


> 


APPENDIX, No. Ill, 
135 Lord 
Britain 
and in 


Form of a Policy of Inſurance upon a Life. 
| ith th 


In the Name of God, Amer. 


make Aﬀarance, and 
cauſe to be aſſured upon natu⸗ 
ral Life aged for and during 


the Term and Space of | 
Calendar Months, to commence thi 
| Day of in the Year of ou 
Lord One thouſand ſeven hundred and fully to be 
complete and ended. And it is declared, that this Afſurance 
is made to and for the Uſe, Benefit, and Security, of the {ac 
Executors, Adminiſtrators, ad 

Aſſigns, in caſe of the Death of the ſaid 
within the Time aforeſaid, which the above Governor and Com 
pany do allow to be good and ſnflicient Ground and Inducer) 


3 


nd DI a 
for making this Aſſurance, and do agree that the Life of 


the ſaid 1s and ſhall be rated and 

wlued at the Sum aſſured: The ſaid Governor and Company 

therefore, for and in Conſideration of per Gent. 

to them paid, do aſſure, aſſume, and promiſe, that | 

the ſaid ſhall, by the Permiſſion of 

Almighty God, live, and continue in this natural Life, for and 

luring the ſaid Term and Space of ES Calendar 

Months, to commence as aforeſaid ; or in Default thereof, that 
is to ſay, in caſe the ſaid 


hall in or during the ſaid Time, and before the full End and 


Expiration thereof, happen to die, or deceaſe out of this World 
by any Way or Means whatſoever, that then the aboveſaid Go- 
rernor and Company will well and truly ſatisfy, content, and 
pay unto the ſaid Executors, Admini- 
ſrators, or Aſſigns, the Sum or Sums of Money by them aſſured, 
and are here under-written, hereby promiſing and binding them- 
ſelres and their Succeſſors to the Aſſured, Executors, 
Adminiſtrators, or Aſſigns, for the true Performance of the Premi- 
ſes, confeſſing themſelves paid the conſideration due unto them for 
this Aſſurance by the Aſſured. Provided always, and it is hereby 
declared to be the true Intent and Meaning of this Aſſurance, 
and this Policy is accepted by the ſaid 

pon Condition that the ſame ſhall be utterly void and of no 


Effect, in caſe the ſaid ſhall exceed the Age 
of or ſhall voluntarily go to Sea or into 
the Wars, by Sea or Land, without Licence in Writing firſt 
had or obtained for ſo doing, any Thing in 


theſe Preſents to the contrary hereof in anywiſe notwithſtanding. 
In witneſs whereof the ſaid Governor and Company -have cauſed 
their common Seal to be hereunto affixed, and the Sum or 
dums by them aſſured to be here under-written, at their Office 


in London, this Day of in the 
Vear of the Reign of our Sovereign 
F by the Grace of God, of Great 


britain, France, and Ireland, King, Defender of the Faith, &c. 
ad in the Year of our Lord One thouſand ſeven hundred and 


EY The faid Governor and Company are content 
vith this Aſſurance for + o 
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APPENDIX, No. Iv. 
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Form of a Policy of Inſurance againſt Fire, 


—— 


Y the Corporation of the Royal Exchange Aſſurance 
| of Houſes and Goods from Fire 


This preſent Inſtrument or Policy of Aſſurance witneſſeth, 

That whereas | 

agreed to pay into the Treaſury of the Corporation of the Rey! 

Exchange Aſſurance, at their Office on the Royal Exchange, Lin. 
don, for the Aſſurance of i | 


from Loſs or Damage by Fire. Now now all Men by theſe Preſets 
That the capital Stock, Eſtate, and Securities of the ſaid Cor- 
poration ſhall be ſubje& and liable to pay, make good, and {a- 
tisfy unto the ſaid Aſſured Heirs, Executors, 
or Adminiſtrators, any Loſs or Damage which ſhall or may 
happen by Fire to the ſaid Goods © aforeſaid 
{except ſuch Goods as Hemp, Flax, Tallow, Pitch, Tar, Tur- 
pentine, Glaſs, China, and Earthen Wares, Writings, Books 
of Accounts, Notes, Bills, Bonds, Tallies, ready Money, Jew- 
els, Plate, Pictures, Gun- powder, Hay, Straw, and Corn un. 
threſhed), within the Space of twelve Calendar Months, from the 
Day of the Date of this Inſtrument or Policy of Aſſurance, not 


exceeding the Sum of ED 


and ſhall ſo continue, remain, and be ſubje& and liable, as afore- 
ſaid, from Year to Year, to be computed from the 
Day of | in every Year, for ſo long Time as the fad 
Aſſured ſhall well and truly pay, or cauſe to be paid the Sum oi 
| into the Treaſury of the ſaid Corpo- 
ration, on or before the Day of 
which ſhall be in each ſucceeding Year, and the ſaid Corpori- 
tion ſhall agree thereto by accepting and receiving the ſame; 
which ſaid Loſs or Damage ſhall be paid in Money immediately 
after the ſame ſhall be ſettled and adjuſted, or otherwiſe, if the ſaid 
Loſs or Damage ſhall not be adjuſted, ſettled, and paid within 
| fixty Days after Notice thereof ſhall be given to the {aid Corps 
ration, by the ſaid Aſſured, that then the ſaid Corporation, ther 
Officers, Workmen, or Aſſigns, ſhall, at the Charge of the ſaid 
Corporation, at the End and Expiration of the ſaid fixty Days 
provide and ſupply the ſaid Aﬀured with the like Quantity © 
Goods of the ſame Sort and Kind, and of equal Value and Cood- 
neſs with thoſe burnt or damnified by Fire. Provided always le. 


wertheleſs, and it is hereby declared to be the true _ in 
Z Meanin 


4 
# 
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Meaning of this Deed or Policy, That the ſaid Stock, Eſtate, and 
Securities of the ſaid Corporation ſhall not be ſubject or liable to 
pay or make good to the Aſſured any Loſs or Damage by Fire, 
which ſhall happen by any Invaſion, Foreign Enemy, or any 
military or uſurped Power whatſoever. Provided alſo, That this 
Deed or Policy ſhall not take place or be binding to the ſaid 
Corporation until the Premium for one Year is paid, or in caſe 
the ſaid Aſſured ſhall have already made, or ſhall hereafter make 
any other Aſſurance upon the Goods aforeſaid, unleſs the ſame 
ſhall be allowed of and ſpecified upon the Back of this Policy : 
Or if the ſaid at the Time when any 
ſuch Fire ſhall happen, ſhall be in the Poſſeſſion of, or let to any 
Perſon who ſhall uſe or exerciſe therein the Trade of a Sugar- 
baker, Apothecary, Chymiſt, Colour-man, Diſtiller, Bread or 
Biſenit-baker, Ship or Tallow-chandler, Stable-keeper, Inn- 
holder, or Maltſter, or ſhall be made uſe of for the towing or 
keeping of Hemp, Flax, Tallow, Pitch, Tar, or Turpentine; 
but that in all or any of the ſaid Caſes theſe Preſents, and every 
Clauſe, Article, and Thing, herein contained, ſhall ceaſe, deter- 
mine, and be utterly void and of none Effect, or otherwiſe ſhall 
remain in full Force and Virtue, In Witneſs whereof the ſaid 
Corporation have cauſed their common Seal to be hereunto af- 
lixed, the 6 Day of n the 
Year of the Reign of our Sovereign Lord 
| by the Grace of God of Great Britain, 
France, and Ireland, King, Defender of the Faith, Sc. and in 
the Year of our Lord One thouſand ſeven hundred 


N. B. This Policy to be of no Force, if aſſigned, 
unleſs ſuch Aſſignment be allowed by an Entry 
thereof in the Books of the Company. | 


TABLE 


„ 


OF THE 


PRINCIPAL MATTERS. 


— 


—— 


1 


EFORE a perſon inſured can 
demand from the underwriter 
a recompence for a total loſs, he 
muſt abandon to him whatever 
claims he may have to the pro- 
perty inſured. Page 82, 143 
The time, within which ſuch an 
abandonment muſt be made, was 
not fixed in England till lately by 
any poſitive regulation or deci- 
ſion. 55 82, 172 
Abandonment is as ancient as the 
contract of inſuranee itſelf. 143 
When an abandonment is made, it 
muſt be total, and not partial. 
| I 
The inſured may in all caſes chuſe 
not to abandon : but he cannot 
at his pleaſure abandon, and 
thereby turn a partial into a total 
loſs. | ibid 
The inſured may abandon to the 
underwriter, and call upon him 
for a total loſs, if the damage 
exceed half the value; if the voy- 
age be abſolutely loſt or not 
worth purſuing ? if farther ex- 
pence — or if the in- 
ſurer will not engage at all events 
to bear that expence, though it 
ſhould exceed the value, or fail 
of ſueceſs. 145, 152, 159 
Put he cannot abandon, unleſs at 
ſome period or other of the voy- 
age, there has been a total loſs ; 
and if neither the thing inſured, 
nor the voyage be loft, and the 
damage does not amount to a 
motety of the value, he ſhall not 
ps allowed to abandon 146, 
] 


*andonment muſt be made, though 


the property be converted into | 


money, 17 21 


The doctrine of abandonment it- 
luſtrated by the caſe of Goſs v. 


Withers, Page 148 
And alſo by the caſe of Milles v. 
Fletcher. 152 


The right to abandon muſt depend 
on the nature of the caſe at the 
time of the action brought, or at 
the time of the offer to abandon; 
and therefore if at the time advice 
is received of the loſs, it appears 
that the peril is overand the thing 
in ſafety, the inſured has no right 
to abandon. 146, 159 
Thus in a caſe where there was a 
capture and recapture, and it was 
ſtated that at the time of the of- 
fer to abandon, the ſhip was ſafe 
in port, and had ſuſtained no da- 
mage, the court held that the inſu- 
red had no right to abandon. 157 
But if the underwriter pay for a 
total loſs, and it afterwards turn 
out to be but partial, the inſured 
ſhall not be obliged to refund; 
but the inſurer ſhall ſtand in his 
place for the benefit of ſalvage. 
164 
A ſhip was inſured from Myburg to 
Lynn, at which place ſhe arrived: 
the jury found that the ſhip was 
not worth repairing : but the da- 
mage ſuſtained in the voyage in- 
ſured did not exceed 48/. per cent. 
By the court, the jury have pre- 
cluded us from ſaying this is a to- 
tal loſs; and where neither the 
thing inſured nor the voyage is 
loſt, the inſured cannot abandon. 
ibid 
Inſurance on ſhip, cargoand freight, 
at and from Tortola to London, 
warranted free of particular ave- 


rage. On the 1ſt of Auguſt the 


whole fleet got under way, but 
not 
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not being able to get clear of the 


iſlands, they anchored that night, 
and next day got clear of the 
iſlands. About io o'clock on the 
2d of Auguſt, ſeveral ſqualls of 
wind aroſe, which occaſioned the 
ſhip to ſtrain, and make water ſo 


faſt. that the crew were obliged 


to work both pumps: on the 3d 


the captain made a ſignal of diſ- 
treſs, and returned to Tortola. A 
furvey was had, by which the 
ſhip was declared unable to pro- 
ceed to ſea with her cargo; that 
ſhe could not be repaired in any 
of the Engliſh Weſt India I/lands ; 
many of the ſugars in the bilge 
and lower tier were waſhed out, 


and ſeveral of the caſks broke 


and in bad order. This was held 


to be a total loſs, the voyage 


being entirely defeated. P. 168 
Election to abandon, when to be 
made. 172 


4 


Adtion. 


An action on the caſe lies againſt an 
agent for not having inſured 
agreeably to the orders of his 
principal. 303 note (a) 

The only difference between this 
action, and that on the policy 
againſt the underwriters, conſiſts 


inform: fortheplaintiff is entitled | 


in this action, to recover the pre- 
ciſe ſum he ordered to be inſured; 
and the defendant has every be- 
neſit of which the underwriter 
could have taken advantage, ſuch 
as fraud, deviation, non-compli- 
ance with warranty, &c. | 
| 303 note (a) 
Such an order to inſure muſt be 
obeyed in the three following in- 
ſtances, otherwiſe this action will 
lie. Firſt, where a merchant 
abroad has effects in the hands 
of his correſpondent here. Se- 
cond, where the merchant abroad 
has been /d to fend orders for 
inſurance, and the one here to 
comply with them. Thirdly, if 
the merchant abroad ſend bills of 


] 


lading, and engraft on them 2 
order to inſure, as the term of 
their acceptance. P. 304 note 
If a merchant here accept an cr. 
der for inſurance, and limit the 
broker to too ſmall a premium, / 
by which means no inſurance can | 
be procured, this action lies, 
: 304 note 
An aQion of indebitatus ofunyſy 
for money had and received for I 
the eee uſe, is the pre- 
per form of action, in order to 
recover the premium. 368, 30 
In order to recover upon a policy 
againſt either of the inſurance 
companies, the action muſt he 


debt or covenant, and they may A 
plead generally. 396, 297 | 
When money has been paid by nil. ; 
take tothe inſured, it maybe reco- 
vered back in an action for mo- i 
ney had and received to the { 
plaintiffs uſe, 298 8 
In order to recover againſt a private { 
underwriter upon the policy, the 1 
form of action is a ſpecial iudlli- u 
- tatus aſſumpſit, founded upon the ct 
exprels contratt. 397 al 
The action may be brought in the cc 
name of the broker effecting the 
policy. | 403 
Within fifteen days after action 
brought, plaintiff, after requeſt 
in writing, mult declare the The 
amount of all inſurances on the A 
ſame ſhip. tid, eve 
See title Declaration. wh 
| of 
. on 
Adjuſtment, ay 
When the quantity of damage ful. den 
tained in the courſe of the voy- it. 
age is known, and the amount I Thus 
which each inſurer is to pay, 18 that 


ſettled, it is uſual for the undet- 
writer to indorſe on the policy, 

« adjuſted this loſs at ſo much 
fer cent. This is an adjuſtment. 
117 

After an adjuſtment has been ſigned 
by the underwriter, if he refuſe 
to pay, the owner has no occa 


fion to go into the proof 1 his 
| | ols 


ſigned 
2 
) OCCa* 
of his 

lols, 


After judgment by default upon a 
valued policy, the plaintiff's title 


If a loſs be total at the time of the 


A box of bullion was wholly loſt, 


Thus it is not concluſive to ſhew 


- 35 
If it appear evident that the ſen- 


lofs, or any of the circumſtances. 
It is to be conſidered as a note 
of hand. Page 117 


This rule has been ſince relaxed 


and explained. 118 


to recover 1s confeſſed, and the 
amount of the damage is fixed by 
the ob ibid 


adjuſtment, and the inſurer pay 
for a total loſs, the inſured is not 
obliged to refund, if it ſhould af- 
terwards turn out to be but par- 
tial; but the inſurer will ſtand in 
the place of the inſured. ibid 


the loſs adjuſted and paid, and an 
agreement was entered into, at 
the time of adjuſtment, that the 
inſured would refund to the in- 
ſurer whatever he ſhould recover 
in ſuch proportion as the ſum in- 
ſured bore to the whole intereſt. 
The bullion was afterwards fiſhed 
up, and the inſured paid into 
court the inſurer's proportion, 
after deducting ſalvage. The 
court held this to be right. bid 


Admiralty. 


The ſentence of a foreign Court of | 


Admiralty 1s conclulive, as to 
every thing contained in it; but 
where the cauſe of condemnation 
of a ſhip does not appear to be 
on the ſpecifick ground, material 
to the point in iſſue, parole evi- 


dence mult be allowed to explain 
it. 


that a ſhip was not neutral, unleſs 
itappeared that the condemnation 


went on that ground. ibid | 
A ſentence of ſuch a court cannot 


be controverted collaterally in a 
civil ſuit, 6 


tence proceeded upon the ground 
of the property not being neutral, 
that is conclulive evidence againſt 
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| plied with his warranty, and the 
A | 
underwriter 1s diſcharged. 


Page 359, 361, 362 


condemnation is ſtated ; but the 
ſhip is condemned as good and 
lawful prize, the Court here muſt 
conſider it as coneluſive evidence 
that the property was not neu- 
tral. 362 
But if the ground of deciſion ap- 
pear to be not on the ground of 
not being neutral, but on a fo- 
reign ordinance, manifeſtly un- 
juſt, and contrary to the laws of 
nations, and the inſured has only 
infringed ſuch a partial law, that 
ſhall not be deemed a breach of 
his warranty, ſo as to diſcharge 
the inſurer. 3 
Ifthe ſhip becondemnedasprize, and 
the grounds of the ſentence appear 
manifeſtly to contradict ſuch a 
concluſion, the Court here will 
not diſcharge the inſurers, by de- 
claring that the inſured has for- 
feited his neutrality. 364 


— 


Agent. 


Wherever there has been an allega- 
tion of falſehood, a concealment 
of circumſtances, or a miſrepre- 
ſentation, it is immaterial whe- 
ther it be the act of the perſon 
himſelf who is intereſted, or of 
his agent; for in either caſe, the 
contract is founded in deception, 
and the policy is conſequently 
void. | 208 
This rule prevails, even though the 
act cannot be at all traced to the 
owner of the property inſured. 
20 

The plaintiff's agent ſhipped W 
for the plaintiff, and wrote to the 
vlaintiff's agent in town to get 
an inſurance done. The letter 
was dated the 16th of September, 
and it contained this ſentence, 
&« I this day ſhipped on board the 
Foſeph, which ſailed immediately, 
a cargo of oats,” &c. I his let- 
ter was not, however, ſent till one 


the inſured, that he has not com- | 


o'clock on the 47th. The caſe 


ev. itatcs, 


Even where no ſpecial ground of 
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ſlates, that about ſix o' clock in 


the evening of the 16th, Thomas 


(the agent) heard a report that 
the ſhip was on ſhore; and at fix 
o'clock in the morning of the 
17th he Enew the ſhip was loſt. 
The policy was held void on ac- 
count of the fraud in Thomas. 
- Page 210 
Agent not inſuring according to di- 
rections is liable to an action. 


303 
Alteration. | 


A policy cannot be altered after it 
is ſigned. . 1 
Unleſs there be ſome written docu- 
ment to ſhew that the intention 
of the parties was miſtaken: or 
unleſs it be altered by conſent of 


the parties. 3 
Amalfitan Code. 
Some account of it. Introd. p. 
xxvii. | 
Apportionment. 


See Return of Premium. 


Arrival. 


See titles, Riſk, Continuance of 
Riſk and Conſtruction of Policy. 


Alignment. 


Policies of inſurance againſt fire are 
not aſſignable without conſent of 


the office. 449 


But in marine inſurances, the po- 
licy may be transferred, 
449 note (a) 


Aſſumpſit. See Aion. 
Aſſurance. Vide Inſurance. 


Average, General. 


When 2 are thrown overboard 
{ 


| the general ſafety of the ſhip aud 
cargo, the owners of the ſhip and 
of the goods ſaved, are to con. 


tribute for the relief of thoſe 


whoſe goods are ejected: this 
contribution is called a genera 
average. Page 99, 121 
Average and contribution in com- 
mercial writers, are ſynonymous 
terms. 121 
The doctrine of average was intro- 
duced by the NHodians. tit 
Three things, 4t is ſaid, muſt con- 
cur to make the act of throwing 
goods overboard legal: 1ſt, That 
what is ſo condemned to deſtruc. 
tion, be in conſequence of 2 
deliberate and voluntary conſul- 
tation between the maſter and 
men. 2d. That the ſhip be in 
diſtreſs, and that ſacrificing a 
part be neceſſary for the preſer- 
vation of the reſt. 3d. That the 
- ſaving of. the ſhip and cargo be 
owing to the means uſed with 
that view. But the 2d ſeems to 
be the only material one. 122 
To an action of treſpaſs for throw- 
ing goods overboard, a man 
pleaded that he did it navis le. 
vande cauſa ; and that otherwiſe 
thepaſſengers muſt have periſhed, 
The plea was held good. iid 
If the yezti/on (that is the throwing 
over of the goods) do not fave the 
ſhip, but ſhe periſh in the ſtorm, 
there ſhall be no contribution of 
ſuch goods as may happen to be 
ſaved. 123 
But if the ſhip being once preſerved 
by ſuch means, be afterwards 
loſt, the property ſaved from the 
ſecond accident ſhall contribute 
to the loſs occaſioned by the 
former jettiſon. 123 
The various accidents and charges, 
which“ will entitle the ſuffering 
party to call for a contribution, 
enumerated. gd 
If goods be put on board a lighter, 
to enable the ſhip to ſail into a 
harbour, and the lighter periſh, 
the owners of the ſhip and the re- 


maining cargo, are to contribute. 
124 


in a ſlorm to lighten the ſhip, for | 


Bus 


It 


* 
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But if the ſhip be loſt, and the 
lighter ſaved, the owners of the 
goods preſerved are not to con- 
tribute. Page 124 

Not only the value of the goods 

* thrown overboard, muſt be con- 
ſidered in a general average; 
but alſo the value of ſuch as 
receive any damage by wet, &c. 
from the jettiſon of the reſt. 0 

If a ſhip be taken and carried into 
port, and the crew remain to 
take care of and reclaim her, the 
charges of reclaiming and the 
wages and expences of the ſhip's 
company, during her arreſt, and 
from the time of her capture, it 
is faid, ſhall be brought into a 
cencral average. Du. ibid 

Not ſo for ſailors? wages and pro- 
viſions, during performance of a 


quarantine, | 125 
Pere, Whether extraordinary 
wages and victuals, during a 


detention by a foreign prince, 
not at war, be a ſubject of ave- 
rage? 125, 126 
It ſeems that wages, &c. during 
a detention to repair are. 


So where a ſhip is obliged to go 
into port for the benefit of the- 
whole concern, the charges of 

loading and unloading, and the 
wages and proviſions of the work- 

men hired for the repairs are a 
general average, 126 

Diamonds and jewels, when a part 
of the cargo, muſt contribute 
according to their value. 

126, 129 

Ship proviſions, the perſons of the 
pafſengers, wearing apparel, and 
lach jewels as merely belong to 
the perſon, do not contribute. 


f 127 
Nor do bottomry or reſpondentia 
bonds in England. 127, 422 


Nor the wages of the ſailors. 127 
In order to fix a right ſum, on 
which the average may be com- 
puted, we ſhould confider what 
the whole ſhip, freight, and 
cargo, would have produced 


un. ibid| 


and cargo are to bear an equal 
and proportional part of the loſs. 
> Page 127 
The goods thrown overboard are to 
be eftimated at the price for 
which the goods ſaved were ſold, 
freight and all other charges 
being firſt deduQted. 128 
The contribution is, in general, 
not made till the ſhip's arrival at 
the port of diſcharge. 129 
The inſurer by his contract, en- 
gages to indemnify the inſured 
againſt all loſſes ariſing from a 


general average. ibid 
Contribution mutt be enforced in 
a Court of Equity. 1304 


Average Loſs, vide Partial Loſſes. 


Bankruptcy. 


F the original inſurer become a 
bankrupt, it ſhall be lawful for 
him or his aſſigns, to make a re- 
aſſurance to the amount before 
by him inſured, provided it be 
expreſſed in the policy to be a 
re:aſſurance. 277 
The act was held to prohibit re- 
aſſurances on foreign ſhips, ex- 
- cept in the caſe of bankruptcy or 
death of the firſt aſſurer. 279 
If the inſurer, after the writing of 
the policy and before a loſs hap- 
pen, ſhould become a bankrupt, 
the inſured may prove his debt 
under the commiſſion, as if the 
loſs had happened previous to 
the bankruptcy of the under- 
writer, 258 note (a) 
This ſtatute has been held to ex- 
tend to inſurances upon lives. 
435 
If the borrower on bottomry be- 
comes bankrupt after the loan of 
the money, and before the event 
happens, which entitles thelender 
to repayment, the lender may 
prove his debt under the com- 
miſſion, as if the event had ac- 


neat, if no jettiſon had been | 


tually happened, 427 
o 0 2 Bar- 


| made; and then the ſhip, freight, : 


471 
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Barratry. 

It is barratry in the maſter to 
ſmuggle on his own account. 32 
The derivation of the word ** bar- 
ratry,”? is very doubtful. P. 83 
Any act of the maſter, or mariners, 
of a criminal nature, or which 1s 
groſsly negligent, tending to 
their own benefit, to the preju- 
dice of the ovners of the ſhip, and 
without their conſent or privity, 

15 barratry. 83, 84 

It is not neceſſary, in order to make 
the inſurers hable, that the loſs 
ſhould happen in the very af of 
barratry; for the moment the ſhip 

' 1s carried from 1ts proper track, 
with an evil intent, barratry is 
committed. 84, 90 
But the loſs in conſequence of the 
act of barratry, muſt happen 
during the voyage inſured, and 
within the time limited in the po- 
licy. 31, 84 
If the act of the captain be done for 
the benefit of his owners, and 
not with a view to his own inte- 
reſt, it is not barratry. ibid 
If the owner of the ſhip freight it 
out ſor a ſpecifick voyage, the 
freighter is to be conſidered as 
owner pro hac vice; and if the 
maſter commit a criminal act, 
without his privity, though with 
the knowledge of the original 
owner, it is barratry. 84, 89 
The inſurers, by expreſs words, 
undertake generally for the bar- 
ratry of the maſter and 1 = 

5 

If a deelaration ſtate a ſhip to have 
been loſt by the fraud and negli- 
gence of the maſter, that is a ſuf- 
ſicient averment of a loſs by bar- 
ratry. - ue 
But where a ſhip ſailed a different 
courſe from that firſt intended, 
which alteration was publickly 
notified before the ſhip ſailed, 


and where the malter was to have 


no benefit by the change, it was | 


held not to be barratry. 86 


[ of proceeding on her voyage, tte 


captain is forced by the marinen 
to return to port with the prize, 
againſt the orders of his owner, 
the captain is juſtified by neceſſi 
ty; and it is not barratry, be. 
cauſe not done to defraud the 
owners. Page 8) 
A ſhip was inſured from Londen to 
Seville; ſhe was let to freight for 
the voyage; ſhe ſailed from Ly. 
don to the Downs, from thence 
ſhe ſailed to Guern/ey, which was 
out of the courſe of the voyage. The 
captain went there to take in 
brandy on his own account, with 
the knowledge of the original 
owner of the ſhip, but not of ihe 
freighter for that voyage. This 
was held to be barratry. 89 
A breach of an embargo is an act of 
barratry in the Pat 4 Qu. 91 
If the captain cruize for, and take 
a prize, contrary to his owner's 
inſtructions, it is barratry. 914 
An act of the captain, with ile 
knowledge of the owners of the ſhip, 
though without the privity of the 
owner of the goods, who hap- 
pened to be the perſon inſured, 
is not barratry. 92 
If the maſter of the ſhip be alſo the 
owner, he cannot be guilty of 
barratry. 
The onus of proving the captain to 
be owner, lies upon the under- 
writer. : ibid 
The ſame rule prevails, if he com- 
mit an act, which would be bar- 
ratry in any other maſter, even 
though he has mortgaged the 
ſhip. ibid 
If the words © in any lawful trade” 
be inſerted, ſtill the underwriters 
are anſwerable, if the captain 
commit barratry by ſmuggling 
on his own account. 5 "F 
If any captain, or mariner, belong- 
ing to any ſhip, ſhall wilfully 
burn or deſtroy her, to the preju- 
dice of. any merchant loading 
goods thereon, or of any perſon un- 
dereriting any policy thereon, or to 
the prejudice of the owner of the 


So ir a ſhip take a prize, and inſtead | 


ſhip, he ſhall ſuffer death as a fe 
| T1 


long 


n 


All contracts made by any of his 
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| lon, without benefit of clergy. 
| Page 96, 97 
If the offence be committed within 

the body of a county, the of- 


| 2, Whether an American ſh'p, ſince 
thedeclaration of American Inde- 
pendency, be a foreign ſhip within 
the ſtatute ? Page 412 


fender ſhall be tried in a court of Bottomry aroſe from the power 


common law; if upon the high 
ſeas, it ſhall be tried according 
to the directions of the 28th 


Henry 8. ch. 15. ; 97 


Bill of Lading, ſee Lading. 
Bottomry and Reſpondentia. 


Bottomry is a contract, by which 
the owner of a ſhip borrows mo- 
ney to enable him to carry on the 
voyage, and pledges the keel or 
bottom of the ſhip as a ſecurity 
for the repayment. 410 

IF the ſhip be loſt, the lender alſo 
loſes his whole money ; but if 
not, he ſhall receive his principal 
and the ſtipulated intereſt, how- 
ever it exceed the legal rate. ib 

When the ſhip and tackle are 
brought home, they are liable as 
well as the perſon of the borrow- 
er for the money lent. ibid 

When the loan is not made upon 
the veſſel, but upon the goods, 


then the borrower only is zer/on- | 


ally bound to anſwer the con- 
tract, who is ſaid to take up mo- 
money at reſpondentia. 410 
In this conſiſts the chief difference 
between bottomry and reſpon- 
dentia; in moſt other reſpects 
they are the ſame. ibid 
There is a third kind of contract 
upon the mere hazard of the 
voyage, without any intereſt in 


ſhip or goods. 411 
This is prohibited as to Eaſ India 
voyages, ibid 


The borrower on reſpondentia can 
only inſure the ſurplus value of 
the goods over and above the 
money borrowed. IO 
e lender alone can make inſu- 


given to the maſter of hypothe- 
cating the ſhip and goods for ne- 
ceſſaries in a foreign country. 413 
But the ſhip mult be abroad, and 
in a ſtate of neceſſity to juſtify 
ſuch an act of the maſter. ibid 


to the Rhodians. 415 
The principle, upon which bottom- 
ry is allowed, is, that the lender 
runs the riſk of loſing his princi- 
pal and intereſt ; and therefore it 
s not uſury to take more than the 
legal rate. 416 
If a contract were made, by co- 
lour of bottomry, in order to 
evade the ſtatute, it would be 


uſurious. 419 
The legality of the contract de- 
fended. id 


But if the riſſc be not run, the 
lender 1s not entitled to the ex- 
traordinary premium. ibid 
The riſks, to which the lender ex- 
poles himſelf, are generally men- 
tioned in the condition of the 
bond; and are nearly the ſame 
againſt which the underwriter in 
a policy of inſurance undertakes 
to indemnify. 24 
Piracy is one of the riſks which the 
lender on bottomry runs. #44 
If a loſs by capture happen, he can- 
not recover againſt the borrower, 
ibid 
But this does not mean a mere tem- 
porary taking; but it muſt be ſuch 
as to occaſion a total loſs. ibid 
Therefore where a ſhip was taken 
and detained for a ſhort time, and 
yet arrived at the port of deſti- 
nation within the time limited, 
it was held that the bond was 
not forfeited. ibid 


rance on the money lent. 411 | If the ſhip be loſt by a wilful de- 


Majeſty's ſubjects by way of 
bottomry on the ſhips of fo- 
Trigners trading to the Eaſt In- 


viation from the track of tlie 
voyage, the event has not hap- 
pened, upon which the borrow- 
er was to be diſcharged from 


#ics are null and void. ibid 


his obligation. 424 
00 3 4; 


This ſpecies of contract was known 
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If the borrower becomes bankrupt 
after the loan of the money, and 
before the event happens, which 
entitles the lender to repayment, 
the lender may prove his debt 
under the commiſſion, as if the 
event had actually happened. 
is ; ; Page 427 
 Bottomry and reſpondentia may be 
inſured, provided it be ſpecified 
to be ſuch intereſt in the policy. 


9, 428 
| Unleſs the uſage of trade ſanctions 
a different proceeding. 11 


When a perſon inſures a bottomry 
intereſt, and recovers upon the 
bond, he cannot alſo recover up- 

on the policy. 428 

A lender on bottomry or at reſpon- 
dentia is neither entitled to be- 
nefit of ſalvage, nor liable? to ave- 
rage by the law of England. 

127, 422 

It is otherwiſe in France, and in 
Denmark, — 


But if a man inſure reſpondentia 


intereſt on a Daniſh ſhip, and 
be obliged to contribute to an 
average loſs by the laws of Den- 
mark, Engliſo underwriters are 
bound to indemnify. bid 
Q. Whether money may belent on 
bottomry or at reſpondentia to 
an enemy 1n time of war ? 426 


Breker. 


The broker, by the cuſtom, is lia- 
ble to be ſued by the inſurer for 
premiums, notwithſtanding the 
acknowledgement by the inſurer, 
in the policy, that he has receiv- 

ed them. 26 

The broker may maintain an action 


- againit the inſured, for premi- 
ums paid on his account. 26, 27 


See Agent. 


Capture. 


ba 8 * 
S between the inſurer and in- 
- ſured, the ſhip is to be con- 


ſidered as loſt by the capture, 


though ſhe be never condemned 
at all, nor carried into any port 
or fleet of the enemy, and the 
inſurer mult pay the value. 
| Page 66, 7 
If either before or after condemna. 
tion, the owner retake her, and 
have paid ſalvage, the inſurer 
muſt pay the loſs ſo actually ſuf. 
tained. 66 
If the loſs be paid by the under. 
writer, before the recovery, he 
ſtands in the place of the inſured, 
and will be entitled to the bene. 
fits of the reſtitution. ibid 
A capture having been illegal, but 
the charges and delay being great, 
the inſured made a compromiſe 
bona fide for the liberation of the 
ſhip ; the underwriters were held 
to be anſwerable for the charges 
of that compromiſe. 67 
Before the ſtatute of 19 Ges. 2d, 
ch. 37. which aboliſhed wager 
policies, the recapture had a con- 
ſiderable effect upon the contract 
of inſurance. 69 
But now the contract is not at al! 
altered between an inſurer aud an 
inſured. wid 
The opinions of foreign writers 
with reſpect to capture and re- 
capture, ſtated. 70 
By the marine law of England, as 
practiſed in the court of Admi- 
ralty, it was formerly held, that 
the property was not changed ſo 
as to bar the original owner 
in favour of a vendee or recaptor, 
till there had been a ſentence of 
condemnation. 71, 139 
But now by ſtatute this right of the 
original owner, in caſe of a te- 
capture, is preſerved to him for 
ever, upon payment of ſtated 
ſalvage to the recaptors. 72 
139 
Before the flat. of 19 Geo. 2. ch. 


upon the queſtion of recapture in 

the Engliſb courts ; but the ſame 
_ queſtion can never again ariſe be- 

tween an inſurer and inſured. 


37. ſeveral caſes were determined 


to 77 
73 11 


See 


It 
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ned If the ſhip be recovered, before a 
dort demand for indemnity is made, 
the the inſurer is only liable for the 
amount of the loſs actually ſuſ- 
77 tained at the time of the de- 
ma. mand. Page 77 
and Or, if the ſhip be reſtored at any 
Irer time ſubſequent to the payment 
ſuſ. by the underwriter, he ſhall then 
66 ſtand in the place of the inſured, 
ler. and receive all the benefits re- 
he ſulting from ſuch reſtitution. 
ed, | wid 
ne. See Bottomry. 
tid 
ut 
at, Changing the Ship. 
iſe 
he It being neceſſary, except in ſome 
eld ſpecial caſes, to inſert the name 
ges of the ſhip, on which the riſk 
67 is to be run in the policy; it 
d, follows as an implied condition, 
er that the inſured ſhall neither ſub- 
n. ſtitute another ſhip for that men- 
& tioned in the policy before the 
69 voyage commences; in Which 
al caſe there would be no contract 
an at all; nor during the voyage re- 
id more the property inſured from 
Is one ſhip to another, without 
e- conſent of the inſurer, or with- 
79 out an unavoidable neceſſity. 20, 
as | 290 
us If he do, the implied condition is 
at broken, and he cannot, in caſe of 
ſo loſs, recover againſt the under- 
er writer. 6 ibid 


The ſhip, on which the riſſc is to 
be run, forms a material part of 
the contract. ibid 

The opinions of Engliſb mercantile 

writers, and of foreign authors 

| ſtated. 290, 291 

Expreſsly held in England that the 
:nfured, except in caſes of real 
neceſſity, have no right to change 
the bottom of the ſhip; for 
when an inſurance is made on a 
ſpecific ſhip, and the inſured, 

Without the conſent of the un- 
derwriter, changes the ſhip, he 
has not kept his part of the con- 


| Chaths. 


The maſter's cloaths are not in- 
cluded under a general inſurance 
on goods, . 


Commencement of the Riſk. 


On the goods it is uſually from the 
loading; on the ſhip, from the 
beginning to load. 23 
On a policy * at and from Bengal 
to England,” the riſk commences 
from the firſt arrival at Bengal. 38 


So at and from Famaica to London. 


38, 39 

Compaſs ( Mariner”s.) 
Invented by a native of Amal; and 
it contributed greatly to the re- 
vival of commerce. Introd. xxv. 


Coin. 


Whether inſurable as goods, 22 
Commiſſions 


Whether commiſſions of 'a con- 
ſignee of the cargo are inſurable, 
268 note (a) 


Concealment, ſee Fraud. 


Conſent. 
A policy may be altered by conſent, 
even after it 1s ſigned. 3 


Conſolidation Rule. 
For the hiſtory of the conſolidation 


rule in inſurance cauſes, ſee the 
Introduction, page xlix. 


Conflrufion of the Policy. 


A policy muſt always be conſtrued 


as nearly as poſſible, according to 
the intention of the contracting 
parties, and not according to the 
ſtrict meaning of the words. 30 
As policies are to be liberally con- 
ſtrued, whatever is done by the 
maſter in. the uſual courſe, for 
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good reaſons, _ a loſs hap- 
pen thereon, the inſurer is liable. 
| i Page 30 
No rule has been more frequently 
followed in queſtions of conſtruc- 
tion, than the v/age- of trade, with 
reſpect to the voyage inſured. 
| ibid 
A. policy on a ſhip generally from 4. 
to B. was conſtrued to mean till 
the ſhip was unloaded, 30, 31 
But if it contain the uſual words 
4 till moored twenty-four hours in 
« /afcty;** the inſurers ſhall be 
anſwerable for no loſs, that does 
not happen before the expiration 
of the time. ibid 
Even though the loſs was occaſion- 
ed by an a& committed during 
the voyage inſured, tid 
Thus where the maſter of the ſhip, 
during the voyage inſured, com- 
mitted an a& of barratry by 
ſmuggling on his own account ; 
the inſurer was held not to be 
liable, becauſe the ſhip was not 
ſeized till near a month after her 
arrival at the port of deſtination. 
ibid 
If a ſhip be inſured for ſix months, 
and three days before the expi- 
ration of the time receive her 
death's wound, but by pumping 
18 kept afloat till three days after 
the time, the inſurer is diſ- 
charged. 33 
The lofs muſt happen during the 
continuance of the voyage, or 
within 24 hours after her moor- 
ing at the port of deſtination. 34 
Under a policy containing thoſe 
words, the underwriters were 
held liable for a ſubſequent loſs ; 
becauſe the captain the very day, 
on which the ſhip arrived at her 
moorings, was ſerved with an or- 
der from goyernment to return in 
order to perform quarantine ; 
and therefore the ſhip could not 
be ſaid to have moored 24 hours 
in /afety, although ſhe did not go 
back for ſome days. 35 
In a policy upon freight, if an ac- 
cident prevent the ſhip from ſail- 


ing, the inſured cannot recover 
the freight, which he <vould Jure 
earned, if ſhe had compleated he 
vonge- Page z; 
But if the policy be a valued policy, 
.and part of the cargo be on board 
when ſuch accident happens, the 
inſured may recover to the whole 
amount. 46 
If a ſhip, from ſtreſs of weather, i; 
in a decayed condition, and goes 
to the neareſt place to refit, it i 
to be conſidered in the fame 
light, as if ſhe had been repair: 
at the very place, from which the 
voyage was to commence, and 19 
deviation from the terms of tie 
policy. 37 
When a ſhip is inſured, “ at and 
from Hengal to London” th: 
firſt arrival at Bengal is intended 
to be the commencement of the 
riſk. 38 
When an inſurance is“ af and fron” 
the ſhip is protected during her 
reparation for the voyage; but 

if all thoughts of the voyage be 
laid aſide, the inſurer is dil. 
charged. bid 
Where there was an inſurance on 
the outward and homeward bound 
voyage; and the latter ran © a 
% and from amaica to London;“ 
it was held, that the homeward 
riſk began when the {lip moored 
at any part of the iſland, and that 
there the outward riſk ended, and 


This caſe confirmed as to a policy 
on the ſhip, but the outward riſk 
on goods, continues till they are 
landed. | 39 

The two laſt caſes further confirmed 
in the caſe of Leigh v. Mather. 39 

In conſtruing policies, the /fridum 
Jus, or apex juris, is not to be the 
rule, but a liberal conſtruction is 
to be adopted, and the uſage of 
trade called in to explain any 
doubts. 40 

Thus in an inſurance on goods from 

Malaga to Gitraltar, and from 

thence to E ngtand or Holland, the 


parties 


did not continue till ſhe came to 
the laſt port of delivery. ilid 


goods might be unloaded at Gib- 
rallar, and reſhipped in one or 
more Brit;h ſhip or ſhips, and it 
appearing in evidence that there 
was no Britiſh ſhip at Gibraltar, 
but the goods had been unloaded 
and put into affore ſhip, (which 
was always conſidered as a ware- 
houſe), the inſurers were held to 
be liable for the loſs of theſe 
goods in the ſtore ſhip. P. 39, 40 
A ſhip was inſured from London to 
any place beyond the Cape of 
God Hope. The ſhip arrived in 
the rirer Canton in China, where, 
in order to be heeled and refitted, 
the ſails, &c. were taken out, 
and lodged in a bank ſaul, on an 
iſland in the river (which was 


proved to be z/ual and benefi- 


parties having agreed that the 


* 
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that the inſurers were liable; for 
that according to the uſage there 
was no delay. Page 44 
When a man inſures one ſpecies of 
property, he cannot recover da- 
mage, occaſioned by the loſs of 

a ſpecies of property different 
from that named in the policy. 

2 

Under a policy upon the ſhip, = 
upon the gonds, the inſured cannot 
recover extraordinary wages paid 
to the ſeamen, or proviſions ex- 
pended, during a detention to re- 
pair, or a detention by an em- 
bargo. 52,53 
Nor is the underwriter on goods li- 
able for the freight paid by the 
owner of the goods to the pro- 
prietors of the ſhip, where the 
goods were partially loft. 53, 54 
In the conſtruction of policies, the 
loſs muſt be a dire? and immedi- 
ate conſequence of the peril inſured, 
and not a remote one, in order to 
entitle the inſured to recover. 56 
This rule illuſtrated by a caſe of 
inſurance upon negroes. 56 
In the conſtruction of a policy upon 
time, the ſame liberality pre- 
vails as in other caſes; and an 
attention to the meaning of the 
contracting parties has always 
been paid. 58 
In an inſurance at and from Liver- 
pool to Antigua, with liberty to 
cruiſe ſix weeks ; it was held, that 
this meant a connected portion of 
time, and not a deſultory cruiſ- 
ing for ſix weeks at any time. ibid 


e cial to all concerned), the under- 
8 writer was held liable for the loſs 
8 of the ſails by fire, while in this 
r tank ſaul. 41 
It The inſurer, at the time of under- 
e writing, has under his conſide- 
{- ration the nature of the voyage, 
id and the uſual manner of doing 
Ji it. 42 
d What is ufually done by ſuch a 
at ſip, with ſuch a cargo, in ſuch 
5 a voyage, is underſtood to be re- 
d terred to by every policy. ibid 
d I a ſhip be driven a mile on ſhore 
at by a hurricane, or be burnt in a 
id dry dock, while repairing, the 
to inſurer is liable. 43 
id The goods on board the ſhips, the 
y Hoge and the Anne, were inſured 
k at and from Dartmouth to Water- 
re ford, and from thence to the port 
9 or ports of diſcharge, on the coaſt 
ed of Labrador, with leave to touch 
9 at Newfoundland, till the goods 
m Joould be ſafely diſcharged and 
he landed, From the time of their 
18 arrival, the crew was chiefly em- 
of ployed in fiſhing, and took out 
vw heir cargo only at leiſure times 
40 (which wag fully proved to be 
m tie uſage), and the ſhips were 
m taken by a privateer, before they 
* Were unloaded, The court held | 


Of the Conſtruction of Eaſt India 
Policies, ſee Eafl India Voyages. 


of the Conſirufion of Lofſes by 
Perils of the Sea, ſee Perils of 
the Sea. | 


Of the ConflruTion of Laſſes by Cap- 


ture, ſee Capture. 


Of the Conſlrufion of Loſſes by De- 
tention, lee Detenlion. 
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Of the C onſirudion of Lofſes by Bar- 


ratry, ſee Barratry. 


Continuance of the Riſk. 


On the ſhip till her arrival at the 
port of deſtination, and till ſhe 
has been moored 24 hours in 
good ſafety for the purpoſe of 
unloading. Page 23, 39 
On the goods till they are ſafely 
landed at the port of deſtination ; 
which includes the carriagein the 
ſhip's boat to the ſhore, but not 
in the boat of the owner of the 
goods. A 2 
If a policy be general on a ſhip from 
A. to B. the underwriter has been 
held anſwerable till the ſhip 1s 
unloaded. | 
But if it contain the uſual words 
e till moored 24 hours in ſafety ;* 
the inſurer is liable for no loſs 
that does not happen before the 
expiration of that time. ibid 
Even though it be occaſioned by an 
act done during the voyage in- 
ſured. | ibid 
If the maſter, during the voyage, 
commit an act of barratry by 
ſmuggling, and the ſhip be not 
ſeized till near a month after her 
arrival at the port of deſtination, 
the inſurer 1s diſcharged. 
If a ſhip be inſured for fix months, 
and three days before the expi- 
ration of that time receive her 
death's wound, but by pumping 
15 kept. afloat till three days 
after, the inſurer 1s not hable. 33 
But the ſhip cannot be ſaid to have 
moored 24 hours in ſafety, when 
the very day, on which ſhe ar- 
rives at her moorings, the Captain 
is ſerved with an order to return 
to perform quarantine, although 
he does not obey for ſome days ; 
and therefore the inſurer is liable 
for a ſubſequent loſs. 
So if embargo laid on, and after- 
wards detained as prize. 35 4 


Contraband, ſee Prohibited Goods. 


30,31 


ibid| 


Contribution, ſee Average, Genera! 


Convoy, 


If the inſured Warrant that the 
veſſel ſhall depart with convoy, 
and ſhe do not; the policy is de. 
feated. Page 338 

A convoy means a naval force, un 
der the command of that perſon 
whom government may happen 
to appoint. 8, 341, 

And this, wi eee 
pleaſes to appoint a relay of con- 
voy from place to place, or a 
convoy to a given latitude and no 
farther. 340 

So alſo what is a convoy is go- 
verned by ufage. 3494 

Where a ſhip put herſelf under 
the direction of a man of war 
till ſhe ſhould join the con- 
voy, Which had left the uſual 
place of rendezvous before ſhe 
arrived there, it was held not to 
be a departure with convoy, al- 
though ſhe in fact joined and was 


loſt in a ſtorm. 339 
Aliter, if the ſingle ſhip be a part ef 
the convoy. 342 


Q. Whether ſailing orders from 
the commander in chief to the 
particular ſhips are neceſſary to 
conſtitute a convoy? 341, 34? 

A convoy appointed by the admirtl 
commanding in chief upon a a- 
tion abroad, is a convoy appulit- 
ed by government. 343 
A failing with convoy from the 
uſual place of rendezvous, 3 
Spithead for the port of Londin, 

is a departure with convoy, with- 
in the meaning of ſuch a War 
ranty. x- | 343, 344 
Although the words uſed, generally 
are © to depart,” or to * 
with convoy;“ yet it extends to 
fail with convoy throughout the 
voyage. 1 
But an unforeſcen ſeparation from 
convoy is an accident, to whic 


the under writer is liable. = 
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89 held where a ſhip was ſeparated 
from her convoy by ſtorm, and 
by ſtorm prevented from rejoin- 
ing it, and was loſt. Page 348 

Eren where the ſhip has been pre- 
vented by tempeſtuous weather 
from joining the convoy, at leaſt 
ſo as to receive the orders of the 
commodore, if ſhe do every 
thing in her power to effect it, 
it ſhall be deemed a failing with 
convoy. i 348 

Otherwiſe if the not joining be 
owing to the negligence and de- 
lay of the captain. 349 


Corn. 


I a general expreſſion in the me- 
morandum at the foot of the po- 
licy, and has been held to in- 
clude peas and beans. I12 


Court, 


The proper court for the trial of 
queſtions relative to policies of 
inſurance is a court of common 
law. 393 

Courts of equity have no juril- 
diction over ſuch queſtions. bid 

lf indeed the truſtee in a policy of 
inſurance actually refuſe his name 
to the cui que truſt in an action 
at law, that may be a ground of 
application to a court of equity. 


395 


do alſo an application may be made 


to a court of equity for a com- 


miſſion to examine witneſſes re- 


ſidin g abroad. itid f 


It is alſo allowable, where fraud is 
luſpected, to apply to equity, in 
order to procure a diſcloſure of 
circumſtances upon the oath of 
the inſured, - 396 

But in all other caſes, a court of 
common law is the proper forum. 

f ibid 

Eren if the parties, by a clauſe in 

the policy, ſhould agree to refer 
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will not ouſt the court of com- 
mon law of its juriſdiction, unleſs 
a reference is in fact made, or is 


depending. Page 396 


j 


Court of Policies of Inſurance. 


The hiſtory of its origin and de- 
cline. Introd. xlv. 


* 


Cru/e. 


A liberty to cruiſe ſix weeks 
means to give a permiſſion to 
cruiſe for fix ſucceſſive weeks, and 
not a deſultory cruiſing for forty- 
two days at any time. 58 


Cruſades. 


They contributed to the revival of 
commerce, Introd. xxiv. 


Date. 


HE day, month, and vear, on 
which the policy was executed, 
mult be inſerted. 27 


Declaration. 


In order to entitle the inſured tr, 
recover expences of ſalvage, it is 
not neceſſary to ſtate them in the 
declaration, as a ſpecial breach of 
the policy. 141 

Thus, in a declaration on a policy 
on goods, it ſtated, that the ſhip 
ſprung a leak, and ſunk in the 
river, whereby the goods were 
ſpoiled. Lord Hardvicke held, 
that, under this declaration, the 
plaintiffs might give in evidence 
the expences of ſalvage. 141, 
i 499 

A declaration on a policy of in- 
ſurance mult ſet out the policy, 


any Ciipute to arbitration, that 


and aver that it was ſigned by 
the 
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: To aver that the loſs happened by 


In a declaration for a total, the in- 
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the defendant ; and that, in con- 
ſideration of the premium, he 
undertook to indemnify the in- 
. Page 398 
The declaration muſt then itate the 
intereſt of the inſured. ibid 
It ſhould next ſhew the loſs to have 
happened by one of the perils 
mentioned in the policy; but it 
muſt ſtate it according to the 
truth. ibid 


the fraud and negligence of the 
mgſter is a ſufficient averment of 
barratry. 9 


fured may recover for a partial 
lofs. iid 
Though the plaintiff appear in 
proof to have a larger intereſt 
than is averred in the declaration, 
yet he is entitled te recover. 402 
The general iſſue, non aſſumpſit, is 
the ufhal plea to a declaration 
upon a policy. + FS 
The declaration need not ſtate the 
clauſe in the policy to refer diſ- 
putes to arbitration. 396 


Deſlination, 


Deſtination of the ſhip muſt be 
Rated in the policy, "22 


{ 
Detention. 


The underwriter, by expreſs words, 
undertakes to indemnify againſt 
all damages ariſing from the de- 
tention of kings, princes, or peo- 
ple. 78 

People means the governing power 
of the country. 1. 

A detention is ſaid to be an arreſt 
or embargo in time of war or 
peace, laid on by the publick au- 
thority of a ſtate. ibid 

In caſe of an arreſt or embargo by 
a prince, though not an enemy, 
the inſured is entitled to recover 


againſt the inſurer. ibid 


In cafe of detention by a foreign 


power, which in time of wyx 
may have ſeized a neutral ſhip, in 
order to be ſearched for enemy; 
property, the charges conſequent 
thereon muſt be borne by the un. 
derwriter. Page 79 
But a detention for non-payment ef 
cuſtoms, or for navigating agaiuſt 
the laws of thoſe countries, where 
the ſhip happens to be, ſhall not 
fall upon the underwriter, 90 
The inſurers are liable for the pay. 
ment of — ariſing by the 
detention or ſeizure of ſhips, 
before the commencement of the 
voyage, where the riſk is “at 
and from*” by the government 
of the country where the ſhip 
loads. | 80, 81 
Before the inſured can recover in 
caſe of detention, he muſt aban- 
don to the inſurer whatever 
claims he may have to the pro- 
perty mfured. ---- — -. 82 
The time, within which the aban- 
donment muſt be made 1n ſuch 
caſes was not till lately aſcertain- 
ed in England by any politie 
rule. ibid 
A detention by particular ordi- 
nances, which contravene, or do 
not form a part of the law of na. 
tions, is a riſk within a policy of 
inſurance. | 365 


Deviation. 


Is underſtood to mean a voluntary 
departure, without neceſſity or 
any reaſonable cauſe, from the 
regular and uſual courſe of the 
ſpecific voyage inſured. 294 

Whenever this happens, the vo) 
age is determined; and the io. 
ſurers are diſcharged from an) 
reſponſibility. ib 

The reaſon of this is, becauſe the 
ſhip goes upon a different voyage 
from that againſt which the in. 
ſurer undertook to indemnity, 

| { 

It is not material whether the los 


be or be not an actual conſt 
| quence 


If ſe 
pol 
plac 
are 
ſom 


held 
But if 
of n 
enen 
with! 
devia 
The dc 
plical 


Vherey 
fione; 
where 
tain 
conti: 
he jut 
ſeem 


quence of the deviation ; forthe 
inſurers are in no caſe anſwerable 
* for a ſubſequent loſs, in whatever 


in place it happen, or to whatever 
Y's cauſe it may beattributed. P.294 
ent Neither does it make any difference 
UN whether the inſured was or was 
79 not conſenting to the deviation. 
of ibid 
ul A ſhip was inſured from Dartmouth 
BY to Liverpool; ſhe Po rho 
2 a place ſhe muſt of neceſſity paſs by ; 
$ = 2 5 accident befel 
* her in going into or coming out 
be of Loo (for ſhe was loſt after ſhe 
55 got out to ſea) ; it was held to 
be be a deviation. 295 
at A ſhip being inſured from Dunkirk 
ny to Leghorn, comes to Dover for 
up a Mediterranean pals ; and it was 
$1 held to be a deviation. ibid 
155 If the maſter of a veſſel put into a 
200 port not uſual, or ſtay an unuſual 
Ver time, it is a deviation, _ #bid 
109 f ſeveral places are named in the 
52 policy, the ſhip muſt go to thoſe 
on places in the order, in which they 
ich are named, unleſs ſome uſage, or 
ot ſome ſpecial facts be proved to 
wg vary the general rule. 298 
bid lf the deviation be but for a ſingle 
0. night, or for an hour, it is fatal. 
do 298 (a) 


na, A fiip was bound from Cort to 
Jamaica, under convoy. Being 
65 of force, the, with two other 
reſſels, took advantage of the 
night, and cruized in hopes of 
meeting with a prize; it was 
held a deviation. 
bur if a merchant ſhip carry letters 
of marque, ſhe may chace an 
enemy, though ſhe may notcruize, 
vithout being deemed guilty of a 
deviation, 299 
he doctrine of deviation is ap- 
plicable to an inſurance on freight. 
2 

Vherever the deviation is R 
ſoned by abſolute neceſſity; as 
where the crew forced the cap- 
tam to deviate, the underwriter 
continues liable. 299 (a) 


abid | 


: 
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ſtorm ; to eſcape from an enemy; 
or to ſeek for convoy. Page 300 
If a ſhip is decayed and goes to the 
neareſt port to refit, it is no 
deviation. 300, 301 
Wherever a ſhip, in order to eſcape 
a ſtorm, goes out of the direct 
courſe; or, when in the due 
courſe of the voyage, is driven 


this is no deviation. 302 
If a ſtorm drive a ſhip out of the 
courſe of her voyage, and the do 
the belt ſhe can to get to her port 
of deſtination, ſhe is not obliged 
to return to the point from which 
ſhe was driven. - = wa 
A deviation may alſo be juſtified, if 
done to avoid an enemy or to 
ſeek for convoy at the place of 
rendezvous. 308 
A ſhip being inſured and warrante.. 
to depart with convoy from Bre- 
men to London, ſet ſail from Bre- 
men to the Elbe, under convoy 
of a Dutch man of war, where 
they were joined by two other 
Dutch men of war, whence they 
failed to the Zexel, where they 
found a ſquadron of Eng//þ men 
of war. It was held that their 
going to the Elle, though out 
of the way, was no deviation. 308 
A ſhip was inſured from London to 
Gibraltar, warranted to depart 
with convoy. There was a con- 
voy appointed for that trade at 
Spithead, but the ſhip was loſt on 
her way thither. The court held 
that the ſhip was protected by 
the inſurance to a place of gene- 
ral rendezvous. wid 
Where a captain juſtifies a deviation 
by the uſage of a particular trade, 
there muſt be a clear and eſta- 
bliſned uſage; not a few vague 
inſtances only. 309 
Wherever a ſhip does that, which 
is for the general benefit of all 
parties concerned, the act is as 
much within the ſpirit of the 
policy as if it had been expreſſed : 
and in order to ſay whether a 


. juſtifications for a en 
een to be theſe; to repair the 


deviation be jultifiable or not, it 
5 will 


out of it by ſtreſs of weather ;. 


will be proper to attend to the 


motives, end, and conſequences, 
of the act, as the true ground of 
judgement. 
It has been held, that if a ſhip de- 
viate from neceſſity, the ſhip muſt 
| purſue ſuch woyage of neceſſity in 


the direct courſe, and in the ſhorteſt | 


time poſſible, otherwiſe the under- 
, writers will be diſcharged. ibid 


In ſuch a caſe nothing more muſt | 


be done than what the neceſlity 
requires. 313 
Even in an inſurance on a trading 
voyage, ſuch trade muſt be car- 
ried on with uſual and reaſonable 
expedition. 
A deviation merely iniended, but 
never carried into effect, does not 
diſcharge the inſurers. 314 
But if it can be ſhewn that the par- 
ties never intended to ſail upon 
the voyage inſured; if all t 
ſhip's papers be made out for /a 
different place from that deſerib 


in the policy; the inſurer is diſ- 
charged, though the loſs ſhould | 


happen before the dividing point 
of the two voyages. ibid 
But where the fermini of the 
voyage continue the ſame, an 
intention to go to an intermediate 
port, thongh that intention 
ſhould be formed previous to the 
ſhip's ſailing, will not vitiate 
till actual deviation. 316 
As it is ſettled that a mere intentio 
to deviate will not vacate th 


policy, it follows as a conſe 
quence, and has been ſo held, 


that whatever damage happens 
before actual deviation, falls 
upon the underwriters. 316 
Subject to the rules already ad- 
vanced, deviation or not is a 
queſtion of fact to be decided ac- 
cording to the circumſtances of 
the caſe. 317 
In caſes of deviation, the premiu 
is not to be returned. ibid 


Double Inſurance, 


It is where the ſame man is to re- 
ceive two ſums inſtead of one ; 


Page 310 | 
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or the ſame ſum twice over, fy 
the ſame loſs, by reaſon of hi 
having made two inſurances upon 
the ſame property. P. 280 
Difference between a re- aſſurance 
and a double inſurance. 1; 
Where a man makes a double jr 
ſurance, he may recover his lo 
againſt which ſet of underwrite; 
he pleaſes; but he can recore 
for no more than the amount d 
his loſs. 281 
But when one ſet of underwriter 
pay the loſs, they may call upon 
the other underwriters to con- 
tribute in proportion to the ſum; 
they have inſured. td 
But though a double inſurance can. 


not be wholly ſupported, fo 2 
to enable a man to recover 3 
wo- fold ſatisfaction ; yet various 


perſons may inſure various inte- 
reſts on the ſame thing, and each 
to the whole value; as the maſter 
for wages; the owner for freight; 
one perſon for goods; and aro- 
ther for bottomry. 282 
In what caſes a man ſhall be ſaid to 
make a double inſurance; and 
when not, fully conſidered from 
page 283 to 288 
f the ſame man for his own ac- 
count, though not in his own nant, 
inſures doubly, it is ſtill a double 
inſurance. 285 
The laws of foreign countries, upon 
the ſubject of double 1nſurance, 
are far from being uniform, 288 


Eaft-India Voyages. 
THE uſage ol trade with reſpet 


to theſe voyages has been more 
notorious than in any other, the 
queſtion having more frequently 
occurred. 46 
The charter parties of the Jn 
Company give leave to prolong 
the ſhip's ſtay in India for a yea 
and it is common by a new agree 
ment to detain her a year = 


| 


4 


A 
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The words of the policy too are 
very general without limitation 


of time or place. Page 46 


Theſe charter parties are ſo noto- 


rious, and the courſe of the 
trade is ſo well known, that the 
underwriter is always liable for 
any intermediate voyage, upon 
which the ſhip may be ſent, while 
in India, though not expreſsly 


mentioned in the policy, ibi 
Thus, where the inſurance was 


« at and from Bengal to any ports 
« or places whatſoever, in the 
« Faſt-Indies, China, Perfia, or 
« elſewhere beyond the Cape of 
« Good Hope, forwards and back- 
« wards, and during her ſtay at 
c each place, until her arrival in 
« London, &c. The captain 
when in Bengal entered into a 
new agreement for prolonging 
the ſhip's ſtay, and went ſeveral 
intermediate or country voyages, 
in the laſt of which ſhe was lolt ; 
the inſurers were held liable. 47 
In an inſurance from London to 
« Madras and China, with 
liberty to touch, ſtay, and 
trade, at any ports or places 
«© hat ſoe ver, the facts were; 
that when the ſhip arrived at 
Madras, ſhe was too late to go to 
China that year, upon which ſhe 
was ſent by the council to Bengal 
to fetch rice, which voyage ſhe 
performed once, but in the 
ſecond attempt ſhe was loſt. The 
inſurers are anſwerable on ac- 
count of the uſage. ' 49 
In an inſurance on a ſhip © at 
* and from London to Bengal, 
beginning the riſk upon the 
* ſhip at London, and ſo to con- 
* tinue till the arrival of the 
* ſaid ſhip at Madras and Ben- 
« gal, with liberty to touch and 
* ſtay at any port or place in this 
% voyage ;?? the underwriters 
were held to be anſwerable for a 
loſs, which happened in an inter- 
mediate voyage from Madras to 
Viſagipatnam for rice by order of 
the council. 50 | 


—_ 


a 


| 


However, the parties may, by their 
own agreement, prevent ſuch 
latitude of conſtruction. P. 5x 

Nor need this be done by expreſs 
words of excluſion , but if, from 
the terms uſed, it can be collected 


that the parties meant ſo, that 


conſtruction ſhall prevail. ibid 
Thus where the general words were 
reſtrained by the expreflions 
& in the outward or homeward 
Bound voyage; and © in this 
% voyage ;”” the court held that 
the policy only meant places in 
the uſual courſe of the voyage 
to and from the places named.“ 


51 
Election. 
Election to abandon, when to be 
made. 172 
Embargo. 


An embargo is an arreſt laid on 
ſhips or goods by public autho- 
rity, to prevent ſhips from putting 
to ſea in time of war, and ſome- 
times alſo to exclude them from 
entering our ports. 78 

Q. Whether a prince in time of 
war may make. uſe of the veſlels 
he finds in his ports, to aſſiſt 

him in carrying on war? i#bid 

Extraordinary wages paid to the 
ſeamen during an embargo, can- 
not be recovered againſt the in- 
ſurer on the ſhip. 54. 

The king of Great Britain in time 
of wwar, may lay an embargo 
on ſhipping in the ports of his 
kingdom. Q. Whether he may 
do it in time of peace? 79 

The breach of an embargo is an 
act of barratry in the maſter. 


91 

If a ſhip though neutral, be inſured 
on a voyage prohibited by an 
embargo, ſuch an inſurance is 


void. 234 
Enemy » 
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484 Table of the Principal Matters: 
| h de 


Enemy, 


The queſtion whether inſurances on| 
the property of -an enemy, are 
politic, confidered. P. 13, 240 

Such inſurances are contrary to 

the law of England. 14. ibid 

How far trading with an enemy in| 
time of actual war is legal. 237 


” vides, 


Opinion of witneſſes is not evi- 
Gence. -. : 00x 192 
The onus of proving the captain to 
be owner, ſo as to get rid of a 
charge of barratry, lies upon the 

___ underwriters, | 94 
A policy will not be ſet aſide on 
the ground of fraud, unleſs it be 
Fully and ſatisfacorily proved, and 
the burthen of proof lies upon 
the perſon wiſhing to take ad- 


vantage of the fraud. 214 


But poſitive and direct proof of 
fraud is not to be expected; and 
from the nature of the thing cir- 
cumſtantial evidence is all that 


can be given. ibid | 
The nature of circumſtantial evi- 
dence confidered. 215 


The ſentence of a foreign court of 
Admiralty is concluſive, and 
ee Hwang all the world, as to 
every thing contained in it; and 
cannot be controverted colla- 
terally in a civil ſuit. 353, 356 

See Admiralty. 
The firſt piece of evidence to ſup- 
port an action on the policy is 
proof of the defendant's hand 
writing to the policy. 404 

No parole evidence of any agree- 
ment ſhall be admitted, which 
tends to contradict the written 
policy. | 405 

The inſured muſt alſo prove his 
intereſt in the thing inſured, by 
a production of all the uſual 
documents, bills of ſale, bills of 
parcels, bills of lading, &c. 405 


| 


A man having purchaſed pogy 
abroad, 1n order to ez his i. 
tereſt, produced a bill of parcel 
with the receipt of the eller to 
it, and proved his hand; it wx 
held to be ſufficient evidence, 

; Page 406 

The plaintiff muſt prove that: 
loſs has happened by the ven 
means ſtated in the declaration. 


But where the loſs is averred 1 
by perils of the ſea, it is alloy. 
able to give the expence of the 
ſalvage in evidence upon ſuch a 

declaration. 409 


Fador. 


THE lien which a factor has 
upon the goods of his princi- 
pal, is ſuch an intereſt, as vil 
entitle him to recover on a gene- 


ral policy on goods. 11, 286 


Felony. 


Wilfully to caſt away, burn, or 
deſtroy, any ſhip to the prejt- 
dice of the owners of the {aid 
ſhip, or any merchant loading 
goods thereon, or of the under 
writers, is felony, without the 
benefit of clergy, in any captain, 
maſter, mariner, or other officer 
belonging totheſhip ſo * 

3 

Any perſon _—_ holes in a ſhip 
in diſtreſs, or ſtealing a pump 
belonging thereto, ſh be gui 
of 2 without bene 
clergy. SEES 

Perſons convicted of ſtealing goods 
from a ſhip wrecked, or in di 
treſs, or of obſtructing the eſcape 
of any perſon from a wreck, of 
of putting out falſe hens y 
lead ſuch ſhip into danger, In 


ſuffer as felons without _ 


1 


clergy. Where 


t of 


P 


1, or 
reſt- 
fad 
ding 
nder- 
t the 
tain, 
fhicer 
yed, 
219 
ſip 
zump 
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ſtolen, without any circumſtances 
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Where goods of ſmall value are 


of cruelty, the | offender may 
be indicted for petty larceny. 
| Page 13 
Perſons, in whoſe cuſtody ſhip- 


wrecked goods are found, not 


giving a ſatisfactory account, | 


ſhall be committed to the com- 
mon gaol for ſix months, or pay 
treble the value of ſuch * 
ibid 
Coods offered to ſale, ſuſpected of 
being ſhipwrecked, ſhall be ſtop- 
ped, and the perſon ſo offering 
them, and not giving a ſatisfac- 
tory account, ſhall. be committed 
to the common gaol for {ix 
months, or pay treble the value 
of ſuch goods: ibid 
Perſons convicted of aſſaulting any 
magiſtrate or officer, when in 
diſcharge of his duty, reſpectin 
the preſervation of any ſhip, el 
ſel, goods, or effects, ſhall be 
lable to tranſportation for ſeven 


years. 137 


Fire ( Inſurance againſt } 


Is a contract, by which the inſurer 
undertakes, in conſideration of 
the premium, to indemnify the 
inſured, againſt all loſſes, which 
he may ſuſtain in his houſe, or 
goods, by means of fire, within 
the time limited in the policy. 

441 

The London Aſſurance Company 
inſert a clauſe in their propoſals, 
by which they declare, that they 
do not hold themſelves liable for 
any damage by fire, occaſioned 
by an invaſion, foreign enemy, 
or any military or uſurped power 
whatſoever. ibid 

Under this proviſo ĩt was held, that 
the inſurers were not exempted 
from loſs by fire, occafioned b 
a mob at Norwich, which * 
on account of the high price of 
proviſions. | 2 


| theſe words, add, © ci commo- 
* ſion, ' it was held that the com- 
pany, under thoſe words, were 
exempted from loſſes occaſioned 
by rioters, who roſe in the year 
1780, to compel the repeal of a 
ſtatute, which had paſſed in 
favour of the Roman catholics. 
2 
When a loſe happens, the Eg 
- muſt give immediate notice of 
his loſs ; and as particular an ac- 
count of the value, &c. as the 
nature of the caſe will admit. 
He mult alſo produce a certifi- 
cate of the miniſter and church- 
wardens, as to the character of 
the ſufferer, and their belief of 
the truth of what he advances, 
| 448 
In inſurances againſt fire, the loſs 
may be either partial or total. 


Theſe policies are not in theſe 
nature aſſignable; nor can the 
intereſt in them be transferred 
without the conſent of the office. 
| tibid 

When any perſon dies, the intereit 
ſnall remain to the heir, executor 
or adminiſtrator, reſpectively, to 
whom the property inſured be- 
longs; provided they procure 
their right to be indorſed on the 
policy, or the premium be paid 
in their name. 449 
It is neceſſary the party injured 
ſhould have an intereſt or pro- 
perty in the houſe inſured, at the 
time the policy is made out, and 
at the time the fire happens; and 
therefore, after the leaſe of the 
houſe is expired, the inſured's 
aſſigning the policy does not 
oblige the inſurers to make good 
the loſs to the aſſignee. 450 
The premium upon common inſu- 
rances is two ſhillings per cent. for 
any ſum not exceeding” 1000 /. 
and half a crown frgm 1000/7. 
upwards. . 456 
Beſides which there is a duty to 


government of 15. 6 4. fer cent. 
| \ ibid 


44 
The Sun-fire office, in addition to 
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This tax does not extend to pub- 
lick hoſpitals. Page 456 
If a hoũſe were deſtroyed by a fo- 
reign enemy the day after the 
policy is made, there would be 
no return of premium. 457 
If any perſon ſign a policy of in- 

 ſurance againſt. fire, not being 
duly ftamped, he ſhall forfeit 10 /. 
and muſt pay 5 I. over and above 
the uſual ftamp duties, before it 
can be rece.ved in evidence. i 
Fraud vitiates this ſpecies of con- 
tract. 


F. oreign Shipe. 


Infurances on foreign ſhips without 
intereſt are not within the ſtat. of 
19 Des. 2. e. 7. 265 

But re- aſſurances on foreign ſhips 
are void. 279 


Fort. 


| 
A fort may be inſured againſt an 
attack from an enemy, for the 
benefit of the governor. 13 


France. 


An account of its commercial and 
maritime regulations; and the 
diſtinguiſhed authors, who have 
written upon the ſubje& of in- 
ſurances. Introd. xxxvi. 


Fraud. 


Policies are annulled by the leaſt 
ſhadow of fraud or undue con- 
cealment of facts. 174 
Both parties are equal'y bound to 

diſcloſe circumſtances, within 

their knowledge. ibid 

If the inſurer, at the time he under- 
wrote, knew that the ſhip was 
ſafe arrived, the contract will be 
void. ibid 


Caſcs of fraud upon this ſubject are 


bid | 


liable to a threefold diviſon 


1it. The allegatio falſi; 2d, The 
ſufpreſſio veri; 3d. Miſrepreſen. 
tation. The latter, though it 
happen by miſtake, if in a mate. 
rial part, will vitiate the policy, 
as much as actual fraud. P. 17 
The policy was held to be void, 
where goods were inſured as the 
property of an ally, when in fad 
they were the goods of an enemy. 


175 

A ſhip was known to have fall 
from Famaica, on the 24th of 
November; and the agent told the 
inſurer ſhe ſailed the — endof 
December; the policy was de- 
clared void. 176 
In an inſurance upon goods, the in. 
ſured warranted the ſhip and 
goods to be neutral ; it was ex- 
preſsly found by the jury, that 
they were not neutral. The 
court, therefore, though the lols 
happened by ſtorms, and not by 
capture, declared that the in- 
ſured could not recover. uid 
Goods were inſured on board a fp, 
warranted Portugueſe, The goods 
were loſt by a different peril, but 
in fact the ſhip was not Port. 
gueſe. The policy is void 45 
mito. 177 
Concealment of circumſtances vitr 
ates all contracts of inſurance. 
The facts upon which the rik i 
to be computed, lie, for the molt 


part, within the knowledge of 


the inſured only. The under- 
writer relies upon him for al 
neceſſary information ; and mul 
truſt to him that he wilt concen! 
nothing, ſo as to make him form 

a wrong eſtimate. 175 
One having an account that a ſtup, 
deſcribed like his, was taken, i. 
ſured her, without giving a 
notice to the inſurers of what le 
had heard, the policy was Ce 
creed in equity to be delivered . 
The agent for the plaintiff two a)? 
before he effected the policy, ft. 


5 11 
ceived a letter from * 
WIe! 
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which is this expreſſion, „On 
t the 12th of this month I was 
« in company with the Davy 
(theſhipin queſtion), at twelve | 
at night loſt fight of her all 
« at once; the captain ſpoke to 
« me the day before that ſhe 
was leaky, and the next day 
« we had a hard gale.” The 
ſhip however, rode out the gale, 
and was captured by the Spani- | 
ard. The policy was held to 
be void, becauſe the letter was 


Lay 


not communicated to the inſurer. 
Page 179 
A ſhip was inſured © at and from 
& Genoa.” The ſhip loaded at 
Leghorn, and was originally 
bound for Dublin; but loſing her 
convoy, ſhe put into Genoa in 
Auguſt, and lay there till the 
Zanuary following. All thefe 
fats were known to the inſured, 
but not communicated to the 
inſurer : the policy was held to 
be void. 180 
A ſhip being bound from the coaſt 
of Africa to the Britiſh Weſt 
Indies, failed from St. Thomas's 
on the coaſt of Africa on the 2d 
of Oftober, a circumſtance with 
whickthe plaintiff was acquainted 
by a letter received in February. 
The policy was not made till 
the 21ſt of March. The letter 
was not ſhewn,, nor was any 
thing ſaid of her ſailing from Si. 
Thomas's, but in the inſtructions 
the ſhip was ſaid to have been 
on the coaſt the 24 of O&o- 
ber.“ The policy was held 
to be void. 181 
„ inſt ruct ions ſtated the 
h ready to fail on the 24th 0 
December; 82 N 
to the underwriter that the ſhip. 


was in port, when in fact, ſhe 


had ſailed the 23d of December. 
The policy was void. 182 
ut there are many matters, as to 
which the inſured may be in- 
nocently filent ; 1ſt, As to what 
the inſurer knows, however he 
came by that knowledge; 2d, 


The whole doctrine o 


As. to what he ought to know; 
3d, as to what leſſens the riſk. 
An underwriter. is bound to 
know particular perils, as to the 
ſtate of war or peace. P. 183 


If a privateer is inſured, the under- 


writer needs not to be told her 
deſtination,  _t#bid 


An inſurance was made on Fort 


Marlborough in the Eaſt Indies for 

. twelve months againſt the attacks 
of an European enemy, for the 

benefit of the governor. The 

defence ſet up was an undue con- 

cealment of circumſtances, parti- 
cularly the weakneſs of the fort, 
and the probability of its being at- 
tacked by the French. The court 
held that the policy was goon 183 
conceal- 

ment fully illuſtrated from page 


183 to 193 


A ſhip was inſured « from London 


©« to Nantz, with liberty to call 
ce at Offend.” The ſhip's clear- 
ances and papers were all made 
out for Offend ; but ſhe was never 
intended to go thither. After 
the policy was made, war was 
declared againſt France. Two 
defences were ſet up; iſt, that 
there was a fraud in clearing out 
the ſhip for Oftend, when ſhe 
never was deſigned for that place. 


2d, That as hoſtilities were de- 


clared after the policy was ſigned, 
and before the ſhip ſailed, the 
defendant ought to have had 
notice. The court held that 
neither of the objections was 
valid; for the firſt was the com- 
mon uſage; and of the ſecond 
the inſurer was bound to take 
notice. mod 


An underwriter refuſed to pay a 


loſs by capture, the ſhip being 
Portugueſe and condemned for 
having an Engliſb ſupercargo on 
board, becauſe the inſured had 
not diſcloſed that circumſtance. 
The court held that the con- 
demnation was unjuſt, and was 
not ſuch a circumſtance as the in- 
ſured was bound to diſcloſe. 195 
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A rept tation is a ſtate of the 


caſe, not forming a part of the | 


_ written inſtrument or policy; and 


it is ſufficient if it be ſubſtantially | 


performed. Page 196, 202 

If there be a miſrepreſentation it 
will avoid the policy as a fraud, 
but not as a part of the agree- 
ment. 1 


97 
Even written inſtructions, if they 


are not inſerted in the policy, are 
only to be conſidered as repreſen- 
tations; and in order to make 


them valid and binding as a war- 


ranty, it is neceſſary that they 
make a part of the written inſtru- 
ment. | 197 
If a repreſentation be falſe in any 
material point, it will avoid the 
policy; becauſe the underwriter 
has computed the riik upon eir- 
cumſtances which did not exiſt. 

| „ ibid 
The following inſtructions were 
ſhewn to . firſt underwriter, 
but not inſerted in the policy, 
Three thouſand five hundred 
pounds upon the ſhip Julius 
„ Ce/ar for Halifax, to touch at 
«© Plymouth, and any port in Ame- 
c rica : ſhe mounts tæwelve guns, 
“ and twenty men. Theſe inſtruc- 
tions were not ſhewn to the pre- 
ſent defendant, but ſhe was repre- 
ſented generally as a ſhip of force. 


At the time of her capture, ſhe | 


had on board 6 four pounders, 4 
three pounders, 3 one pounders, 
6 ſwivels, and 27 men and boys 
in all, of which 16 only were men. 
The witneſs ſaid he conſidered 
her as being ſtronger with this 
force, than if ſhe had 12 carriage 
guns, and 20 men: and that there 
were neither men nor guns on 
board at the time of the inſu- 
rance. The court held, that theſe 


inſtructions were only a repreſen- | 


tation; and that they had been 
ſubſtantially performed. ibid 
A ſhip was infured at and from Port 


Z' Orient to the 1/les of France and | 


Bourbon, and to all or any ports or 
places where, and whatſoever, in 


the Eaſt Indies, China, Perfia, ot 
elſewhere beyond the Cafe of 
Good Hope, from place to place, 
and during the ſhip's ſtay and 
trade, backwards and forward, 
at all ports and places, and until 
her ſafe arrival back at her last 
hoe of diſcharge in France, A 

ip of paper, at the time the po. 
licy was underwritten, was us. 
fered to it, and ſhewn to the under. 
writers, on which was written the 
following repreſentation: © The 
4 ſhip has had a complete repair, 
« and is now a fine and good ve. 
c ſe], threo decks. Intends to 
« ſail in September or October next, 
« Is to go to Madeira, the Jt: 
« of France, Pondicherry, Chi- 
« na, the les of France, and 
« Orient.” The ſhip, in fact, 


did not fail till the 6th of De. 


cember, and did not reach Pond: 
cherry till the month of Fuly fol- 
lowing, She continued there til} 
dupe, when, inſtead of proceed- 
ing for China, ſhe ſailed for Ben- 
gal, where having paſſed the win- 
ter and undergone conſiderable 
repairs, ſhe returned to Pond: 
cherry, and after taking in 2 
homeward bound cargo at that 
place, proceeded in her voyage 
back to L' Orient, but was taken 
by the Mentor privateer. The 
uſual time, in which the direct 


voyage is performed between 


Pondicherry and Bengal is ſix or 
ſeven days; but this ſhip was fix 
weeks in going to, and twe 
months in returning from Bengal 
and lay off Madras, Maſulipatam, 
Vifigapatam, and Y anon, and took 
in goods at all thoſe places. Lord 
Mansfield told the jury, that if no 
fraud was intended, and that the 
variance between the intended 
voyage, as deſcribed in the lip of 
paper, and the actual voyage a 
performed did not tend to en- 


_ creaſe the riſk, this ſlip of paper 


being only a repreſentation, the 
plaintiff was entitled to their ver- 


: 202 
dict. | if 


| 205 
The ſame rule holds if the broker 


But the thing concealed mult be 


Thus where a broker infuring feve- 


Wherever there has been an alle- 


This rule prevails, even though the 


; : 209 
A policy will not be ſet aſide on 
fully and fatisfa@orily 8 and 


Put politive and direct proof of 
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If the miſrepreſentation be in a ma- 


terial point, it will avoid the 


policy ; even though it happen 


, Page 204 
Thus in a policy on a ſhip from New 


by miſtake, 


Tord to Philadelphia, the broker 
repreſented to the inſurer that the 
ſhip was ſeen ſafe in the Delaware 
on the 11th of December by a ſhip 
which arrived at New York; 
whereas in fact the ſhip was loſt 
on the gth of December; the po- 
licy was held to be void, although 
there was no ſuſpicion of fraud. 


conceal any thing material, though 
the only ground for not mention- 
ing them ſhould be that the facts 
concealed appeared immaterial to 
him. | 207 


ſome fa#, not a mere ſpeculation 
or expectation of the inſured. ibid 


ral veſſels, ſpeaking of them all 
faid, © which veſſels are expected 
« to leave the coaſt of Africa in 
« November or December; the 
policy was held good, although 
in fact the ſhip in queſtion had 
failed in the month of May pre- 
ceding. ibid 


gation of falſehood, a conceal- 
ment of circumitances, or a miſ- 
repreſentation, it is immaterial 
whether it be the act of the per- 


ſon himſelf who is intereſted, r 


of his agent ; for in either caſe the 
contract is founded in deception, 
and the policy is conſequently 
Wil. 208 


act cannot be at all traced to the 

owner of the property inſured. 
© 

the ground of fraud, unleſs it be 


the burthen of proof lies on the 


perſon wiſhing to take advantage | 


of the fraud. 214 


By ſeveral fore! 
puniſhment of fraud, in matters 
of inſurance, is exceedingly ſe- 
vere; ſometimes amounting even 
to death. ibid 


: 


fraud is not to be expected; and 
from the nature of the thing cir- 


ceumſtantial evidence is all that 


can be given. Page 214 


The queſtion, whether the premium 


is to be returned by the under- 
writer, where the inſured has 
been guilty of fraud, conſidered. 

215 


The ordinances of foreign ſtates de- 


clare, for the moſt part, that it 
ſhall, ; ibi 


In England there has been no legiſ- 


lative regulation; and the courts 
of juſtice had not till lately adopt · 
ed any general rule upon the ſub- 


1 216 
In two or three inſtances, where 


the underwriters have been re- 
lieved in Chancery from the pay- 


ment of the ſums inſured. on ac- 
count of fraud, the decree has 
directed the premium to be re- 
turned. ibid 
The queſtion came on to be conſi- 
dered in the King's Bench; but 
the trial being had under a decree 
of the Court of Chancery, and 
the inſurer having there made an 
offer of returning the premium, 
the Court of King's Bench con- 
ſidered this offer in the ſame light 
as if he had paid the money into 
court, and therefore the queſtion 
remained undecided, 217 
But in a caſe where the fraud was 
of avery groſs and heinous nature, 
Lord Mansfie{d told the jury, that 
the premium ſhould nat be re- 
| ſtored to the inſured, 218 
In all caſes of adual fraud on the 
part of the inſured or his agent, 
the premium is not to be re- 
turned. | bid 
It is clear, that if the underwriter 
has been guilty of fraud, an action 
lies againſt him at the ſuit of the 
inſured, to recover the premium. 


ibid 


ordinances, the 
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No puniſhment except that 'of an- 


nulling the contract, has as yet 
been declared by the law of En- 
gland. Page 219 
But if any captain, &c. wilfully de- 
ſtroy the ſhip to which he belongs, 
to the prejudice of the owner of 
the ſhip, or of the goods loaded 
thereon, or of the underwriters, 
he ſhall ſuffer death as a felon. 
© ibid 
Fraud vitiates policies on lives, as 
well as thoſe on marine inſur- 
ances. | 437 
It has the ſame effect on policies in- 


ſuring againſt fire. 457 
Freight. 
The . or hire of ſhips is a ſub- 
je of inſurance. 


In an inſurance upon freight, the in- 
ſured, if the ſhip be prevented by 
accident from falling, cannot re- 
cover the value of the freight, 
which he would have begun to earn 

if the ſhip had ſailed. 

But if the policy be a valued policy, 
and part of the cargo be on board 
when ſuch accident happens, the 
reſt being ready to be ſhipped, 

the inſured may recover to the 
whole amount. 36 

So in an open policy if the aſſured be 
under a charter party for a ſpe 
cific freight. 36 a 
'The underwriter upon the goods is 
not liable for freight paid to the 

owner of the ſhip. 53 

Freight mult contribute to a gene- 

ral average. 128 


Furniture of Ship. 
What 1s included under that. 56 


Gaming policies. See title Wager 


policies. 


General Average. See Average. 


| 


| 


Greeks. 


GOME account of their commerce; 
they are ſuppoſed to have been 
unacquainted with inſurance, 
Introd. vii, 


H anſeatick League. 

| N account of its origin and de. 

a Introd. xxxiv, 
Huſband of a Ship. 

The huſband of a ſhip has no right 


to inſure for any part owner, 
without his particular direction; 
nor for all the owners in general, 
without their joint direction. 19 


Jeitiſon or Fetſon, See Average, 


*  Fenvels. 


Whether inſurable as goods. 22 


Contribute to a general average. 
126 


Illegal Voyages. 
WHENEVER an inſurance is 


made on a voyage exprelsly 
prohibited by the common, ſta- 
tute, or maritime law of this coun- 
try, the policy is void, 232 


| The goods on board a ſhip were in- 


ſured © at and from London to 
New-York, warranted to depart 
| with convoy from the Channel for 
the voyage.“ She had proviſions 
on board, which ſhe had a licence 
to carry to New-York, under 
proviſo in the prohibitory act o 
16 Geo. 3. c. 5. | 
the cargo, including the goods, which 
were the ſulject of this inſuranct, 
evas not licenſed. The commander 
in chief had iſſued a proclamation 


to allow the entry of unlicenſe 
| goods; 


But one half of 


It 


If 


A 


52 ws 


#3 
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goods; but he had no authority 
under the act of parliament to 
iſſue ſuch proclamation, or to per- 
mit the exportation of unlicenſed 
goods. The ſtatute prohibits all 
intercourſe with New-York, and 
confiſcates allſhips trading to that 
lace, unleſs they have a licence. 
'The court held the policy was 
vat Page 232 
It is immaterial whether the under- 
writer did or did not know that 
the voyage was illegal ; for the 
court caunot ſubſtantiate a con- 
tract in direct contradiction to 
law. 234 
If a ſhip, though neutral, be inſured 
on a voyage prohibited by an em- 
bargo, ſuch an inſurance is void. 

| | _ ibid 

An inſurance upon a ſmugghng 
voyage prohibited by the revenue 
laws of this country would be 
void. Aliter, if merely againſt the 
revenue laws of a foreign ſtate, 


with the knowledge of the under- | 


writer. 195, 230, 237 
No country pays attention to the 
revenue laws of another. ibid 
The queſtion, how far trading with 
an enemy, in time of actual war, 
is legal, conſidered and diſcuſſed 
from page 237 to 240 
The queſtion how far inſurances 
upon the goods of an enemy are 
expedient conſidered, from page 
240 to 243 

Whether they are expedient or not, 
ſuch inſurances are contrary to 
law. 240 
No inſurance can be made upon a 
voyage to a befieged fort or gar- 
riſon, with a view of carrying 
alliftance to them; or upon am- 
munition, warlike ſtores, or pro- 
viſions. 243 


Inſurance. 


Inſurance is a contract, by which 
the inſurer und&takes, in conſi- 
deration of a premium, equivalent 
to the hazard run, to indemnify 


| the inſured againſt certain perils 
and loſſes, or againſt a particular 
event. Introd. it 

The utility of this contract. 

| Introd. ibid 

The origin of it traced. Introd. iit 

The queltion, whether it was known 
to the ancients, conſidered. 

Introd. ibid 

Inſurances ſuppoſed to have origi- 
nated in Italy. Introd. xxvi 

The /talians brought them into the 
various ſtates of Europe, and into 
England. Introd. xxvi. xlii. 

Inſurances are merely ſimple con- 
tracts. Page 1 

What kinds of property are the ob- 
ject of inſurance. 

Bottomry and reſpondentia are a 
ſpecies of property which may be 
inſured. | ibid 

But it muſt be ſpecified in the po- 


licy to be ſuch an intereſt, other- 


wiſe the policy is void, wid 
Unleſs the uſage of the trade takes 
it out of the general rule. 11 


But where the inſurance is upon 
ow generally, the lien which a 
actor has upon the goods of his 
principal, when a balance is due, is 
ſich an intereſt as will entitle him 
to recover upon ſuch a policy, ibid 
Inſurances on the wages of ſeamen 
are prohibited, 12 
A governor may inſure the fort 
againſt the attack of an enemy, 
for his own benefit. 13 
Inſurances on enemy's property con- 
trary to law. 13, 14, 240 
In an inſurance on goods generally, 
goods laſhed on deck, the cap- 
tain's cloaths and fhip's proviſions 
are not included, unleſs ſpecifi- 


- cally named. 21 
Inſurance from A. to — is 
void. 22 


Inſurances for time are very fre- 
quent, as on a ſhip for twelve 
months. 2 58 

Inſurances upon a voyage prohibited 

by the common, ſtatute, or mart- 

time law of the country, are 

void. 232 
See title egal Voyages. 
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Infurances on a voyage to a beſieg- 
ed fort or garriſon, with a view | 


of carrying aſſiſtance to them, or 
upon ammuniton, warlike ſtores, 

or proviſion, are prohibited. 
Page 243 


Inſurances upon prohibited goods. 
See title Prohibited goods. 


Tnſurances void by flat. 19 Geo. 2. 
c. 37. See Wager Policies. 
NJ 


Tnſurances on Lives. See title Lives. 


Inſurances againſt Fire. See title 
ire. 


| Tafurers. 


What perſons may be inſurers. 5 
Every individual may be an inſurer 
or underwriter. ' 
But no ſociety or partnerſhip can 
underwrite, except the Royal 
Exchange Aſſurance Company, 
and the London Aſſurance Com- 
pany. 8 ibid 
What ſhall be conſidered as a part- 
nerſhip within the ſtatute of 

6 Geo. I. c. 18. | 8 
Inſurers are liable for loſſes, which 
happen in the ſhip's boats, when 
landing the goods inſured. 23 
Aliter, if in the boat of the owner 
of the goods. bid 
©, Are the inſurers liable for thefts 
committed bythe people on board 
the ſhip ? BE 


Inſured. 


The name of the inſured muſt be 
inſerted in the policy; or the 
name of the agent who effects it 
as agent. „ 3s 17 

This matter is now regulated by 

28 Geo. 3. ch. 56. 18, 19 

2. Whether an action lies againſt 
the inſured for premiums at the 
ſuit of the underwriter? 26 

The broker, who effects the policy, 
may maintain ſuch an action for 

premiums paid on his account. 27 


Intention. 


The intention of the parties, and not 
the literal meaning of the words, 
is to be attended to in the con. 
ſtruction of policies. Page zo 


Intereſt or no Intergſt. See title Va. 


ger Policies. 


Intergſt ¶ Inſurable). 


A ſpecial intereſt in goods may be 
inſured, ſuch as the lien of 2 
factor. 1 

Money expended for the uſe of the 
ſhip by the captain is inſurable, 
as goods, ſpecie, and effects, 
eſpecially if an uſage has pre- 
vailed. | tid 


9 | Wages of ſeamen not inſurable; 


but the goods of the captain, or 
his ſhare in the ſhip, may, 12 
The governor of a factory abroad 
has an inſurable intereſt in the 
ſafety of the place. 
The owner of a ſhip having entered 
into a charter party to go from 
the Thames to Tenerife, and 
there to load a cargo of wines at 
a ſpecific freight, has a good in- 
ſurable intereſt in ſuch freight: 
and if the policy be underwritten 
at and from London to * 
and from thence to the Weſt 
Indies, he may recover, if the 
ſhip be loſt in her way to Tie- 
rife, 36 4 
The profits expected to ariſe on 8 
cargo of moloſſes, belonging to 
the plaintiff, who had a contract 
with government to ſupply the 
army with ſpruce beer, area ge 
inſurable intereſt. 267 
9, Whether plaintiff's commiſſions 
as conſignee of a cargo are an 
inſucable intereſt? - 268 note (a) 
Officers and crew of a ſhip, upon 2 
joint capture by army and navy, 
have an inſurable intereſt in the 


capture, before condemnation. 
| 2 


Various 


1 


85 


0 


various perſons my inſure various 


intereſts on the ſame thing, and 
each to the whole value. P. 282 
Two partners purchaſed a ſhip un- 
der a regular bill of ſale, conform- 


able to Lord Hawkeſbury's act, 


(26 Geo. 3. ch. 60.) and they at- 
terwards took in two other part- 
ners, who paid their reſpective 


ſhares in the ſhip, but there was 


no transfer to them under the 
ſtatute, and it was held that the 
vur partners had not an inſurable 
mtereſt in the freight. 406 (note) 
A merchant abroad, intereſted in 
goods, mortgages them to his 
creditor here for payment of 
money at a certain day, the mort- 
gagor has an inſurable intereſt, 


though the mortgage become ab- 


ſolute, before the order for in- 
ſurance arrives. 406 
The indorſer of a bill of lading has 
{till an inſurable intereſt, if it ap- 
pear that the effect of the indorſe- 
ment was only intended to bind 
the net proceeds, in caſe the 
goods arrived. 406 note (a) 
A perſon holding a note given for 
money won at play, has not an 
inſurable interelt in the life of the 
maker of the note. 432 
But a creditor has ſuch an intereſt 
in the life of his debtor, that he 
may inſure, 432, 439 
Execntor of a ereditor may main- 
tain an action on a policy made 


by himſelf. 432 4 | 


eres 


1 
4 


 Lading (Bill . | 


A BILL of lading is an acknow- 


ledgement under the hand of 
the captain, that he has received 
certain goods, which he under- 
takes to deliver to the perſon 
named w the bill of lading; it is 

_ allignable in its nature, and by 
indor/ement the property veſts in 
. aſſignee. 406 note 4) 
here ſeveral bills of lading of dit- 
ferent imports have been figned, 
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no reference is to be had to the 


by the captain: but the perſon 
who firſt gets one of them by a 
legal title from the owner or ſhip- 
per, has a right to the conſign- 
ment. Page 406 
Where bills of lading on the face of 
them are apparently different, and 
yet conſtructively the ſame, and 


a delivery according to ſuch le- 
gal title will diſcharge him from 
them all, ibid 
But if, the intention of the parties 
appears to have been to bind the 
net proceeds only, in caſe of the 
arrival of the goods, an inſurance 
made on account of the indorſer 
is good. ibid 


Lighters, 


Loſs of goods in ſhip's lighters falls 
upon the underwriters : aliter, if 
in the owners lighters. 23 


n 4 — —— 


Lives ¶ Inſurances upon). 


NSURANCE upon life is a con- 
tract, by which the underwriter, 
for a certain ſum, proportioned 
to the age, health, and profeſſion 
of the perſon, whoſe life is the 
object of the inſurance, engages 

- that that perſon ſhall not die 
within the time limited in the 
policy ; or if he do, that he will 
pay a ſum of money to him, in 

whoſe favour the policy was 

granted. | 429 

The advantages reſulting from this 
ſpecies of contract ſtated. ibid 
It is impoſfible to aſcertain its anti- 
quity. 430 
No inſurance ſhall be made on the 
life or lives of any perſon or per- 
ſons; wherein the perſon, for 
whoſe uſe the policy is made, 
ſhall have no intereſt, or by way of 
gaming or wagering « but ſuch 


inſurance. 


time when they were firſt figned 


the captain has acted bona fide, 
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_ Inſurance ſhall be null and void. 
Page 431 

The holder of a note for mgney 
won at play has not an inſurable 
intereſt in the life of the maker 
of the note 432 
But a bond fide creditor has an in- 
ſurable intereſt in the life of his 
debtor. | :  abid 
In a life inſurance, the inſurer un- 
dertakes to anſwer for all thoſe 
accidents, to which the life of 
man is expoſed, except ſuicide, 
or the hands of juſtice. 433 
The death muft happen within 


- the time limited in the policy ; | 


otherwiſe the inſurers are dil- 
charged. | bid 
If a man receive a mortal wound 
during the exiſtence of the po- 
hey, but does not in fact die till 
after, the inſurers are not liable. 

| ibid 

But if a man, whoſe life is inſured, 
goes to ſea, and the ſhip in which 


he ſailed is never heard of after- 


wards, thequeſtion whether he did 
or did not die within the term 
inſured, is a fact for the jury to 
aſcertain from the circumſtances. 
ibid 

This ſort of policy being on the 


life or death of man, does not 


admit of the diſtintion between 
total and partial loſſes. 434 
In a life inſurance it has been held, 
that if the inſurer become bank- 
rupt before the loſs happens, the 
perſon intereſted might ”=_ the 

| 


debt under the commiſſion, as if 


the loſs had happened before it 


iſſued. 434, 435 
policy was made for one year 


from the day of the date thereof: 
the policy was dated 3d Sept. 
1697. The perſon died on the 
3d Sept. 1698, about one o'clock 
in the morning; and the inſurer 
was held liable. 4.36 
Tt is now uſual to inſert in the po- 
licy © the firſt and laſt days in- 
« cluded.” ibid 
Fraud equally vitiates policies on 
lives, as in the caſe of marine in- 
furances. 437 


A 


* „ 


Where there is a warranty that the 
perſon is in good health, it ; 
ſufficient that he be in a reaſon. 
able good ſtate of health, for it 
never can mean that he js fee 
from the ſeeds of diſorder, P. 

If the perſon whoſe life was inſured, 
laboured under a particular infr, 
mity, if it be proved by medi. 
cal men, that in their Judgement 
it did not at all contribute to his 
death, the warranty of health ha 
been fully complied with, and the 
inſurer is liable. 438 

If the perſon, whoſe life was in. 

ſured, ſhould commit ſuicide, or 
be put to death by the hands of 
juitice, the next dayafter therik 
commenced, there would be no 
return of premium. 440 


London. 


What ſhall be deemed tae port of 
London. 338 


London Aſſurance Company, 


Erected by royal charter, ate 
thorized by ſtat. 6 Geo. I. ch. 
8 9 


18. „ if 

This, and the Royal Exchange Af 

ſurance Company, are the only 
ſocieties which may inſure. 

The privileges of the South Sea and 

Eajt India Companies pony 

{61 


This company has a common _ 


It rejects the words © or the ſbi be 
& franded,” in the memorandum 
at the foot of the policy. 2?! 
This company, when ſued in an 
action of debt, may plead gene 
rally, that they owe nothing, and 
give the ſpecial matter in er. 
dence, 397 
So when ſued in covenant, they may 
plead generally, © that they hav? 
&« not broke their covenant.” ti 
This company obtained his mae“ 
ty's charter to enable them 10 


make inſurances upon lives. 43 
1 L of 


The 


#-\ 
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The loſs muſt be a direct and imme- 
diate conſequence of the peril in- 
ſured, and not a remote one, in 
order to entitle the inſured to 


recover. # age 5 6 


Liſe by Perils of the Sea, vide Perils 
| of the Sea. 


Loſs by Capture, vide Capture. 


' Loſs by Detention, vide Detention. 


Loſs by Barratry, vide Barratry. 
Of an Average or partial Loſs, vide 


Partial Loffes. 
Loft or not Loft. 
Theſe words peculiar to Engliſh 
policies, 25 
Market. 


HE riſe or fall of the bet is 


a charge, which never falls up- 


on the inſurer. 98, 104, 109 


Maſter of Ships. 
The name of the maſter muſt be in- 
ſerted in the policy. 19 


The maſter's cloaths are not in- 
cluded under a general inſurance 
on goods, 21 

Whatever is done by thegmaſter of 
the ſhip in the uſual courſe of the 
voyage, neceſſarily ef ex juſta 
cauſa, though = loſs wo 
thereon, the underwriter ſhall be 


anſwerable. 30 
A miſtake of the maſter cannot be 
called a peril of the ſea. 62 


Of barratry of the maſter, ſee Bar- 
ratry, 


5 excepted from the allowance 
of. ſalvage. 140 


: | | 
Lhe wearing apparel of the maſter 


Memorandum. 


The memorandum at the foot of 


the policy exempts the under- 
writers from partial loſſes not 
amounting to 3 per cent. unleſs 
it ariſe from a general average, 

| Page 20, 21, 101 


It alſo provides, that the under- 


writers will not anſwer for any 
partial loſs on corn, - fiſh, ſalt, 
fruit, flour, orſeed, unleſs occaſion- 
ed by a general average or the 
ſtranding of the ſhip, nor are 
they liable for any partial loſs on 
ſugar, tobacco, hemp, flax, hides, 
and ſkins, under 5 per cent. 20 
If three cheſts of goods out of 101 
be wholly ſpoiled, will the under. 
writer be hable? 102 
Corn 18 a general expreſſion, and 
has been held to include peas and 


beans. "=o 
The word Salt has been held not 
to include Salt-petre. I13 


It has been held that the under- 
writers are not anſwerable, with- 
in that part of the memorandum 
which exempts them from all 
partial loſſes to corn, fiſh, ſalt, 
fruit, or ſeed, as long as the 
commodity ſpecifically remains, 
although wholly unfit for uſe. 

112 

This was held with regard to a 
cargo of wheat, partially dama- 
ged by a ſtorm. „ 

A cargo of fiſh arrived, but was 
ſtinking, and wholly unfit for 
uſe, the inſurer was held not to 
be liable. 114 

So of a cargo of fruit. 115 

A cargo of peas arrived at the port 
of deſtination; but they were ſo 

much damaged, that the pro- 
duce was chree fourths leſs than 
the freight; the inſurer was 
held to be diſcharged. 116 

The effect of the memorandum dif- 
cuſſed. 115 


Miſdemean or. 


Any perſon, except thoſe mentioned 


in the ſtat. 12 Anne, ſtat. 2. ch. 1 8. 
enter- 
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- entering a ſhip in diſtreſs, with- 
out leaveof the ſuperior officer, or 
ofthe officer of the cuſtoms, or mo- 
leſting or hindering them in the 
preſervation of the ſhip, or defa- 
cing the marks of the goods on 


board, ſhall make double ſatisfac- 
tion, or be ſent to the houſe of | 
correction for 12 months. P.134 | 


If goods ſtolen from ſuch ſhip ſhall 
be found on any perſon, they 
ſhall be delivered to the true 


owner, or ſuch perſon ſhall pay 
treble the value. ibid 


Miſſing Ship. 


A ſhip, that has been miſſing for a 
conſiderable time, ſhall be conſi- 
dered as having foundered at ſea 


6 
In practice, this time has been 5 
nerally fixed to fix months 4 
the ſhip's departure for any part 
of Europe, or twelve months, if 
for a greater diſtance. 64 


Miſtale. 
2. Whether inſurers liable for thoſe 
of the Captain ? G2 


vide title Fraud, 


Miſrepreſentation, 
| &c. 
Money. 


Whether inſurable as goods. 22 
Contribute to a general average. 
| | 128 


. | 
Mooring. 


What ſhall be deemed mooring in 
good ſafety. 35, 35 4 


Name. 
HE name of the inſured muſt 


be inſerted in the policy; or | 


| 


the name of the agent ef:g, 
ing it, as agent. P. 15, 16, 1 
It is pow ſufficient to inſert the 
name of the perſon actually in 
tereſted, or that of the conſignot 
or conſignee of the goods, or the 
names of thaſe who receive the 
orders to inſure, or who {hal 
— the orders to effect the in. 
urance. 18, 19, 
The name of the ſhip and maſter 
muſt be inſerted in the policy, 


1 
But the ſhip may be changed inthe 
voyage, if neceſſity require it. 20 


Navigation. 


Inſurances which tend to a breach 
of the navigation acts are void, 
| 250 to 254 


Negligence. 


Aion lies againſt an agent who 
neglects to inſure. See title 


Action and Agent. 303 


Neutrality. 


A neutral ſhip is not obliged to 
ſtop to be ſearched ; the ſearcher 
does it at his peril, it is a caſeof 

| improper detention, for the coll 
of which the inſurer is liable. 
| 79, 80 

If a man warrant the property to 
be neutral, and it is not, the po- 
licy is void ab initio. 350 

In an inſurance upon goods, the 
inſured warranted the ſhip and 

goods to be neutral, it was ex. 
preſsly found by the jury that 
they were not neutral. Ti 
court therefore, though the lol 
happened by ſtorm, and not by 
capture, declared that the col, 
tract was void. _ 


| If the ſhip and property are neutral 
when the riſk commences, this 5 
a ſufficient compliance with 
a warranty of nentrality- 
Page 35 T, 1 


Of al 


172 
Oleron (Laws , 
AN account of them 
Introd. xxx 


In an ohen policy, the value of the 


The inſurer takes upon himſelf the 


riſk of war and peace. 352 
If the property be neutral at the 


time of ſailing, and a war break | 


out the next day, the inſurer is 


liable. 3 s 3 
For the effect of the ſentence of a 
foreign Court of Admiralty upon 
the queſtion of neutrality, ſee 
Admiralty. . 


Not ice. 


Of abandonment when to be given. 


They do not treat of inſurances. 
| Introd. xxxii 


Open Policy. 


property is not mentioned; but 
muſt be proved at the trial. 
I, 103 


Opinion, fee Evidence, 
Oꝛorer. 
A ſhip's huſband has no right to 


inſure for the reſt of the owners, 
without their direction. 19 


Partial Loffes. 
AVERAGE loſs, in policies of 


inſurance, means a particular 
partial loſs, | 


ts leſs ambiguous, to call it a 


certial, than an average loſs P. 99 
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Partial loſs, when applied to the ſhip, 
means a damage, which ſhe 


the voyage, from ſome of the 
| perils mentioned in the policy: 
when to the cargo, it means the 
damage which the goods have 
ſuffered from ſtorm, &c. though 
the whole or the greater part 
thereof may arrive in port. P.10L 


| Theſe loſſes fall upon the under- 


writer, if they amount to 31. per 
cent. 101, 112 
But if a loſs, ariſing from à general 
average, ſhould be under 31. per 
cent. {till the underwriter is liable. 
101 

Suppoſe 101 cheſts of goods be 
| ſhipped, and three of them be 
wholly ſpoiled: Qu. will the un- 
derwriter be liable? 102 


of the policy can be no guide to 
aſcertain the damage, but it be- 
comes the ſubject of proof as in 
caſe of an open policy. 103 
When goods are partially damaged, 
the underwriter — pay the 
owner ſuch proportion of the 
prime coſt or value in the policy, 
as correſponds with the propor- 
tion or diminution in value occa- 
ſioned by the damage. ibia 
The proportion is aſcertained in 
this way; where an entire thing, 
as one hogſhead of ſugar, happens 
to be ſpoiled, if you can fix whe- 
ther it be a third or a fourth 
worſe, then the damage is aſcer- 
tained. 104, 108 
This can only be done at the port 
of delivery where the whole da- 
mage is known and the voyage 
is completed. | 104 
Whether the price of the commo- 
dity be high or low, it equally 
aſcertains the proportion of da- 
mage. This proportion the un- 
derwriter muſt pay, not of the 
value for which it ſold, or the 
market - price of the commodi- 
ty; but of the value ſtated in the 
policy. ibid 
When 


| 


have ſuſtaĩned in the courſe of 


In caſe of a partial loſs, the value 


ot 
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When it is an open policy, the in- 
voice of the original coſt, with 
the addition of all charges, 
and the premium of inſurance, 
ſhall be the ground of the com- 
putation. Page 104 

But whether the goods arrive at a 
good or bad market, it is imma- 
terial to the inſurer. ibid 

The true way of eſtimating the loſs 

io to take the value of the 


commodity at the fair invoice 


Price. ä ibid 
Theſe rules can only apply to caſes 
where there is a ſpecific de- 
ſcription of goods. 111 
Where the property is of various 
kinds, an account muſt be taken 
of the value of the whole, and a 
proportion of that as the amount 
of the goods loſt. 
J.: Whether goods partially da- 
maged may be opened, except in 
the preſence of the inſurers or 
their agents? ibid 


o loſs ſhall be deemed total ſo as | 


to charge the inſurers within the 
meaning of that part of the me- 
morandum which exempts them 
from partial- loſſes happening to 
corn, fiſh, ſalt, fruit, flour, and ſeed, 
ſo long as the commodity ſpeci- 


fically remains, though perhaps 


wholly unfit for uſe. 112 
This was held with reſpe& to a 
cargo of wheat, which was par- 

tially damaged in a ſtorm. 113 
The ſame with reſpect to a cargo 

of fiſh, which was ſtinking and of 

no value when examined. 114 
A cargo of peas was ſo much da- 

maged, that the produce was 

three-fourths leſs than the freight; 

But as it in fact arrived at the 

port of deſtination, the under- 
writer was held not to be liable. 

| 116 
In policies upon lives, there cannot, 
from the nature of the event, be 

a partial loſs. 434 
But there may in inſurances againſt 


fire 7 449 


Of Adjuſting a partial Loſs ſee 
& 55 Adjuſtment. 20 


—— — 


| 


ibid | 


peril of the ſea, 


Partnerſhip. - 


No ſociety or partnerſhip can un. 


derwrite, except the Royal Er. 
change and the London Afy. 
rance Companies. Page y 


What ſhall be a partnerſhip within 


the ſtatute 6 Geo. 1. ch. 18. 
3,8. 


Payment of Money into Court, 


The underwriters were empowered 


by ſtatute to pay money into 


court upon any diſpute; and 


then the inſured proceed at thei 
peril. . 40 


People. 


People, in the clauſe of a policy re 
ſpecting detention, means the 


governing power of the country, 
we 5 


Perils of the Sea. 


Every accident, happening by tie 


violence of wind or warch, by 
thunder and lightning, by dn 
ing againſt rocks, or by the 
ſtranding of the ſhip, may be 
conſidered as a peril of the 7 

: 


For ſuch loſſes the underwriter i 


anſwerable. fot 


A ſhip driven by the wind on a 


enemy's coaſt, and there- cap 
tured, having ſuſtained no Ca- 
mage from the wind, ſhall be ſed 


to be loſt by capture. ths 
An action was brought to recon 


the value of certain ſlaves infu 


by the policy. The facts weis, 


that the captain miſſed the iſland 


for which he was bound, and 
their water running ſhort, ſumeo 


the ſlaves were thrown overbozr 


to preſerve the reſt ; and the ee 
claration ſtated the loſs to fate 
happened by perils of the ſea 


But it was held that /he miftake ol 
the captain could not be calls F 


A fai 


after her departure, ſhall be pre- 
ſumed to have periſhed at ſea. P. 63 
This was held in an action on a po- 
licy upon the ſhip from North 
Carolina to London; and the loſs 
was ſtated to be by ſinking at 
' ſea: the evidence to ſupport 
this averment was, that after 
failing from port ſhe had never 
been heard of. „„ thee 
The ſame was held in a caſe, where 
a ſhip had been captured and ran- 
ſomed at ſea, but was never after- 


wards heard of, and never arrived 


at her port of deſtination. 63 

In England no time 1s fixed, within 
which payment of a loſs may be 
demanded from the underwriter, 

in caſe the ſhip is not heard 5 

4 

A practice, however, prevails 
among merchants, that a ſhip 
ſhall be deemed loſt, if not heard 


of within ſix months after her de- 


parture for any part of Europe, 
or within twelve, if for a greater 
diſtance. ibid 


Petty Average. 


Conſiſts of ſuch charges, as the 
maſter is obliged to pay, by cuſ- 
tom, for the benefit of the ſhip 
and cargo; ſuch as pilotage, 
beaconage, &c. 100 

Theſe never fall upon the under- 
writer. ibid 

Another ſenſe, in which this word 


is underſtood, is when we ſpeak of | 


a ſmall duty, which merchants, 
who ſend goods in the ſhips of 
other men, pay to the maſter, 
over and above the freight, for 
his care and attention. ibid 
his is a charge which never falls 
upon the underwriter. ibid 


Pirates. 


The underwriter, by expreſs words 
in the policy, undertakes to in- 
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A ſhip which is never heard of, 


| demnify againſt the attacks of 
pirates. Page 61 


Plea, ſee Declaration. 


Policy. 


A policy is the inſtrument by which 
the inſurance is effected. 1 
Policies are of two kinds; valued 
and open policies: the difference 
between them. ibid 
They are only ſimple contracts; 
but of great credit. ibid 
Cannot be altered when once they 
are ſigned. tid 
Unleſs there be ſome written docu- 
ment to ſhew that the meaning 
of the parties was miſtaken ; or 
unleſs they be altered by conſent. 
| 2, 
A policy is a ſpecies of property 5. 
which trover will he at the in- 
ſtance of the inſured, if it be 
wrongfully withheld from him. 4 


controul the printed words. 5 
The form of the policy now uſed is 
two hundred years old. I5 
Very irregular and confuſed, and 
often ambiguous, ibid 
There are nine requiſites of a po- 
licy. 
The 3 of the perſon infured. 
This is regulated by ſtat. 25 Geo. 
3. c. 44. and 28 Geo. 3. c. 564 
| I5, 18 
Upon the former act it has been 
held, that if an agent effects a 
policy for the principal reſiding 
abroad, his name mult be inſert- 
ed in the policy as agent. 16 
9, When the principal reſides 
abroad, mult not the agent live 
in England ? 16, 17 
The names of the ſhip and maſter; 
unleſs the inſurance be general, 
&« on any ſhip or ſhips.” Ig 
Whether the inſurance be made on 
| ſhips, goods, or merchandizes. 
20 
As to the memorandum at the foot 
of the policy, fee Memorandum. 


A policy 


The written clauſes in a policy will 


ibid 


499 


A policy on goods generally does not 


A policy from L!to — is void. 


The various perils againſt which the 


The policy muſt contain the pre- 


Of Policies on Eaft India Voyages, 
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include goods laſhed on deck, the 
captain's cloaths, or the ſhip's 
proviſions. * Page 21 
A policy muſt centain the name of 
the place at which the goods are 
laden, and to which they are 
bound. 22 


0 ibid 

When the rick commences, and when 
it ends. On the goods it uſually 
begins from the loading and con- 
tinues till they are ſafely landed : 
on the ſhip, from her beginning 
to load at A. and continues till 
ſhe arrive at the port of deſti- 
nation, and be there moored 24. 
hours. ibid 


underwriter inſures. 24 
„Whether the ' underwriter is 
liable for thefts committed by 
the people on board ; and for 


loſs arifing from bad ſtowage, 


The policy ts frequently made with 
the words, 4% or not Ioft, in it; 


-which add greatly to the riſk, 25 


-mium or conſideration for the 
riſk. 26 
The day, month, and year, on 
which the policy was executed, 


muſt be inſerted. 27 
The policy muſt be duly ſtamped. | 
SE: 28 
Vide Stamp. 


As to the Conſtruction of the Policy, 
ſee Conftr uction. 


_ ſee title Eaſt India Voyages. 
Of Policies upon gaming or wagering 


Contrafs, ſee title Wager Po- 
licien. 


Practice. 


ments in the practice and 
ceedings upon policies of if. 
rance. Introd. xlix, 


P remium. 


The premium is the foundation of 
the promiſe or afſumpſit. P. 1; 
It is in the policy acknowledged hy 
the inſurer to be received at the 
time of underwriting. i 


: Whether after this the inſure 


could maintain an action againf 
the inſured himſelf for the preni. 
ums. | ." +" 
In practice, the inſured genen 
act by a broker, and by the cu. 
tom, an action may be maintain- 
ed againſt him, notwithſtanding 
the acknowledgement in the po- 
licy. ihd 
The broker may alſo maintain a 
action againſt the aſſured for pr 
miums paid on his account. 2 


See Fraud. 


When the Primium ſhall be returned, 
ſee title Return of Premiun, 


Profits —See Intereſt ( Inſuratk). 


| Prohibited Goat. 


All inſurances upon commoditis, 
the importation or exportation of 
which is prohibited by law, ar 

- void, 244 

This rule prevails, whether the us 
ſurer did or did not know that 
the ſubject of the —_— was 

rohibited commodity. 

The rliament of England has 
paſſed a law, inflicting a peralt 

of cool. on the inſurer, v0 
ſhould, by way of inſurance, Pr. 
cure the importation of py N 
bited goods; and a like penal 
on the inſured. : 

By a ſubſequent law, the impor? 

tion of any foreign alamodes 


Account of the modern improve- 


3 luſiruſ 


Are no 
inſur. 
But pro 
for th 
tectec 
furnit, 
* te; 
tion te 
embar 
again 
$00a;, 


luſtrings, by way of inſurance 
or otherwiſe, without paying the 


duties, is expreſsly prohibited. 


Whoever, by way of inſurance, 
undertakes to export wool from 
England to parts beyond the ſeas, 
ſhall be liable to pay 5001. 248 

The like penalty 1s inflicted on the 
inſured. ibid 

Beſides which all inſurances on 
woollen goods are declared void. 

5 : 249 

Perſons making ſuch inſurances on 
wool, &c. are liable for the firſt 
offence to a fine of 50/. and fix 
months ſolitary impriſonment, 
The ſame penalty on the in- 
ſured; and the inſurance is void. 

ibid 

Inſurances made to protect ſmug- 


ihd . 
ol gled goods are void. 250 
7 Inſurances, which tend to a breach 
* of the navigation acts, are void. 


250 to 254 
Inſurances on goods prohibited by 


royal proclamation in time of 
war are void. 254 
Goods, which from their nature 
are contraband, enumerated. 255 
Inſurances upon goods, the expor- 


1 tation or importation of which 
are prohibited only by the reve- 
nue Jaws of other countries, are 
valid in England. 256| 

The opinions of foreign writers 
vie, upon this queſtion, conſidered. 
jon of 257, 258 
„ at 
24 Proof. See Evidence. 

he iu. 

Go Proviſions of a Ship 
Are not included under a general 

1] bs inlurance on goods. 21 

ena it Proviſions ſent out in a ſhip 

. wha for the uſe of the crew are pro- 

e, p. tected by a policy on the ſhip and 


furnitur 


, . , 6 
rovifiens expended during a dete 


n- 


tion to repair, or detention by an 
e . cannot be recovered 
again 

Foods. 


the inſurer on the /bip or 


Page 247 


Not allowed in England. 


Diſtinction between a re- aſſurance 
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E they fall into a general 
average? Page 125, 126 
Ship's proviſions do not contribute 
to a general average. 127 


2 — 


— —_—_ it. ** 


Re-Aſſurance, 


R E-ASSURANCE is à con- 
tract, which the firſt under - 
writer enters into, in order to 
relieve himſelf from thoſe riſks 
which he has previouſly under- 
taken by throwing them upon, 
other underwriters, who are call- 
ed Re-aſſurers. : 276 
This ſpecies of contract is eounte- 
nanced in moſt parts of Europe. 
ibid 
The opinions of foreign writers 
upon re-aſſurance ſtated. ibid 
They were admitted in England 
till the 19 Geo. II. c. 37. / 4. 
which declares it to be unlawful 
to make re- aſſurance, unleſs the 
aſſurer ſhould be inſolvent, be- 
come a bankrupt, or die: in ei- 
ther of which caſes, ſuch aſſurer, 
executors, adminiſtrators, or aſ- 
ſigns, might make re- aſſurance to 
the amount before by him aſſu- 
red, expreſſing in the policy that 
it is a re- aſſurance. 277 
The reaſons for theſe exceptions as 
to bankrupts and deceaſed under- 
writers, ſtated, ibid 
Re-aſſurances on foreign ſhips are 
prohibited by this act, except in 
the three inſtances mentioned in 
the ſtatute. 279 


In France, and other countries, it 


is allowed to the inſured to in- 
ſure the ſolvency of the under- 
writer. 280 
ibid 


ibid 


and a double inſurance. 


Where a policy void as a re-aſſu- 


rance, the premium is not reco- 


verable. 375 


Recapture. See Capture. 


52, 54] 


Regiſiras 


44 


— 
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; | In England dere has been no . 


Regiſtration. ; 

The law of England does not re- 
quire that a policy ſhould be re- 
giſtered. Page 29 

5 Nendleꝛ vous . 


Sailing from place of rendezvous is 
a departure with convoy. 34,36 


Repreſentation. See title Fraud, 
and titles Warraniy.— Con voy. 


Requiſites of a Policy. 


The name of the perſon inſured. 


| = 
Te name of the ſhip and ater” 
4 19 
Whether they are ſhips, goods, or 
merchandizes, on which the in- 
ſurance is made, 20 
The name of the place at which 
the goods are laden, and to which 
they are bound. | 22 
he time when the riſk commences, 
and when 1t ends. ibid 
The various perils to which the un- 
derwriters are expoled. 24 
The conſideration or premium for 
the hazard run. : 26 
The time when the policy was ex- 
ecuted. . 27 
That the policy be duly ſtamped. 
| a 3 


Reſpondentia. See Bottomry. 


Return of Premium. 


| The queſtion, whether the premi- 


um is to be returned by the un- 
derwriter, where the inſured has 
been guilty of fraud, conſidered. 
= 215 
The ordinances of foreign ſtates de- 


clare, for the moſt part, that it 


all, 85 


giſlative 3 3 and the 
courts of juſtice hadnot till lately 
adopted any general rule upon 
the ſubject. Page 216 
In two or three inſtances, where the 
underwriters have been relies 
in Chancery, from the payment 
of the ſums inſured on account d 
fraud, the decree has directed the 
premium to be returned. 216 
The queſtion came on to be conf. 
dered in the King's Bench, bu 
the trial being had under: 
decree of the Court of Chancen; 
and the inſurer having ther: 
made an offer of returning the 
ere the court of King) 
ench conſidered this offer inthe 
ſame light as if he had pad 
the money into court; and there 
fore the queſtion remained unde: 
.cided. | 217 
But in a caſe where the fraud wa 
of a very groſs and heinous n. 


ture, Lord Mansfield told the 1 
jury, that the premium ſlobld 
not be reſtored to the inſured, 
218 
In all eaſes of actual fraud on the 
part of the aſſured or his agent, v 
the underwriter may retain the 
premium. | ibid | 
It is clear that if the undenvrite | 
has been guilty of fraud, an actiot No 
lies againſt him, at the ſuit of the 
inſured, to recover the N 6. 
ä tid 8 
In caſes of deviation the premium 4 
is not to be returned. 3 
Where property has been inſures But 
to a larger amount than the re. Fe 
value, the inſurer ſhall return tt Ns 
overplus premium. 300 ti 
If goods are inſured to come i uf 
certain ſhips from abroad, but th 
are not in fact ſhipped, the pf, pr 
mium fhall be returned. # ot 
If the ſhip be arrived before the * 
licy is made, the inſurer be⸗ Thus 
ing apprized of it, and the 4 7 
ſured n ignorant of it, l 40 
is entitled to have his 1 « | 
reſtored, | FN this 


4 


rem 
Jo 
Þit 


But if both parties are ignorant of 
the arrival, and the policy be 
bot or not loft, it ſhould ſeem the 
underwriter ought to fetain it. 

| Page 367 

Clauſes are frequently inſerted by 

the parties, that upon the hap- 


ening of a certain event, there | 


ſhall be a return of premium, 
ibid 

If the ſhip or property inſured was 
never brought within the terms 
of the contract, ſo that the in- 
ſurer never ran any riſk, the pre- 
mium mult be returned. ibid 

A clauſe was inſerted that 8/. per 
cent. of the premium ſhould be 
returned, if the ſhip failed from 
any of the Weſt India Iſlands with 
convoy for the —_— and ar- 
rives. The court held, that the 
artival of the ſhip, whether with, 
or withotit convoy, entitled the 

party to a return of the premium 
ſtipulated. 

Whether the cauſe of the riſſe not 
being run 1s attributable to the 
fault, will, or pleaſure of the in- 
ſured, the premium is to be re- 
turned. 371, 377 

When a policy is void as a wager 
policy, the court will not allow 
the inſured to recover back the 


premium. 373,375 
Nor in the caſe of a re- aſſurance. 
375, 376 


Where the riſk has once eommenced, 
there ſhall be no apportionment 
or return of premium afterwards. 


$714 
But if there are two diſlinct points 


of time, or, in effect, two voy- 


ages either in the contempla- | 


tion of the parties, or by the 
uſage of trade, and only one of 
the two voyages was made, the 
premium ſhall be returned on the 
other, though both are contained 
in one policy. ibid 
Thus held in an inſurance © at and 
from London to Haliftix, war- 
* ranted to depart with convoy 
© from Portſmouth,” when the 
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| convoy was gone. The premium 
for the voyage from Portſmouth 
to Halifax was returned. P. 378 
A ſhip was inſured for twelve 
months, at 91. per cent. warranted 
free from American captures. The 
ſhip was taken within two 
months by the Americans; but 
there ſhall be no return of pre- 
mium, becauſe the contract was 
entire; the premium was a groſs 
ſum ſtipulated and paid for 
twelve months. 380 
So alſo it was held where a ſhip, 
inſured for twelve months, 
was taken at the end of two; 
though the whole premium of 
18/. was acknowledged to be 
received at the rate 15. per 
month; for that is only a mode of 
computing the groſs ſum. 38 
When the — is entire, 1 4 
ther it be for a ſpecified time, or 
for a voyage, there ſhall be no 
apportionment or return, if the 
riſk has once commenced. 386 
Where the premium is entire in a 
policy on the voyage, where there 
is no contingency at any period, 
out or home, upon the happening 
or not happening of which the 
riſk is to end, nor any uſage eſ- 
tabliſhed upon ſuch voyage 
though there be ſeveral diſtinct 
ports, at which the ſhip is to ſtop, 
yet the voyage is one, and no 
part of the premium ſhall be re- 
coverable. ibid 
It was ſo held where a ſhip was 
inſured * at and from Jamaica, 
« warranted to ſail on or before 
« the firſt of Auguſt, to return 
&« eight per cent. if ſhe failed 
« with convoy.“ The ſhip did 
not ſail till September. There 
ſhall be no return upon the war- 
ranty of the time of ſailing: for 
the court cannot make a diſtine- 
tion between the riſſe at and the 
riſk from. - 389 
It is otherwiſe, if the jury find 
an expreſs uſage upon the 
ſubject ef return of premium 


ſhip arrived at Portſmouth, _ 


"- 
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Indeed, it ſeems that there. never 
has been an apportionment, unleſs 
there be ſomething like an uſage 
found to direct the judgment of 
the court. | 2 
If a perſon whoſe life is inſured, 
ſhould commit ſuicide, or be pub- 

| licly executed the next day after 
the riſſe commences, there can be 
no return of premium. 440 
There can be no return of pre- 
mium in inſurances againſt fire. 


456 


1 | 


Some account of their maritime 
regulations. Introd. iv 
Suppoſed to have been unacquainted 
with the contract of inſurance. 
: Introd. vii 
with the 


415 


4 
They were acquainted 
contract of bottomry. 


Rift. 
The riſk on the ſhip in general 


commences from her beginning 
to load, and continues till ſhe 
has moored twenty-four hours in 


ſafety. On goods from the load- | 


ing till they are ſafely landed, 
which includes the carriage to 
the ſhore in the ſhip's boats, but 
not in thoſe of the owner of the 
oods. 23, 24, 31 
The riſks whieh the underwriters 
take upon themſelves. 24 
Q, Whether theft by the people on 
board be of the number? 24, 25 
Inſurers not liable to all the uſual 
riſks on cargoes of flaves. 25 a 


Romans. 


Some account of their commerce. 

| | Introd. xn. 
They were unacquainted with in- 
ſurances. : Introd. xv. 

Contrary opinions ſtated and contro- 
verted, 


Introd. xvii. 


| 


Royal Exchange Aſſurance Company, 


Erected by royal charter, authoriſed 
by ſtat. 6 Geo. 1ſt. ch. 18. P. 
This and the London Aſſurance Com- 
pany, are the only /ocrettes which 
may make inſurances. 4 
The privileges of the South Sea, and 
Eaſt India Companies prelerved, 

8 


This company rejects the words 
& or the ſhip be ſtranded“ in the 
memorandum at the foot of the 
policy. 1 2 

This ſociety, when ſued in an afim 
of debt, may plead generally that 
they owe nothing, or in covenant 
that they have not broke it, and in 
both caſes may give the ſpecial 
matter in evidence. 397 

This company obtained his ma- 

jeſty's charter to enable them to 


make inſurances on lives. 430 


Sailing (Warranty of ). 


F a man warrant to fail on a par- 
| ticular day, and do not, the in- 
ſurer is diſcharged. 325 
This rule holds, though the ſhip be 
delayed for the beſt and wilt 
reaſons, or even though ſhe be 
detained by force. 4 
Thus where a ſhip was inſured 
{© at and from Jamaica, War 
ranted to ſail on or before the 
26th of Fuly, it appeared that 
the ſhip was ready and would 
have failed on the 25th, if /6-64 


not been reſtrained by the order and 


command of Sir Baſil Keith, gover” 
nor of Jamaica, and detain! 
beyond the day. The inſurer 1 
diſcharged. is 
This rule is adopted by foreign 
writers. | > 
If the warranty be to fail after 7 
ſpecific day, and the ſhip 6 


before, 


there by an embargo beyond the 


But if her eargo was not complete 


The ſame doctrines prevail, even 


Thus alſo where an embargo was 


| 337 
What ſhall be a ſailing from the 


Inſurances on the wages of ſailors 


before, the policy is equally 
avoided as in the former caſe. 


Page 326 
Upon a warranty to ſail on or before 


a particular day, if the ſhip ſail 
before the day from her port of 
loading <vith all her cargo and 
clearances on board, to the uſual 
place of "rendezvous at another 
art of the iſland merely for the 
Hake of joining convoy, it is a 
compliance with the warranty, 
though ſhe be afterards detained 


day. 327 


it would not be a commencement 
of the voyage. ibid 


though a condition be inſerted 
in one, of the ſhip's clearances, 
that ſhe ſhould paſs by the place = 
which ſhe was detained by the 
governor beyond the day named 
in the warranty) to take the 
orders of government. 332 


actually publiſhed before the ſhip 
failed, and the captain immedi- 
ately after croſſing the bar, re- 
turned to make a proteſt, and 
knowingly ſent his ſhip into the 
embargo ; yet, as he ſwore, that 
he believed the embargo was to 


be taken off, the underwriter was 
held liable. 


port of London. Q: 338 
Sailors. 


are forbidden. 12 
ut the captain may inſure goods 
which he has on board, or his 
ſhare in the ſhip if he be a part 
Owner. ; : 13 
he wearing apparel of the ſailors 
s exceꝑted from the allowance of 
lalvage, 00 
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| 


Salt. 


randum of a policy of inſurance 
has been held not to include 
Sali pelre. Page 113 


Salvage. 


Salvage is an allowance made for 
ſaving a ſhip or goods, or both, 
from the dangers of the ſeas, fre, 
pirates, or enemies; it is alſo 


the former is the ſenſe in which 
it is here uſed. 131 
In an action of trover, it has been 
held that the defendants might 
retain the goods till payment of 
falvage, as well as a taylor the 


When a ſhip has been wrecked, the 
law of England by various ſtatutes 
declares, that rea/onable ſalvage 
only ſhall be allowed to thoke 
who ſave the ſhip or any of the 
goods ; and what ſhall be a rea- 
ſonable allowance muit he aſcer- 
tained by three juſtices of the 

peace. 132 to 138 

If any prize taken from the enemy 
ſnall appear to have belonged to 
any of his majeſty's ſubjects, it 

ſhall be reſtored to the former 
owner, upon his paying in lieu of 
ſalvage, one eighth of the value 
if retaken by one of his majeſty's 
ſhips, but if retaken by a pri- 
vateer, one ſixth. 72, 139 

Wearing apparel of the maſter and 

ſeamen are always excepted from 

the allowance of ſalvage. 140 

The valuation of a ſhip and cargo 

in order to aſcertain the rate of 

ſalvage, may be determined by 
the policies of infurance made on 
them reſpeQively ; if there be no 
© reaſon to ſuſpect they are under- 
valued. If there be no policy, 


qq 3 the 


The word Salt uſedia the wad. 


uſed ſometimes to ſignify the 
thing itſelf which is ſaved. But 


cloaths which he has made. ibid 
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penees of ſalvage. ibid 
In order to entitle the inſured. to 


| Every ſhip inſured myſt, at the 
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the real value muſt be proved by 
invoices, &c. Page 140 
Underwriters by their policy, ex- 
preſsly undertake to bear all ex- 


recover expences of ſalvage, it is 
not neceſſary to ſtate them in the 
declaration, as a ſpecial breach 
of the policy. 141 
Thus in a declaration on a policy 
on goods, it ſtated, that the ſhip 
Iprung a leak, and ſunk in the 
river, whereby the goods were 
ſpoiled. Lord Hardwick held 
5 under this declaration, the 
plaintiffs might give in evidence 
the expences of ſalvage. 141 


> 


But if the inſurer pay to the in- 


* fured ſuch expences, and from 
ee circumſtances, the loſs 
be repaired by unexpected means, 
the inſurer ſhall ſtand in the 
lace of the inſured, and receive 

he ſum thus paid to atone for the 
loſs. ibid 164 
Where the ſalvage is high, the other 
expences are great, and the 
object of the voyage is defeated, 
the inſured is allowed to abandon 
to the inſurer, and call upon him 
to contribute for a total loſs, 

. e fs — "Aa 


See Abandonment. 
There 1s neither average nor /alvage 
npon a bottomry bond in Eng- 


and. 5 422 
Alter, in France and Denmark 
äöùäd⁊̃ 423 


Sea, vide Perils of the Sea. 
Seaworthineſs. 


time of the inſurance, be able to 
perto:m the voyage, unleſs ſome 
extei nal accident ſhoulu happen 
and if ſhe have a latent defect 
wholly unknown to the parties, 
that will vacate the contract, and 


the inſurers are diſcharged. 220 


This ariſes from a tacit and implied 
warranty, that the ſhip ſhall be 
in a condition to perform the 
voyage. Page 221 

But the inſured ought to know 
whether ſhe was ſeaworthy or not 
at the time ſhe ſet out upon her 
voyage; yet if it can be ſhewn 


that the decay to which the log | 


is attributable, did not commence 
till a period ſubſequent to the 
inſurance, the underwriter wil 
be liable, if ſhe ſhould be loſt; 
few days after her departure, 
bid 

If a ſhip become leaky immediately 
after ſailing, and founders with- 
out any viſible cauſe, the jury 
may preſume ſhe was not fea 
worthy. 221 note“ 
The whole doct rine of ſeaworthineſs 
to be collected from the caſe of 
the Mills Frigate, which is fully 
ſtated from page 221 to 22h 
The doctrine of ſeaworthineſs, as 
eſtabliſhed by the law of England, 

is conſonant to the laws of all the 
commercial and maritime ſtates 
in Europe. 229 
Where the ſhip is not ſeaworthy, 
the policy is void, as well where 
the inſurance 1s upon the goods, 
as when it is upon the ſhip itſelf 

: 231 

But inſufficiency in a former vo 
age, will not vacate the contract. 
„ 2296 


Sentence. 


See the effect of the ſentence of 
foreign courts conſidered. 
423᷑23, 424 note (a) 


See Admiralty. 


Slaves. 


es re- 
254 


Sp 


Inſurances on cargoes of flav 
Zulated. bo 


An 


Ship. 

The name of the ſhip muſt be in- 

ſerted in the policy. Page 19 

But if neceſſity require it, the ſhip 

may be changed in the courſe of 

the voyage, and the inſurer on 
the cargo continues liable, 

| 20, 290 


Sometimes, there are inſurances on | 


« any ſhip or ſhips.” 5 
Such inſurances are legal, and how 
applied. 19 4 


Smuggling. 


Smuggling on his own account is 
an act of barratry in the maſter. 
32 

An inſurance upon a ſmuggling 
voyage, prohibited by the re- 
venue laws of this country is 


void : aliter, if merely againſt | 


the revenue laws of a foreign 
ſtate, 236 


Stamps. 


Every policy of inſurance, muſt be 
duly ſtamped. 28 
As to ſtamps on policies againſt 
fire. | 456 


Statutes cited. 
_EDWARD III. 
An. Regni, 


Tl. c. 1. Pp. 248. 
27. c. 13. p. 132. 


RICHARD 1, 
5. e. 3. P. 250. 


HENRY VIII. 
28. c. 15. p. 97. 


* 
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ELIZABETH. 
An. Regni. 
43. c. 12. Introd. 2. xl. 


JAMES I. 
21. c. 19. p. 435. 


CHARLES N 


12. c. 33. , 245. 
— c. 18. p. 251. 
13 & 14. c. II. f. 253. 
16. 6. 6. p. 427. 

22 & 23. c. II. p. 427. 


WILLIAM and MARY, 


2; flat. 1, c, g. % 253 
4 & 5. c. 15. p. 245» 


WILLIAM I 


7 & 8. c. 28. Pp. 248. 
& 9. c. 36. p. 247. 


ANNE. 


I. Hat. 2. c. 9. P. 96. 219. 

6. c. 37. p. 253. 
7. c. 8. p. 252. 

12. flat. 2. c. 18. p. 132, 

c. 16. p. 416 


GEORGE I. 


4. c. 12. Pp. 96. 219. 
c. 11. P. 249. 
6. c. 18. p. 5. 
— . 15. 72 253. 
7. c. 21. — 411. 
7. c. 31. p. 435. note (a) 
8. c. 15. P. 6. 
— c. 24. %. 12. 
11. c. JO» p. 6. 397. 
11. c. 29. p. 96. 219. 


GEORGE II. 
7. c. 15. P. 25. 


12. c. 21. p. 248. 
944 


507 


Fo 


GEORGE II. 
An. Regni. 


13. e. 4. p. 76. 
19. c. 32. p. 278. note (a) 
5% 427. 434. 
-c. 37. Pp. 69. 262. 
277. 403. 411. 420. 
21. c. 4. þ. 242. 426. 
| 25. e. 20, . 14. 
g | 26. c. 19. p. 135. 
29. c. 34. P. 66. 72. 
139. | 


GEORGE III. 


7. Ce 7. p. 79. 
14. c. 48. p. 15. 431. 
| | — . 5. P. 232. | 
2 . : 5 17. C. 50. P. 457. 
20. c. 6. Pp. 249. 
22. c. 48. þ. 456. 
25. c. 44. p. 16. 403. 
26. c. 86. Pp. 25. note. 
38. Pp. 249. 
56. Pp. 18. 403. 
27. P. 14. 242 à. 
66. p. 66. 72. 
34. c. 80. p. 25 &. 
285 C. 79. P- 240. 
35. c. 90. ibid. 
35: c. 63. p. 28. 
30. c. 20. P. 397. 


Sufeciency. See title Seaworthineſs. 


2 
NS) 
2888 


Stowage. 


For bad ſtowage of the cargo the 
inſurer is not anſwerable. 24 


Stranding. | 
What ſhall be deemed a ſtranding 


within the memorandum, by 
which no aycrage loſs on' fruit, 
Kc. is recoverable, unleſs the 
ſhin be ſtranded. 20, 21, 101 
The loſs muſt be a conſequence of 
the ſtranding. 115 
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Thieves. 
2. WHETHER the inſurers we 


: anſwerable for thefts com. 
mitted by the people on board 
the ſhip ? Pa 


| ze 25 
| They are expreſsly liable * . 


committed by external thieves, 
wid 


Time. 


In inſurances upon time, the court, 
in their conſtruction of them, 
has always attended to the mean- 
ing of the parties, and a liberal 
e xpoſition of the words of the 

contract. | 58 

A policy was made on a letter of 

marque, at and from Liverpool to 


eveeks ; the court held that this 
meant fix fucceſ/ive weeks, and 
not a deſultory cruiſing for fix 
weeks at any time. 58, 59 


Total Loſs. 


A total loſs in inſurances, does not 
always mean that the property 
inſured is irrecoverably loſt or 
gone ; but that, by. ſome of the 

rils mentioned in the poltey, 
it is in ſuch a condition as to be 
of little uſe or value to the in- 
ſured, and to juſtify him in aban- 
doning his right to the inſurer, 
and calling upon him to pay the 
whole of his inſurance. 98, 143 

In a total loſs, properly ſo called, 
the prime coſt of the property 
inſured, or the value in the 


derwriter. 
Where the policy is a valued one, 
it is only neceſſary to prove that 
the goods were on board at the 
time of the loſs, wc, 
Where it js an open policy, the 
value mult alſo be proved. — 


Antigua, with liberty to eruiſe fix | 


policy, muſt be paid by the - 
9 
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The inſure may call upon the un- 


derwriter for a total loſs, 1f the 


voyage be abſolutely loſt, or not 


worth purſuing ; if the ſalvage 
amount to half the value; or if 
further expence be neceſſary, and 
the underwriter will not engage 


at all events to bear that expence. | 


P. 145, 152, 159 


A ſhip was taken by a oth ſhip, 


retaken by an Engliſb privateer 
and carried into Boſton, where, 


as no perſon appeared to give 


ſecurity for the ſalvage, ſhe was 


fold; the recaptors had their 


moiety, and the overplus re- 
mained with the officers of the 
court of Admiralty. The owners 
were entitled to abandon and to 
recover for a total loſs. 146 


A ſhip was taken by the French, 


remained with ' them eight days, 
and was retaken; the maſter, 
mates, and ſailors, except a land- 
man and an apprentice, had 
been taken out and carried to 
France. Before the capture, the 
ſhip had been ſeparated from her 
convoy, and was fo far diſabled 
by ſtorm, as to be incapable of 
proceeding on her deſtined 
voyage, without going into port 
to refit. Part of the cargo was 
thrown overboard in the ſtorm, 
and the reſt ſpoiled while the 
ſhip lay at Milferd Haven. In 
actions upon two policies, one on 
the ſhip, and the other on the 
cargo, it was held that this was 
a total loſs, ſo as to entitle the 
owner to abandon. 148 


A ſhip, bound from Montſerrat to 


London, was captured, and the 
captain, crew, rigging, and part 
of the cargo, which was ſugar, 
were taken away. She was re- 
taken and carried into New York, 


Where the captain alſo arrived. 


Upon taking poſſeſſion, he found 
that part of the cargo which had 
been left was waſhed overboard j 
that 57 hogſheads of what re- 


mained were damaged, and that 
| the ſhip was in ſuch a ſtate that 
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ſhe could not be repaired, with- 


out unloading her entirely. The 
owners had no ſtorehouſes at 


New York; nor were any 
ſailors to be had. The ſalvage 


came toforty hogſheads of ſugar ; 


and if the ſhip had been repaired, 
it would have exceededthefreight 
by 100/. There was an embargo 
laid on all ſhips till December, and 
the ſhip ſhould have arrived in 
London the Fuly preceding. The 
captain, upon the advice of his 
friends, ſold the cargo, and was 
paid for it: he agreed alſo to 
ſell the ſhip; but the perſon who 
contracted for it ran away, upon 
which the captain left her in a 


creek, and returned to England. 


This was a total loſs, and the 


owners had a right to abandon. ' 


: Page 152 
The right to abandon muſt depend 
on the nature of the caſe at the 
time of the action brought, or at 
the time of the offer to abandon z 
and therefore if at the time ad- 
vice is received of the loſs, it ap- 
pear that the peril is over and 
the thing is in ſafety, the in- 
ſured has no right to abandon. 


146, 158 


Thus in a caſe where there was a 
capture and recapture, and it 
was ſtated that at the time of the 
offer to abandon, the ſhip, was 
ſafe in port, and had ſultuined 
no damage, the court held that 

the inſured had no right to aban- 
don. . 157 
But if the underwriter pay for a 
total loſs, and it afterwards turn 
cout to be but partial, the inſured 
ſhall not be obliged to refund ; 
but the inſurer ſhall ſtand in his 
place for the benefit of ſalvage. 
„ : 164 

A ſhip was inſured from Vyburg to 

' Lynn, at which place ſhe ar- 
rived: the jury found that the 
ſhip was not worth repairing 
but the damage ſuſtained in the 
voyage inſured did not exceed 
48 J. per cent, By the court, the 

JF 


590 
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Jury have precluded us from ſay; 
| ng that this is a total loſs; and 


w 


ere neither the thing inſured 
ner the voyage is loſt, the inſur- 
ed cannot abandon. Page 164 


A ſhip was inſured for fix months 
in port or at ſea; ſhe was in go- 
vernment ſervice, bound from 


Cork to Quebec. She arrived at 
Quebec, but the ſeaſon being too 


far advanced, before ſhe was 


ready to return, ſne was removed 
into the baſon; but on the 19th 


of November ſhe was driven from 


thence by a field of ice, and da- 


maged by running on the rocks. 


[he condition of the {hip could 
not be examined till April follow- 


30s after the expiration of the 
policy. She was then found to 


bulged and much injured, 


but not thought irreparably ſo. 


In the progreſs of the repair dif- 
ficulties aroſe for want of mate- 
rials, and the captain, after con- 


ſultation, fold her. This was 
Held to be but a partial loſs in 


November. 1 860 

veſſel inſured for fix months is 
captured and ſold by the captors, 
and purchaſed by the captain for 


the orginal owners, this is only a 


partial loſs : though otherwiſe if 
the aſſured had abandoned, when 
carried into port in the enemy's 
poſſeſſion. 167 


But in an inſurance on ſhip, cargo, 


and freight, at and from Tortola 


to London, warranted free of par- 


ticular average, it appeared that 
on the Iſt of e the whole 
fleet got under way, but not being 
able to get clear of the iſlands, 
they anchored, and next day got 
clear. About 10 o'clock on the 
2d of Auguſt, ſeveral ſqualls of 
wind aroſe, which occaſioned the 
ſhip to ſtrain, and make water ſo 
fal, that the crew were obliged 
to work both pumps: on the 3d 
the captain made a ſignal of dif- 
treſs, and returned to Tortola. 


A ſurvey was had, by which the 


ſhip was declared unable to pro- 


Y 


ceed to ſea with her cargo; that 
ſhe could not be repaired in a 
of the Engliſb Weſt India I land; 
many of the ſugars in the bile 
and Jower tier were waſhed out, 
and teveral of the caſks broke 
and in bad order. This was held 
to be a total loſs, the voyage be. 
ing entircly deteated. 7, 163 
There muſt be a total loſs at ſome 
period or other of the voyage, to 

_ entitle the aſſured to abandon, 
166 


T rover. 


Trover will lie for a policy, at the 
ſuit of the injn:ed, it i; be wrong: 
fully withheid from him. 4 

In trover, a defendant may in ei. 

_ dence juſtify che retainer of the 
goods till pay nent of falvage. 
131 


Underwriter. See Infurer, 


— 


A 


Uſage. 


N the conſtruction of policies no 
rule has been more frequently 
followed than he uſage of trade 
with reſpe& to the voyage in- 


ſured. F 
As to uſage upon a. warranty of 
convoy. 34 


Upon an inſurance on goods to 
Labradore, and till they wer 
ſafely landed, the inſurers were 
held liable, on account of the 


uſage, although the loſs did not 


happen till a month after the 
ſhip's arrival, the crew having 
been all that tne employed in 
fiſhing, and never having unload 
ed the goods but at leiſure times 


4+ 
As to the Uſage in EA India L- 
ages, tee title Eg] Jndia J. 
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So if part of the cargo, capable of 


Where the loſs is partial, the value 
in the policy can be no guide to 
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J. 1 


IN total loſs, the underwriter muſt 
* pay the amount of the prime coſt 
of the property inſured, or the 

value mentioned in the policy. 
Page 98 


a diſtinct valuation be totally loſt, 
the inſurer muſt pay the whole 
prime colt of the part ſo loſt. 

ibid 

In caſe of a partial loſs, when the 
policy is valued, the rule for eſti- 
mating the damage, is to aſcer- 
tain 2 the goods be a third 
or fourth worſe when they ar- 
rive at the port of delivery; and 
then the underwriter muſt pay a 
third or fourth of the value in the 

policy, without regard to the riſe 
or fall of the market. 103, 107 

When the valuation is not ſtated in 
the policy, the invoice of the coſt, 
with the addition of all charges, 
and the premium of inſurance, is 
the foundation upon which the 
loſs ſhall be computed, 104 


Lalued Policy. 


In valued policies, the value of the 
property inſured is inſerted at 
the time of making the contract, 
and upon a trial, it is not neceſ- 
ſary to go into the proof of the 

value, becauſe it is admitted by 
the policy. 103 

It is in ſuch a caſe only neceſſary to 
prove that the property was on 
board. © ' ibid 


aſcertain the damage; and it then 
muſt become a ſubje& of proof, 
as in the caſe of an open policy. 
„ a 

A ralued policy is not a wager po- 
licy. — 266 
In a valued poliey, it is only neceſ- 
ſary to prove ſome intereſt to take 
it out of the ſtatute 19 Geo. 2. 


| If uſed merely as a cover to a wa- 


ger, ſuch an evaſion would not be 
allowed to defeat the ſtatute. 
i Page 109, 266 


After a judgment by default upon 


a valued policy, the plaintiff's 
title to recover is confeſſed, and 


the amount of the damage is fix- 
ed in the policy. 118, 266 
Venice. 


| Origin and progreſs of that Repub. 


lic, Introd. xxiv. 


4 oid P olicies. 


The name of the perſon actually 
intereſted muſt be inſerted in the 
policy, or the name of the agent 
effecting it, as agent; otherwiſe 

the policy is void. 16 

When the principal reſides abroad, 

the agent ſo effecting the policy 


mult live in England. Qu. 16, 17 


But now it is ſufficient to inſert the 
name of the perſon actually inte- 
reſted, or that of the conſignor 
or conſignee of the goods, or the 
names of thoſe receiving the or- 
ders to inſure, or who ſhall give 
directions to effect the inſurance. 

18, 19 

Policies are rendered void ab initio, 
by the leaſt ſhadow of fraud or 
undue concealment. 174 

Caſes of fraud with reſpect to poli- 
cies, are liable to a three-fold di- 
viſion. iſt, The allegatio falſi. 


2d, The ſuppreſſio veri; 3d, Miſ- 


repreſentation. The latter, tho? 
it happen by miſtake, if in a ma- 
terial part, will render the policy 
void as much as actual fraud. 

175 


See title Fraud. 


Every ſhip inſured muſt, at the time 
of the inſurance, be able to per- 
form the voyage, unleſs ſome ex- 
ternal accident ſhould happen; 


*. 109 


| and if ſhe have a latent defect, 
| wholly 


Ste 


322 


All inſurances upon commodities, 


Theſe policies being contradictory 


They were introduced into England 
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wholly unknown to the parties, 

that will vacate the contract, and 

the inſurers are diſcharged. P. 220 
Zee title Sea-worthine/5. 


Whenever an inſurance is made on 
- voyage exprelsly prohibited by 
the common, ſtatute, or maritime 
lau of this country, the policy is 

void. e 
See title Illegal Voyaget. 


the importation or exportation of 
which is prohibited by law, are 
void. | 


See title Prohibited Goods. 


By ſtatute 19 Geo. 2. c. 37. it was 
declared, that inſurances made on 
- ſhips or goods, interęſt or no inte- 
- reft, or without further proof of 
' intereſt than the policy, or by way 
ef gaming, or wagering, or with- 
out benefit of ſalvage to the in- 
ſurer, ſhould benulland void. 262 

See title Wager Policies. 


It is, by the ſame ſtatute, declared 
unlawful to make re-aſſurance, 
unleſs the firſt aſſurer ſhould be 

ĩaſolvent, become a bankrupt, or 
die: in either of which caſes ſuch 
aflurer, his executors, adminiſtra- 
tors and aſſigns, might make re- 
aſſurance to the amount before by 
him aſſured, expreſſing in the po- 
licy, that it is a re· aſſurance. 277 
See. title Re-afſurance. | 
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Mager- Policies. 


N wager- policies, the performance 
of the voyage in a reaſonable time 
and manner, and not the bare ex- 
iſtence of the ſhip or cargo, is the 
_— of the inſurance. 259 


to the real nature of a policy, 
- which is a contract of indemnity, 
were originally bad. ibid 


ſince the Reyolution. 


But the courts of juſtice looked oy 
them with a tendons eye; and the 
courts of equity ſtill conſidered 
them as void. Page 260 
Thus a policy was deereed to be de. 
livered up, where the inſured bad 
no intereſt in the ſhip or cargo, 
except as a lender on bottomry, 


Where a man had inſured goods, by 

agreement valued at 600 J. 4d 
not to be obliged to prove any int. 
rel, the Chancellor ordered the 


he had on board. 261 
'The great diſtinction between inte. 
reſt, and wager-policies, was, that 
in the former, the inſured reco- 
vered for the loſs actually ſuſtain. 
ed, whether it was total or par. 
tial loſs: in the latter he could 
never recover but for a total 
loſs. 261 
By the ſtatute of 19 Geo. 2. c. 37, 
it was enacted, that inſurances 
made on ſhips or goods, inter 
or no intereſt, or without further 
proof of intereſt than the policy, or 
by way of gaming or wagering, 0t 
evithout benefit of ſalvage to the in- 
/urer, ſhould be null and _ 
203 
There is an exception for inſurances 
on private ſhips of war, fitted out 
ſolely to cruize againſt his ma. 
jelty's enemies. iid 
It was alfo provided, that any mer- 
chandizes or effects from any 


rica, in the poſſeſſion of the 
crowns of Spain or Porlugal, may 
be inſured in ſuch way or manner 
as if this act had not been m_ 
| tht 
This ſtatute has been frequently 
held not to extend to inſurances 
of foreign property, on foreign 
Hips” =. "oy 
A valued policy is not a wager po- 
licy ; for he muſt prove ſome in- 
terelt, although he need not prove 
the value of his intereſt. 2 
If a valued policy were uſed merely 
as a Cover to à wager, in order to 


260 


erade 


for which he had a bond. 3% 


defendant to diſcover what goods 
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Ports or places in Burope or Ame - 
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erade the ſtatute, it would be void. 


Page 266 

An inſurance on the profits ex- 
pected to ariſe from a cargo of 
moloſſes, belonging to the plain- 


tiffs was held to be good; al- 


though there was a clauſe de- 
claring, © that in cafe of loſs, 
the profits ſhould be valued at 
10001 without any other vou- 
cher than the policy.“ 267 
An inſurance being made on any of 
the packet boats that ſhould ſail 
from Liſbon to Falmouth, or ſuch 
other port in England as his ma- 
jeſty ſhould direct, for one year, 
upon any kind of goods, and 
merchandizes whatſoever. It was 
agreed that the goods and mer-. 
chandizes ſhould be valued at the 
ſum inſured, without further 
ou of intereſt, than the po- 
icy. The court held that this 
was a policy. of a mixed nature, 


and that the inſured might re- 


cover. 268 
Upon a joint capture by the army 
and navy, the officers and crew 
of the ſhips, before condemna- 
tion, have an inſurable intereſt, 
by virtue of the prize act, which 
uſually paſſes at the commence- 
ment of a war. | 269 
All inſurances, made by perſons 
having no intereſt in the event, 
about which they iniure, or 
without reference to any property 
on board, are merely wagers, and 
are void, 270 
Thus where the defendant, in con- 
ſideration of 20/. paid by the 
plaintiff, undertook that the ſhip 
ſhould fave her paſſage to China 
that ſeaſon, or that he would pay 
1000 J. within one month after 
the arrival of the ſaid ſhip in the 
river Thames; the contract was 
held to be void, although the 
plaintiff had ſome goods on 
board. | ibid 
The plaintiffs had lent 26,0007. on 
bond, to a captain of an Eaſt- 
Indiaman, and inſured the ſhip 
and cargo to that amount, and #7 | 


| 


fe of laſs no other proof of intereſt 


"the ſaid bond. The contract was 
held to be void. Page 273 
The third ſection of the ſtatute re- 
lative to inſurances, from any 
ports or places in Europe or 
America, in the poſſeſſion of Spain 

or Portugal, is founded on the 
regulations of thoſe courts; but 

it is looſely worded. 


Wages. 


No maſter or owner of any mer- 
chant ſhip ſhall' pay to any ſea- 
man beyond the ſeas, any money 
on account-of wages, exceeding 

a half of the wages due, at the 
time of ſuch payment, till the 
ſhip ſhall return to Great Britain 

or Treland. 12 
Inſurances an the wages of ſeamen 
are forbidden. ibid 
But the captain may inſure goods, 
which he has on board, or his 

| ſhare in the ſhip, if he be a part 
owner. 13 
Extraordinary wages paid to ſeamen 
during a detention to repair, or 

a detention by an embargo, can- 
not be recovered againſt the in- 
ſurers on the ſhip or cargo. 52, 54 
2.Whether they are expences that 
will fall under the denomination 
of a general average. 125, 126 
Sailors wages are not liable to con- 
tribution in a cafe of general 
average. 127 


Warranty. 


A warranty, in a policy of inſu- 
rance, is a condition or a contin- 
gency, that a certain thing ſhall 
be done, or happen; and unleſs 
that is performed, there is no va- 
lid contract. 318 
It is immaterial for what end the 
warranty is inſerted in the con- 
tract; but being inſerted it be- 
comes a binding condition upon 


the 


to be required than the exhibition of | 


274 


513 
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Thus when evidence was offered to 


A warranty written in the margin of 


If a man warrant to fail on a 
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the inſured, and he muſt ſhew a 
literal compliance with it. P.318 
It js no matter whether the loſs 


happen in conſequence of the | 


breach of warranty or not; for 
_ the very meaning of inſerting a 
warranty 1s to preclude all en- 
quiry about its materiality. 319 
But as warranties are ftrifly con- 


ſtrued in order to diſcharge the | 


underwriter, fo alſo they ſhall be 
ſtrictly conſtrued in favour of 
the inſured. . 349 
It is alſo immaterial to what cauſe 
the non-compliance 1s to be at- 
tributed ; for although it might 
be owing to wiſe and prudential 
reaſons, the policy is avoided. 


In this ftri& and literal angles 
with the terms of a warranty 
conſiſts the difference between a 
warranty and repreſentation. See 

title fraud. ibid 

In order to make «vritten inſtruc- 

tions binding as a warranty, they 
muſt appear on the face of, and 
make a part of the policy. 321 

Even though a written paper be 
evrapt up in the policy, and ſhewn 
to the underwriters at the time 
of ſubſcribing ; or even though 
it be wafered to the policy, it is 
not a warranty but a repreſenta- 
tion. 321 


prove that a paper encloſed was 
always deemed a part of the po. 
licy, Lord Mansfield refuſed to 
hear it. ibid 


the policy is conſidered to be 


equally binding, and liable to the | Thus alſo an embargo was aRually 


fame ſtrict conſtruction, as if 
written in the body of the policy. 
| 322, 323 
Words written tranſverſely on the 
policy were held to be a warran- 
ty. | 322 


ö 


particular day, and be guilty of 
a breach of that warranty, the 
underwriter 1s no longer anſwer- 


| 


20 


able. ä | 325 | 


This rule holds though the ſſi 
delayed, for the beſt and wu 
reaſons, or even though be b 

_ detained by legal force. P. 

This rule is adopted þy foreign 
writers. 5 | : 426 

If che warranty be to fail aft 2 
ſpecific day, and the ſhip fail be 
fore, the policy is e ally avoided 
as in the former caſe. id 

Upon a warranty to fail on or he. 
fore a ane" day, if the ſkip 
ſail before the day from her pon 

of loading, with all her cargo ond 
clearances on board, to the uſu 
place of rendezvous at another 
part of the iſland, merely for the 
ſake of joining convoy, it is 
compliance with the warranty, 
though ſhe be afterwards detain- 
ed there by an embargo, beyond 
the day. | 327 

But if her cargo was not complete, 
it would not be a commence: 
ment of the voyage, ili 

When a ſhip leaves her port af 
loading, having a full and con- 
plete eargo on * and having 
no other view but the ſafeſt mode 
of failing to her port of del. 
very, her voyage mult be ſaid to 
commence from her departure 
from that port. 331 

The fame doctrine was advanced; 
even though it was a condition 
inſerted in one of the ſhip's clear- 
ances, that ſhe ſhould paſs by tht 

place (at which ſhe was detained 
by the governor beyond the day 
named 1n the warranty) to take 
the orders of n 
33 


publiſhed, before the ſhip ſailed, 
and the captain immediately a- 
ter croſſing the bar, returned to 
make a proteſt, and knowing 
ſent his fhip into the embargs 
yet as he ſwore, that he beliered 
the embargo would be immed- 
ately taken off, the undervriter 
was held liable. 337 
If the inſured warrant that it 
veſſel ſhall depart with — 


S0 


IN 
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and it do not; the policy is de- 


feated, and the underwriter is 
not reſponſible. P. 338 
A convoy means a naval force, 
under the command of that per- 
ſon whom government may hap- 


pen to appoint. 338, 341 
Regulated by government and 
uſage. | 3494 | 


See title Con voy. 

Therefore where a ſhip put herſelf 
under the direction of a man of 
war till ſhe ſhould join the con- 
voy, which had left the uſual 
place of rendezvous before ſhe 
arrived there; it was held not to 
be a departure with convoy, al- 

though ſhe, in fact, joined, and 

was Fol in a ſtorm, 339 

Aliter, if ſuch ſhip was part of 
the convoy. 342 

©. Whether failing orders from 
the commander in chief to the 
particular ſhips are neceſſary to 
conſtitute a convoy. 341, 342 

A convoy appointed by the Admi- 
ral, commanding in chief upon a 
ſtation abroad, is a convoy ap- 
pointed by government. 343 

A failing with convoy from the 
uſual place of rendezvous, as 
Spithead or the Downs for the 
port of London, is a departure 
with convoy, within the meaning 
of ſuch a warranty. 34, 343, 344 

Although the words uſed generally 
are © to depart with convoy” 
or * to ſail with convoy, yet it 
extends to fail with convoy 
throughout the voyage. 
ut an unforeſeen ſeparation from 
convoy is an accident to which 
the underwriter is liable. 

So held where a ſhip was ſeparated 
from her convoy by ſtorm, pre- 
vented from rejoining it, and was 
loft. 348 

Even where the ſhip has, by tem- 
peltuous weather, been prevented 
from Joining the convoy, at leaſt, 

2 as to receive the orders of the 
commander of the ſhips of war, 
if ſhe do every thing in her pow- 


345 


347 


— 


er to effect it, it ſhall be deemed 
a ſailing with convoy. P. 348 
Otherwiſe, if the not joining be 
owing to the negligence and de- 
lay of the captain. 349 
As where repeated ſignals for FA 
ing had been made the night be- 
fore and continued next day from 
till 12 ; notwithſtanding which 
the ſhip inſured did not ſail till 
two hours after. wid 
If a man warrant the property to 
be neutral, and it is not, the 
policy is void ab initio. 350 
In an inſurance upon goods, the 1n- 
ſured warranted the ſhip and 
goods to be neutral ; it was ex- 
preſsly found by the jury that 
they were not neutral, The 
court therefore, though the loſs 
happened by ſtorms, and not by 
capture, declared that the con- 
tract was void. 350 
If the ſhip and property are neutral 
at the time when the riſk com- 
mences, this is a ſufficient 'com- 
pliance with a warranty of neu- 
trality, | 351,353 
The inſurer takes upon himſelf the 
riſk of war and peace. 352 
If the property be neutral at the 
time of failing, and a war break 
out the next day, the inſurer is 
liable. 353 
As to the effect of the ſentence of 
a foreign court of Admiralty, 
upon the queſtion of neutrality, 
ſee Ad niralty. 
Of warranty in a life inſurance, ſee 
title Lives. 
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Do not contribute to a general ave- 


Wiſhuy, Laws of, 


An account of them. Introd. xxix 
They mention inſurances. 

Introd. xxxii. 

Wit- 


Witneſs. See Evidence. 
: ; a Foul. See Probibited goods, 
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Wreck. 


10 eaſes of wreck a reaſonable fal. 
vage ſhall be allowed to thoſe 
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Juſtices of the peace. 
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| of felony in caſes of wreck, m, 
tit. Felony. 

Written Clauſe. 

The written clauſe in a pale all 
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